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United  States  Court  of  Appeals  fqr  the 
District  of  Columbia 


a  Supreme  Court  of  the  District  of  Columbia.! 

No.  52793  In  Equity. 

Agnes  Lee  Colby,  Administratrix,  Estate  of  Maity  W.  Lee, 

Deceased,  Plaintiff , 

vs. 

The  Riggs  National  Bank,  a  corporation,  Defendant. 

United  States  of  Amebica, 

District  of  Columbia,  ss: 

BE  IT  REMEMBERED,  That  in  the  Supreme  Court  of  the 
District  of  Columbia,  at  the  City  of  Washington, 
in  said  District,  at  the  times  hereinafter  men¬ 
tioned,  the  following  papers  were  filed  and  pro¬ 
ceedings  had,  in  the  above-entitled  cause,  to  wit : — 

1  Amended  Bill 

Filed  Mav  10  1932 

In  the  Supreme  Court  of  the  District  of  Columbia 
Holding  an  Equity  Court. 

Equity  No.  52793 


Agnes  Lee  Colby,  Administratrix,  Estate  of  Mary  W 

deceased,  Plaintiff, 


l .  Lee, 


vs. 


The  Riggs  National  Bank,  a  corporation,  Defendant. 

The  Amended  Bill  of  Complaint  of  Agnes  Lee  Colby  re¬ 
spectfully  shows  to  the  Court  as  follows: 

1.  The  plaintiff,  Agnes  Lee  Colby,  is  a  citizen  of  the 
United  States  residing  in  the  City  of  Jacksonville,  Florida, 
and  is  the  administratrix  of  the  estate  of  Mary  W.  Lee,  de¬ 
ceased,  and  brings  this  suit  as  such  administratrix,  as  well 
as  on  behalf  of  all  other  holders  of  notes  of  similar  nature 
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and  secured  under  the  Deed  of  Trust  hereinafter  referred 


to. 

2.  The  defendant,  the  Riggs  National  Bank,  is  a  corpora¬ 
tion  existing  and  doing  business  in  the  District  of  Columbia. 

3.  That  heretofore,  to  wit,  on  August  1,  1928,  Harry 
Wardnian  and  Thomas  P.  Bones  were  the  owners  in  fee 
simple  as  joint  tenants  of  the  following  described  land  and 
premises  in  the  District  of  Columbia,  to  wit: 

“Lots  numbered  14,  15  and  lb  and  part  of  lot  numbered 
17  in  Corcoran  and  others  sub-division  of  lots  in  Square 
numbered  219  as  per  plat  recorded  in  the  office  of  the  Sur¬ 


veyor  for  the  District  of  Columbia  in  Liber  B  folio  38; 
also,  part  of  original  Lot  No.  3  in  said  Square  219,  said  lot 
and  part  of  lots  being  contained  within  the  following  metes 
and  bounds:  Beginning  for  the  same  at  the  southeast  cor¬ 
ner  of  said  square  at  the  intersection  of  the  west  line  of 
Fifteenth  Street  with  the  north  line  of  H  Street,  Northwest, 
running  thence  west  along  said  line  of  H  Street  one  hun¬ 
dred  and  thirty-six  feet  to  a  point  distant  twenty-eight  feet 
east  of  the  southwest  corner  of  said  original  lot  3, 
2  thence  north  fiftv-eight  feet  in  a  northeasterlv  direc- 
tion  to  a  point  nine  feet  six  inches  west  from  the 
northeast  corner  of  the  original  lot  3,  thence  east  to  the 
northeast  corner  of  said  original  lot  3,  thence  south  six 
feet  on  the  line  of  an  alley,  thence  east  along  the  south  line 
of  said  alley  one  hundred  and  eight  feet  to  the  west  line  of 
Fifteenth  Street,  thence  south  from  said  line  of  Fifteenth 
Street  one  hundred  and  twenty-five  feet  to  the  north  line 
of  H  Street,” 

the  said  property  being  improved  by,  and  otherwise  known 
the  Shoreham  Building”,  situated  at  Fifteenth  and 


as 


H  Streets,  N.  W. 

4.  That  on  said  date,  to  wit,  August  1,  1928,  the  said 

Wardnian  and  Bones  as  owners  of  the  aforesaid  land  and 

premises,  executed  and  delivered  a  certain  Deed  of  Trust 

thereon  to  Luther  A.  Swartzell  and  Edmund  D.  Rlieem,  as 

trustees,  which  said  deed  of  trust  was  on,  to  wit,  August 

15,  1928,  dulv  recorded  in  the  land  records  of  the  Office  of 

the  Recorder  of  Deeds  of  the  District  of  Columbia  in  Liber 

6194  at  folio  347,  et  seq.,  whereby  the  said  described  prop- 

ertv  was  conveved  to  said  trustees  to  secure  a  certain  in- 
•-  * 
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dcbtedness  of  Two  million,  two  hundred  and  fifty  thousand 
dollars  ($2,250,000.00)  represented  by  two  thousand  seven 
hundred  and  ninety  (2790)  separate  notes,  all  dated  Au¬ 
gust  1,  1928,  payable  five  (5)  years  after  date,  bearing  in¬ 
terest  at  the  rate  of  six  per  cent  (6%)  per  anni^m  until 
paid,  said  interest  payable  semi-annually  with  a  privilego 
reserved,  however,  of  paying  any  or  all  of  said  notes  be¬ 
fore  maturity  upon  payment  of  .principal  and  interest 
thereon  to  date  of  payment  and  two  months  interest  in  ad¬ 
vance,  the  said  notes  being  in  amounts  of  from  One  hun¬ 
dred  dollars  ($100.00)  each  to  Five  thousand  dollars 
($5000.00)  each. 

5.  All  of  said  notes  were  payable  to  the  order  of  John 

H.  Holmead  and  bv  endorsement  bv  the  said  Holmead  were 

•»  •> 

made  payable  to  the  respective  noteholders  without  re¬ 
course  to  the  said  Holmead.  That  the  said  John  H.  Hol¬ 
mead  was  an  officer  and  employee  of  Swartzell,  Rheem  and 
Hensey  Company,  a  corporation,  doing  business  in 
the  City  of  Washington,  District  of  Columbia,  and 
took  said  notes  on  behalf  of  the  said  company. 


•> 

*> 


6.  That  subsequent  to  August  1,  1928,  to  wit,  t 


Wardman  and  Bones  defaulted  under  the  terms  of  deed  of 


trust  of  said  date,  and  on  the  5th  day  of  October,  1 
said  Wardman  and  Bones  conveved  the  aforesa 


ie  said 


929  the 
d  real 


estate,  by  deed  dated  October  5,  1929,  to  Fred  H.  Van 
Vranken  and  Edward  L.  Wissman,  employees  of  the  said 
Swartzell,  Rheem  &  Hensey  Company,  who  took  Jitle  to 
said  property  and  held  the  same  for  the  benefit  of  said 
company,  the  said  deed  being  recorded  in  Liber  numbered 
6379  at  folio  456  of  the  Land  Records  of  the  District  of  Co¬ 
lumbia. 

7.  That  on  or  about  March  7,  1930,  the  said  Swartzell, 
Rheem  &  Hensey  Company  entered  into  an  agreement  with 
one  Patrick  J.  Hurlev  for  the  exchange  of  the  Shpreham 
Building  for  certain  property  known  as  the  Hurlev-Wright 
Building  located  at  18th  Street  at  Pennsylvania  Avenue, 
X.  W.  in  the  City  of  Washington,  District  of  Columbia,  and 
thereafter  the  said  Patrick  J.  Hurlev  conveved  his  interest 
in  said  agreement  to  the  Shoreham  Investment  Company, 
a  corporation  of  which  the  said  Patrick  J.  Hurley  was  a 
stockholder,  and  the  said  Shoreham  Building  was  there- 
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after  conveved  bv  deed  bv  the  said  Van  Vranken  and  Wiss- 

•  v  * 

man  to  the  said  Shoreham  Investment  Company,  in  ac¬ 
cordance  with  said  agreement. 

8.  That  prior  to  July  16,  1930,  Mary  W.  Lee,  now  de¬ 
ceased,  purchased  certain  of  the  said  AVardman  and  Bones 
notes,  and  prior  to  said  date  was  t he  owner  and  holder  of 
same,  the  said  notes  purchased  by  Mary  W  Lee,  deceased, 
being  described  in  numbers  and  amounts  as  follows: 

Number  658  of  2790  for  $1,000.00 
Number  659  of  2790  for  1,000.00 
Number  2647  of  2790  for  100.00 
Number  2648  of  2790  for  100.00 


9.  That  upon  the  decease  of  the  said  Mary  \Y.  Lee  the 

notes  so  purchased  by  her  became  the  property  of 
4  the  estate  of  Mary  W  Lee,  deceased,  the  plaintiff, 
Agnes  Lee  Colby,  having  been  duly  appointed  and 
qualified  as  administratrix  of  said  estate  and  is  now  the 
holder  of  said  notes. 

10.  That  said  deed  of  trust  of  August  1,  1928  contained 
the  usual  and  customary  provisions  that  the  said  trustees 
therein  named  should  hold  said  property  therein  conveyed 
as  aforesaid  in  trust  for  the  holders  of  the  said  described 
notes  until  the  amounts  represented  thereby  were  fully 
paid,  and  upon  such  full  payment  of  principal  and  interest 
of  said  notes  to  reconvey  the  said  property  to  the  grantors 
therein  or  their  assigns;  that  upon  default  in  the  payment 
of  said  notes  or  any  interest  thereon  when  due,  said  trus¬ 
tees  should  sell  the  said  conveyed  property  at  public  auc¬ 
tion  to  satisfy  the  indebtedness  represented  by  the  said 


notes. 

11.  That  on,  to  wit,  July  16,  1930,  all  of  the  notes  under 
said  deed  of,  trust  including  plaintiff's  were  outstanding 
and  unpaid  and  remained  uncanceled  in  the  hands  of  their 
respective  holders. 

12.  That  in  order  to  effect  the  exchange  of  said  prop¬ 
erties,  in  accordance  with  the  terms  of  said  agreement  of 
exchange,  it  was  necessary  that  said  deed  of  trust  of  Au¬ 
gust  1,  1928,|  be  released  and  discharged  and  that  the 
amounts  of  tlije  said  notes  secured  by  the  said  deed  of  trust 
together  with  interest  be  paid  in  full  to  the  holders  of  said 
notes. 
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13.  That  on  July  16,  1930  a  special  bank  account  was 
opened  with  the  defendant  by  the  trustees  under  the  above 
described  deed  of  trust  of  August  1,  1928,  the  said  special 
account  being  opened  for  the  sole  purpose  of  receiving  de¬ 
posits  for  the  benefit  of  the  holders  of  notes  described  in 
said  Trust,  including  the  plaintiff. 

14.  That  said  special  account  was  designated  on  the  books 

and  records  of  the  defendant  as  follows: 

5  “Swartzell,  Rheem  and  Hensey  Company  and 

Luther  A.  Swartzell  and  Edmund  D.  Rheem,  Trs. 
under  Deed  of  Trust  dated  8-1-28,  and  recorded  in  Liber 
6194,  folio  347  of  D.  C.  land  records  for  A/C  of  holders  of 
notes  described  in  said  trust, ” 

and  was  known  to  the  defendant  and  others  herein  referred 
to  as  having  been  opened  for  the  sole  purpose  as  heretofore 
mentioned. 

15.  That  on  July  16,  1930  there  was  deposited  in  said 

special  bank  account  by  said  trustees  for  the  purpose  afore¬ 
said,  a  total  amount  of  $2,341,645.80,  representing  the  total 
amount  of  the  principal,  interest  and  advance  interest  of 
said  notes.  j 

16.  That  the  said  amount  of  $2,341,645.80  was  made  up 
of  two  deposits  as  follows: 

The  first  deposit  was  in  the  sum  of  $635,000.00  repre¬ 
sented  bv  two  cashiers’  checks  drawn  bv  the  defendant’s 
cashier,  on  the  defendant  bank,  dated  July  16,  1930,  one  in 
the  sum  of  $380,000.00  payable  to  the  order  of  Swartzell, 
Rheem  &  Hensey  Company  and  the  other  in  the  sum  of 
$255,000.00  payable  to  the  order  of  Luther  A.  Swartzell  and 
Edmund  D.  Rheem,  Trustees,  which  sum  of  $635,000.00  was 
borrowed  from  the  defendant  in  order  to  make  up  a  jbalance 
of  a  total  amount  necessary  to  make  full  payment  to  the 
noteholders  under  said  deed  of  trust,  of  August  1,  1028,  and 
tlie  defendant  well  knew  at  the  time  said  loan  was  obtained 
that  the  said  sum  of  $635,000.00  was  required  in  connection 
with  the  exchange  of  said  properties  and  for  the  purpose 
as  aforesaid. 

The  second  deposit  was  in  the  sum  of  $1,706,645.80  repre¬ 
sented  by  two  checks,  one  in  the  sum  of  $1,556,685.S0  from 
the  New  York  Title  ane  Mortgage  Company  and  the  other 
a  check  of  $150,000.00  from  the  Shoreham  Investment  Com¬ 
pany,  both  checks  having  been  issued  and  deposited  for 
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the  benefit  of  the  holders  of  the  notes  described  in  said 
Trust  and  for  the  purpose  of  clearing  said  trust,  as  afore¬ 
said. 

6  17.  That  the  Metropolitan  Life  Insurance  Com¬ 

pany,  a  corporation  had  agreed  to  make  a  new  loan 
of  $1,600,000.00  to  the  said  Shoreham  Investment  Company 
on  said  Shoreham  Building,  upon  the  release  of  said  deed 


of  trust  of  August  1,  1928. 

18.  That  the  New  York  Title  and  Mortgage  Company,  a 
corporation  and  the  District,  Lawyers  and  Washington  Title 
Insurance  Companies  acted  as  agents  for  the  said  Metro¬ 
politan  Life  Insurance  Company  and  the  said  Shoreham 
Investment  Company  for  the  purpose  of  clearing  title  to 
said  Shoreham  Building  and  securing  good  title  to  said 


premises. 

19.  That  on ,  July  16,  1920,  when  said  amount  of  $2,341,- 
645.80  had  been  deposited  in  said  special  bank  account,  as 
aforesaid,  the  defendant  addressed  a  letter  to  the  New  York 
Title  and  Mortgage  Company  reading  as  follows: 


“The  Riggs  National  Bank 
of  Washington,  I).  C. 


AMN:MVS 

New  York  Title  and  Mortgage  Company 
Washington  Branch, 

1425  Eye  Street,  N.  W. 

Washington,  I).  C. 


Julv  16,  1930 


Dear  Sirs: 

This  is  to  advise  that  there  is  on  deposit  to  the  credit  of 
Swartzell,  Rliegm  &  Hensey  Co.,  and  Luther  A.  Swartzell 
and  Edmund  I).  Rheem,  Trustees  under  Deed  of  Trust  dated 
August  1,  192$,  and  recorded  in  Liber  6194,  folio  347  of 
D.  C.  Land  Records,  for  account  of  holders  of  notes  de¬ 
scribed  in  saiditrust  in  the  sum  of  $2,334,750. 

Verv  trulv  vours, 

!  *  ’  *  A.  M.  NEVIUS, 

Vice-President.” 


The  said  letter  was  written  by  the  defendant  for  the  pur¬ 
pose  of  causing  said  Title  Company  to  accept  the  release 
of  the  deed  of  trust  of  August  1,  1928  and  to  cause  said 
Trust  of  August  1,  1928  to  be  released  of  record. 
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7  20.  Thereupon,  to  wit,  on  July  17,  1930,  the  Title 

Company  acting  upon  the  representation  of  the  de¬ 
fendant  as  to  the  sufficiency  of  said  trust  fund  on  deposit 
with  the  defendant  created  for  the  benefit  of  the  notehold¬ 
ers,  as  aforesaid,  accepted  said  release  of  said  Trust  and 
caused  a  release  of  said  deed  of  trust  of  August  1,  1928  to 
be  placed  of  record  on  the  Land  Records  of  the  District  of 
Columbia  (Liber  0467,  folio  201). 

21.  That  on  July  17,  1930,  the  defendant  permitted  the 
withdrawal  of  the  entire  amount  of  said  trust  funi  from 
the  trust  account,  as  aforesaid,  and  placed  the  entire  amount 
thereof  to  the  credit  of  the  individual  account  of  Swartzell, 
Rheem  &  Hensey  Company  with  the  defendant,  well  know¬ 
ing*  that  said  transfer  of  said  trust  fund  to  the  individual 
account  of  Swartzell,  Rheem  &  Hensey  Company,  was  in 
violation  of  the  terms  of  said  Trust  of  August  1,  1928,  and 
the  purposes  for  which  said  fund  was  deposited  n  said 
trust  account,  and  in  violation  and  in  fraud  of  the  rights  of 
noteholders  for  whose  benefit  said  trust  fund  had  been 
created. 

22.  That  said  withdrawal  of  said  trust  fund  from  the  trust 

account  with  the  defendant,  was  made  bv  check  dated  Julv 

/  •  •> 

16,  1930,  drawn  on  said  trust  fund  and  which  check  was  ac¬ 
cepted  by  the  defendant  and  placed  to  the  individual  ac¬ 
count  of  Swartzell,  Rheem  &  Ilensey  Company  with  the  de¬ 
fendant,  and  which  check  was  in  words  and  figures  as  fol¬ 
lows  : 


“Washington,  D.  C. 


Julv  16,  1930 


THE  RIGGS  NATIONAL  BANK 

Pav  to  the  order  of  Swartzell,  Rheem  &  Hensev  Co. 

$2,341,645.80 

Two  million  three  hundred  forty  one  thousand,  six  hundred 


fortv-five  and  80/100  . DOLLARS 

*  ' 

SWARTZELL,  RHEEM  &  HENSEY  CO. 

By  E.  D.  RHEEM,  V.P. 

LUTHER  A.  SWARTZELL 

Trustee 

EDMUND  D.  RHEEM, 
Trustee 
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under  deed  of  trust  dated  August  1,  19*28  and  recorded  in 
Liber  6194,  folio  341  of  I).  C.  Land  Records,  for  account  of 
holders  of  notes  described  in  said  Trust.” 

The  plaintiff  believes  and  therefore  avers  that  said 
8  check  was  presented  to  the  defendant  on  July  1G, 
1930,  the  date  on  which  it  was  drawn,  and  being  the 
same  date  on  which  said  fund  of  $2,341,645.80  was  deposited 
in  said  trust  account,  as  aforesaid,  and  the  same  day  on 
which  the  defendant  notified  the  Title  Company  as  to  the 
fact  of  said  deposit,  for  the  purpose  aforesaid. 

*23.  That  of  said  trust  fund  withdrawn  from  the  special 
account  and  deposited  in  the  individual  account  of  Swart¬ 
zell,  Rheem  Hensey  Company,  as  aforesaid,  the  defendant 
on  July  17,  1930,  received  itself  a  total  amount  of  $819,- 
296.34  on  account  of  indebtedness  to  it  of  Swartzell,  Rheem 
&  Hensey  Company,  which  said  indebtedness  had  nothing 
whatsoever  to  do  with  the  accounts  payable  to  the  notehold¬ 
ers  under  said  Trust  of  August  1,  1928,  or  for  the  amounts 
due  under  said  Trust,  as  the  defendant  well  knew. 

24.  That  said  total  sum  of  $819,296.34  of  said  Trust  fund 
accepted  by  the  defendant  in  payment  of  personal  indebted¬ 
ness  due  the  defendant,  as  aforesaid,  consisted  of  the  ac¬ 
ceptance  or  appropriation  by  the  defendant  of  ihe  sum  of 
$184,190.51  on  account  of  overdraft  of  said  amount  on  the 
individual  account  of  Swartzell,  Rheem  &  Hensey  Company 
at  the  close  of  the  business  dav  of  Julv  16.  1930,  and  the  ac- 
ceptanee  by  and  payment  to  the  defendant  on  July  17,  1930 
of  a  check  dated  July  17,  1930  drawn  on  the  individual  ac¬ 
count  of  Swartzell,  Rheem  &  Hensey  Company,  with  the  de¬ 
fendant  payable  to  the  order  of  defendant,  in  the  sum  of 
$635,105.83,  in  payment  of  said  loan  of  $635,000.00,  obtained 
from  the  defendant  on  the  previous  dav  of  Julv  16,  1930, 
as  aforesaid,  together  with  one  day's  interest. 

25.  That  on  July  (5,  1930,  prior  to  the  transfer  of  the  entire 
trust  fund  to  the  individual  account  of  Swartzell,  Rheem  & 
Hensey  Company  as  aforesaid,  the  said  individual  account 

of  Swartzell,  Rheem  Hensey  Company  with  the  de- 
9  fendant  showed  a  balance  of  but  $86,907.50,  and  not¬ 
withstanding  that  the  defendant  well  knew  that  the 
balance  of  said  individual  account  amounted  to  but  $S6,- 
907.50,  the  defendant  accepted  and  honored  a  check  in  the 
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amount  of  $262,947.49  drawn  on  said  individual  account  of 
Swartzell,  Rhcem  &  Hensev  Company  with  the  defendant, 
in  settlement  of  a  note  dated  January  10,  1930  of  $>wartzell, 

Inc.,  of 


d  note  at 


Rheem  &  Hensev  Company  to  Southern  Dairies, 
$255,000.00  plus  interest  to  July  16,  1930, — the  sab 
the  time  of  said  payment  being;  held  by  the  defendant,  and 
as  a  result  of  the  acceptance  and  honoring-  of  said  check  by 
the  defendant,  as  aforesaid,  the  defendant  knowingly  per¬ 
mitted  said  individual  account  of  Swartzell,  Rheem  &  Hen- 
sey  Company  with  the  defendant,  to  be  overdrawn  to  the 
extent  of  $178,045.49  and  by  accepting  and  honoring  subse¬ 
quent  checks  on  the  same  day,  drawn  on  said  individual  ac¬ 
count  of  Swartzell,  Rheem  &  Hensev  Company,  with  the  de¬ 
fendant,  the  defendant  permitted  the  total  amount  of  the 
overdraft  on  said  account  to  reach  the  sum  of  $184,190.51. 


26.  That  none  of  the  said  sum  of  Two  million,  tl 
dred  fortv-one  thousand,  six  hundred  and  fortv-fiv 
and  eighty  cents  ($2,341,645.80)  was  used  to  pay 
noteholders  with  the  exception  of  the  sum  of  One 


ree  hun- 
le  dollars 
the  said 
hundred 


forty-three  thousand,  four  hundred  dollars  ($14^,400.00), 


and  that  bv  reason  of  the  said  misuse  of  said  tr 
and  the  diversion  of  said  trust  fund  to  the  indiv 
count  of  Swartzell,  Rheem  &  Hensev  Company, 
defendant,  as  aforesaid,  and  by  reason  of  the  dell 


lust  fund 
dual  ac- 
kith  the 
endant ’s 


action  therein,  in  permitting  the  transfer  of  said  trust  fund 
to  said  individual  account  of  Swartzell,  Rheem  &  Hensev 
Company  with  the  defendant,  and  in  taking  a  large  part 
thereof  in  payment  of  indebtedness  due  the  defendant  by 
Swartzell,  Rheem  &  Hensev  Company  that  had  no  connec¬ 
tion  with  the  payment  of  the  notes  secured  by  said  deed 
of  trust  of  August  1,  1928,  and  by  reason  of  the  action 

anv  that 

the  amount  of  said  trust  fund  had  been  deposited  for 
the  benefit  of  the  noteholders  under  said  trust,  and  thereby 
causing  the  release  of  said  deed  of  trust  of  August  1 
the  said  noteholders  lost  the  amount  of  their  m 
notes,  and  the  security  therefor,  and  that  the  pi 
notes  as  well  as  a  large  number  of  other  notes  regain  un 
paid,  and  the  holders  thereof  will  be  unable  to  secure  pay¬ 
ment  on  said  notes  unless  said  trust  fund  be  reest 
and  restored. 


spective 
aintiff ’s 


ablished 
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AGNES,  LEE  COLBY,  ADMINISTRATRIX,  ET  AL.,  VS. 


WHEREFORE,  the  plaintiff  prays: 

(1)  That  tips  Honorable  Court  by  appropriate  order  re¬ 
quire  the  defendant  to  reestablish  and  restore  said  trust 
fund  together  with  interest,  for  the  benefit  of  the  plaintiff 
and  all  other  noteholders  whose  notes  remain  unpaid. 

(2)  That  a  trustee  or  trustees  be  appointed  by  this  ( Murt 
to  receive  and  hold  said  fund  for  the  benefit  of  noteholders 
and  to  distribute  said  fund  to  the  noteholders  whose  notes 
are  still  unpaid. 

(3)  That  the  plaintiff  may  have  such  other  and  further 
relief  as  the  nature  of  the  case  may  require  and  to  the  Court 
may  seem  meet  and  proper. 

AGNES  LEE  COLBY  Administratrix 

Estate  of  Mary  IF.  Lee,  Deceased 

Bv 

FRED B RHODES 
Attorney  for  Plaintiff. 


FRED  B  RHODES, 
MARCUS  BORCHARDT 
Attorneys  for  Plaintiff. 


District  of  Columbia,  ss: 


Fred  B.  Rhodes,  being  first  dulv  sworn,  on  oath  deposes 
and  says  that  he  is  attorney  for  the  plaintiff  in  the  above- 
entitled  cause,  and  is  authorized  to  file  this  suit  on 
11  her  behalf:  that  he  has  read  the  foregoing  Amended 
Bill  of  Complaint,  by  him  subscribed  and  knows  the 
contents  thereof:  that  the  facts  stated  therein  he  verily  be- 
lieves  to  be  true. 


FRED  B  RHODES 

i 

SUBSCRIBED  AND  SWORN  TO  before  me  this  30th 
day  of  April,  1932. 


COOPER  B.  RHODES 

(Seal)  Notary  Public.  D.  C. 

(FIAT)  Let  t his  Amended  Bill  of  Complaint  be  filed. 

JESSE  C  ADKINS 

dustier. 
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Answer  of  the  Biggs  National  Bank  to  Amende 

Filed  June  3  1932 


* 


* 


* 


d  Bill 


The  Riggs  National  Bank,  defendant  in  the  above  en¬ 
titled  cause,  for  answer  to  the  amended  bill  of  complaint, 
respectfully  shows  the  Court : 

1.  Answering  paragraph  numbered  1  of  the  amended  bill 
of  complaint,  the  defendant  is  without  knowledge  of  the 
citizenship  and  residence  of  plaintiff  and  is  without  knowl¬ 
edge  that  plaintiff  is  the  administratrix  of  the  (‘state  of 
Mary  AY.  Lee,  deceased;  it  denies  that  plaintiff  is  authorized 
to  bring  this  suit  on  behalf  of  other  holders  of  notes  re¬ 
ferred  to  in  the  amended  bill  of  complaint  and  denies  that 
in  this  suit  plaintiff  mav  sue  for  all  other  holders  of  notes 
referred  <o  in  the  amended  bill  of  complaint. 

2.  The  defendant  admits  the  allegations  of  paragraph 
numbered  2  of  the  amended  bill  of  complaint. 

3.  The  defendant  admits  the  allegations  of  paragraph 
numbered  3  of  the  amended  bill  of  complaint. 

4.  The  defendant  admits  that  under  date  of  August  1, 

1923,  there  was  executed,  and  on  August  15,  1928, 
12  there  was  recorded  in  the  Land  Records  of  the  Of¬ 
fice  of  the  Recorder  of  Deeds  of  the  District  of  Co¬ 
lumbia,  the  deed  of  trust  referred  to  in  paragraph  num¬ 
bered  4  of  the  amended  bill  of  complaint,  but  for  certainty 
as  to  the  terms  and  provisions  of  said  deed  of  trust  refer¬ 
ence  is  made  thereto,  a  certified  copy  thereof  being  attached 
to  this  defendant’s  answer  to  the  original  bill  of  complaint 
herein,  marked  Exhibit  A  to  that  answer,  and  hereby,  by 
reference,  expressly  made  a  part  hereof,  with  the  same 
force  and  effect  as  if  fullv  set  forth  herein. 


eged  in 
mplaint 
4  of  its 


The  defendant  has  no  knowledge  of  the  facts  allj 
said  paragraph  numbered  4  of  the  amended  bill  of  co 
except  as  hereinabove  admitted  in  this  paragraph 
answer. 

5.  Answering  paragraph  numbered  5  of  the  amended  bill 
of  complaint,  defendant  avers  that  the  allegations  therein 
made  do  not  set  forth  all  of  the  terms  of  the  notes  referred 
to  in  said  paragraph.  Defendant  is  informed  and  believes 
and,  therefore,  avers  that  the  terms  of  each  of  the  notes  of 
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the  entire  issue  referred  to  in  the  amended  bill  of  com¬ 
plaint,  excepting  only  as  to  the  number  thereon  and  amount 
represented  thereby,  was  in  words  and  figures  as  follows: 

$100.  WASHINGTON,  I).  C.,  August  1,  1928. 

Five  years  after  date  we  jointly  and  severally  promise  to 
pay  to  the  order  of  John  II.  Holmead, 

ONE  HUNDRED  DOLLARS 


for  value  received,  with  interest,  payable  semi-annually,  at 
the  rate  of  six  per  cent  per  annum  until  paid. 

Privilege  reserved  of  paying  this  note  at  any  time  before 
maturity  upon,  payment  of  interest  to  date  of  payment  and 
two  months’  interest  in  advance. 

Principal  and  interest  payable  at  the  office  of  SWART- 
ZELL,  RHEE|M  &  HEXSEY  CO.,  Washington,  District  of 
Columbia. 


HARRY  WARDMAN 
THOMAS  P  BONES 

No.  2731  of  2790. 


NOTICE:  WHEN  THIS  NOTE  IS  PAID  IT 
13  SHOULD  BE  CANCELLED  AND  RETAINED, 
THAT  THE  TRUSTEES  MAY  BE  SATISFIED 
AS  TO  PAYMENT  WHEN  A  RELEASE  IS  MADE 


(In  Margin) 

SWARTZ  ELL,  RHEEM  &  HEXSEY  CO. 

727  FIFTEENTH  STREET  X.  W. 

WASHINGTON,  D.  C. 


SECURED  BY  FIRST  DEED  OF  TRUST 

To  LUTHER  A.  SWARTZELL  AND  EDMUND  D. 
RHEEM,  Trustees  Conveying  Lots  14,  15,  16  and  Parts  of 
Lots  17  and  3,  Square  219,  as  described  in  Deed  of  Trust 
dated  August  1,  1928 

The  defendant  is  without  knowledge  of  the  fact,  alleged 
in  paragraph  numbered  5  of  the  amended  bill  of  complaint, 
that  said  notes  were  by  endorsement  by  the  said  Holmead 
made  payable  to  the  respective  noteholders.  Defendant  is 
informed  and  believes  and  therefor  avers  each  of  said  notes 
was  endorsed  bv  said  Holmead  in  manner  and  form  as 
follows : 


THE  RIGGS  NATIONAL  BANK. 


13 


PAY  TO  THE  ORDER  OF 
WITHOUT  RECOURSE  TO  ME 
JOHN  H.  HOLMEAD. 

6.  The  defendant  admits  the  allegations  of  paragraph 

numbered  6  of  the  amended  bill,  except  that  it  is  without 
knowledge  as  to  the  allegation  of  said  paragraph  that 
Wardman  and  Bones  defaulted  under  the  terms  of  the  deed 
of  trust  dated  August  1,  1928,  referred  to  in  said  Amended 
bill.  "  ! 

7.  The  defendant  is  without  knowledge  of  the  facts  al¬ 
leged  in  paragraph  numbered  7  of  the  amended  bill  of  com¬ 
plaint,  except  that  it  admits  the  conveyance  by  Van  Vranken 
and  Wissman  to  the  Shoreham  Investment  Company,  a  cor¬ 
poration,  alleged  in  said  paragraph  of  the  amended  bill. 


8-9.  Defendant  is  without  knowledge  of  the  facts 
in  paragraphs  numbered  8  and  9  of  the  amended  bill 
plaint. 

10.  Answering  paragraph  numbered  10 


alleged 
of  eom- 

of  the 


14  amended  bill  of  complaint,  the  defendant  denies  that 

A  1  *  •  i*  Jl  1  1  A  A  A  1  •  £•  I  1  J 


the  nro visions  of  the  deed  of  trust  therein  reft 

A 

respecting  payment  of  the  notes  secured  thereby 


rred  to 
uid  re¬ 


conveyance  of  the  property  described  therein  are  the  usual 


and  customary  provisions  found  in  deeds  of  trust 
District  of  Columbia.  Defendant  avers  that  in  and 


in  the 
bv  the 


terms  of  said  deed  of  trust  it  is  expressly  provided  that  the 


ivilege 


O' 

matur- 


makers  of  the  notes  secured  thereby  reserve  “the  pi 
of  paying  any  or  all  of  said  notes  at  any  time  before 
ity  thereof  by  paying  the  interest  thereon  to  date  <bf  said 
payment  and  two  months'  interest  in  advance”.  Said  deed 
of  trust  further  contains  the  following: 

“The  principal  and  interest  of  said  notes  being  payable 
at  the  office  of  Swartzell,  Rheem  and  Ilensey  Company  in 
the  City  of  Washington,  District  of  Columbia.” 

Said  deed  of  trust  further  provides: 

“And  Whereas,  the  said  parties  hereto  of  the  first  Part” 
(Wardman  and  Bones,  the  makers  of  the  notes)  “desire  to 
secure  the  full  and  punctual  payment  of  said  debt  and  the 
interest  thereon  *  4  *  and  also  to  secure  the  reimburse¬ 
ment  to  the  holder  or  holders  of  said  notes  and  to  the  parties 
hereto  of  the  second  part,  or  the  survivor  or  his  heirs  or 
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substituted  Trustee,  and  to  Swartzell,  Rheem  and  Hensey 
Company,  a  Virginia  corporation  doing  business  in  the 
District  of  Columbia,  and  to  any  purchaser  or  purchasers, 
grantee  or  grantees  under  any  sale  or  sales  under  the  pro¬ 
visions  of  this  Trust,  of  all  monev  which  mav  be  advanced 
as  herein  provided  *  *  *,  with  interest  at  the  same  rate 

as  on  the  principal  debt  on  all  such  costs  and  sums  so  ad¬ 
vanced  from  the  date  of  such  advance  until  paid.” 

Said  provision,  quoted  in  part  above,  is  followed  by  the 

conveyance  bv  Wardman  and  Bones  to  Swartzell  and 
•  % 

Rheem,  Trustees,  of  the  lands  and  premises  described  in 
said  deed  of  trust. 

Said  deed  of  trust  further  provides  that  said  property  is 
conveyed  to  the  Trustees  in  trust  to  hold  upon  the  terms  and 
under  the  limitations  therein  set  forth — 

‘‘And  upon  the  full  payment  of  all  of  said  notes  and  of  all 
extensions  or  renewals  thereof,  and  the  interest  thereon,  or 
upon  prepayment  thereof  with  interest  and  advance 
15  interest  thereon  as  therein  provided,  and  of  all 
moneys  advanced  or  expended  as  herein  provided, 
and  of  all  other  proper  costs  (including  cost  of  advertising), 
charges,  commissions,  half-commissions  and  such  commis¬ 
sions  as  mav  be  allowed  bv  law  and  are  not  otherwise  herein 
provided  for,  and  expenses  incurred  by  means  of  these 
trusts,  at  any  time  before  the  sale  hereinafter  provided  for, 
to  release  and  reconvey  the  said  described  premises  in  fee 
unto,  and  at  the  cost  of,  the  said  Harry  Wardman  and 
Thomas  P.  Bones,  as  joint  tenants,  or  the  party  or  parties 
then  claiming: under  them.  And  it  is  mutually  covenanted 
and  agreed  by  and  between  the  respective  parties  hereto 
that  the  said  full  payment  of  principal  and  interest,  as  here¬ 
inabove  provided,  at  the  office  of  Swartzell,  Rheem  and 
Hensey  Company  in  the  City  of  Washington,  District  of  Co¬ 
lumbia,  shall  constitute  payment  of  said  notes  respectively 
and  shall  stop  interest  thereon  from  date  of  said  payment 
at  said  office,  and  (all  other  matters  having  been  fully  paid 
as  herein  provided)  the  said  parties  hereto  of  the  second 
part,  or  the  trustee  acting  in  the  execution  of  this  trust, 
shall  thereupon  have  power  to  release  and  reconvey  said 
land  and  premises,  as  aforesaid,  without  the  presentation 
or  cancellation  of  said  notes  or  any  of  them.” 
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Said  deed  of  trust  further  provides  that  the  parties  of 
the  first  part  thereto  covenant,  among  other  things,  “to  pay 
the  interest  on  the  indebtedness  hereby  secured  quarterly, 
upon  demand  of  said  parties  hereto  of  the  second  part,  or 
of  the  trustee  acting  in  the  execution  of  this  trust,  at  the  of¬ 
fice  of  Swartzell,  Rlieem  and  Iiensey  Company,  in  the  City 
of  Washington,  District  of  Columbia,  for  the  use  and  bene¬ 
fit  of  the  respective  holders  of  said  notes  when  and  as  the  in¬ 
terest  on  said  notes  shall  became  due  by  the  terms  thereof’ \ 
It  is  further  provided  in  said  deed  of  trust  that  in  the 
event  of  the  failure  of  the  grantors  (parties  of  the  first 
part)  or  their  successors,  to  pay  interest  on  said  date,  or 
any  portion  thereof,  when  and  as  the  same  shall  become  due 
and  payable, 

“then  Swartzell,  Rlieem  and  Iiensey  Company,  a  (jorpora- 
tion  organized  under  the  laws  of  the  State  of  Virginia  and 
doing  business  in  the  City  of  Washington,  District  of  Co¬ 
lumbia,  may,  at  its  option,  advance  to  the  holder  or  holders 
of  said  notes  such  overdue  and  unpaid  interest,  and  the  sum 
or  sums  so  advanced  shall  bear  interest  thereon  at  t lie  same 
rate  of  interest  as  the  principal  debt  from  the  date  of  such 
advance  until  paid,  and  the  sum  or  sums  so  advanced,  with 
interest  thereon,  shall  forthwith  attach  as  a  lien  here¬ 
in  under  and  be  demandable  at  any  time  * 

P^or  greater  certaintv  and  an  accurate  state 
the  terms  and  provisions  of  the  said  deed  of  trust 
dant  refers  to  the  certified  copy  thereof  which  is  a 
as  Exhibit  A  to  answer  to  the  original  bill  herein,  an(J  which 
has  hereinbefore  been  made  part  hereof. 

11-12.  The  defendant  is  without  knowledge  of  tl 
alleged  in  paragraphs  numbered  11  and  12  of  the  ahiended 
bill  of  complaint.  J 

13.  The  defendant  denies  the  allegations,  and  each  there¬ 
of,  contained  in  paragraph  numbered  13  of  the  amended  bill 
of  complaint. 

Further  answering  said  paragraph,  the  defendant  avers 
that  the  facts  relating  to  those  allegations  are  that  on  July 
16,  1930,  there  was  opened  with  defendant  a  deposit  account 
entitled  “Swartzell,  Rlieem  &  Iiensey  Company,  and  Luther 
A.  Swartzell  and  Edmund  D.  Rlieem,  Trustees  under  deed 


*  *  > 


iment  of 
defen- 
t  tacked 


e  facts 


of  trust  dated  August  1,  1928,  and  recorded  in  Libc 


r  6194, 
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Folio  347,  of  the  District  of  Columbia  Land  Records,  for 
account  of  holders  of  notes  described  in  said  trust”.  A 
signature  card  made  and  signed  at  the  time  said  account 
was  opened  shows  the  title  of  said  account,  and  the  signa¬ 
tures  of  the  depositors  to  be  signed  to  any  check  drawn 
against  the  same,  which  said  card  was  in  words  and  figures 
as  follows: 

THE  RIGGS  NATIONAL  BANK  OF 
WASHINGTON,  D.  O.  DATE  July  16,  1930. 


The  undersigned  hereby  agree  on  behalf  of  the  firm  or 
corporation  named  below  to  the  conditions  printed  on  the 
reverse  side  of  this  card.  TITLE 


Swartzeil,  Rlieem  &  Hensey  Co.,  and  Luther  A. 
Swartzell,  and  Edmund  D.  Rlieem,  Trustees 
under  Deed  of  Trust  dated  August  1,  1928  and 
recorded  in  Liber  6194  folio  347  of  D.  C.  Land 
Records,  for  Recount  of  holders  of  notes  de¬ 
scribed  in  said  trust. 


SWARTZELL,  RUE  EM  &  HENSEY  CO. 

Bv  EI)  D  RHEEM 

VP. 


LUTHER  A.  SWARTZELL 1 
17  ADDRESS  > 

EDMUND  D  RHEEM  ) 

,  Trustees 

BANK  REFERENCE 

BUSINESS 

STATEMENT 

HOLD 

INTRODUCED  BY  AUTHORITY  FILED 

Other  a/cs. 

14.  The  defendant  denies  the  allegations,  and  each  there¬ 
of,  contained  in  paragraph  numbered  14  of  the  amended 
bill  of  complaint,  and  refers  to  paragraph  13  of  this  an¬ 
swer,  and  the  photostat  of  the  original  signature  card  set 
forth  in  that  paragraph,  for  the  facts  relating  to  the  title 
of  the  deposit  account  referred  to. 
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15.  Answering  paragraph  numbered  15  of  the  amended 
bill  of  complaint,  defendant  admits  that  on  July  16,  1930, 
there  was  deposited  with  it  in  the  account  referred  to  in 
paragraph  13  hereof  sums  totaling  $2,341,645.80.  The  de¬ 
fendant  is  without  knowledge  of  the  allegation  contained  in 
paragraph  numbered  15  of  the  amended  bill  that  said  sum 
represented  the  total  amount  of  the  principal,  interest  and 
advance  interest  of  the  notes  referred  to  in  paragraphs  4 
and  5  of  said  amended  bill.  Except  as  herein  admitted,  de¬ 
fendant  denies  the  allegations  of  said  paragraph  15. 

16.  Except  as  hereinafter  in  this  paragraph  admitted,  the 
defendant  denies  the  allegations,  and  each  thereof,  con¬ 
tained  in  paragraph  numbered  16  of  the  amended  bill  of 
complaint. 

Further  answering  said  paragraph  16,  the  defendant 
avers  the  facts  relating  to  the  subject  of  that  paragraph  to 
be  as  follows:  The  first  deposit  made  in  the  account,  re¬ 
ferred  to  in  paragraph  13  hereof,  on  the  16th  day  of  July, 
1930,  consisted  of  check  of  the  Shoreham  Investment  Com¬ 
pany,  a  corporation,  on  the  National  Metropolitan  Bank, 
Washington,  1).  0.,  for  the  sum  of  $150,000,  and  check  of 
New  York  Title  &  Mortgage  Company,  a  corporation,  on 
Riggs  National  Bank  in  the  sum  of  $1,556,645.80,  making  a 
total  of  $1,706,645.80,  as  shown  by  deposit  slip  which 
18  was  in  words  and  figures  as  follows: 

THIS  DEPOSIT  ACCEPTED  BY 

THE  RIGGS  NATIONAL  BANK 


of  Washington,  D.  C. 

SUBJECT  TO  CONDITIONS  AS  PRINTED  ON 
REVERSE  SIDE  OF  THIS  TICKET 


THE 


FOR  THE  CREDIT  OF 

Swartzell,  Rheem  &  Hensey  Co.  &  Luther  A.  Swartzell  & 
Edmund  1).  Rheem  Trustees  under  Deed  of  Trust  dated 
Aug.  1,  1928  &  recorded  in  Liber  6194  folio  347  of  D.  C. 
Land  Records,  for  a/c  of  holders  of  notes  described  in  said 
trust — Julv  16,  1930 
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PLEASE  SEE  THAT  ALL  CHECKS  AND  DRAFTS 
ARE  ENDORSED  STATE  NAME  OF  BANK  OR  COM¬ 
PANY  OX  WHICH  ITEMS  ARE  DRAWN 


,  DOLLARS 

CURRENCY 
COIN 

ITEMS  (Enter  Checks  Singly) 

Xt  Met.  Bk  City— 

Riggs — 

N.  Y.  Title  <£  Mtg.  Co. 

P  &  R 

JULY  16  1930 
24 


('ENTS 


150,000 

1,556,645 


80 


TOTAL 


$1,706,645 


80 


The  payee  of  each  of  the  aforesaid  cheeks  was  described 
in  the  words  and  figures  in  which  said  deposit  account  was 
entered  as  hereinbefore  set  forth  in  paragraph  13  hereof. 

The  second  deposit  in  said  account  was  in  the  sum  of 
$635,000,  represented  by  two  Cashiers  checks  issued  by  this 
defendant  under  the  following  circumstances: 

On  July  16,  1930,  Swartzell,  Rlieem  &  Hensey  Company, 
acting  by  and  through  its  vice-president,  Edmund  D. 
Rlieem,  applied  to  defendant  for  a  loan  of  $625,000,  which 
said  application  was  subsequently  on  said  date  increased 
to  $635,000;  that  on  said  date  a  loan  of  $380,000  was 
19  made  by  defendant  on  the  promissory  note  of  Swart¬ 
zell,  Rhjeem  &  Hensey  Company,  secured  by  collat¬ 
eral;  and  a  loan  of  $255,000  was  made  on  the  promissory 
note  of  Luther  A.  Swartzell  and  Edmund  i).  Rlieem,  Trus¬ 
tees,  secured  by  collateral.  Said  two  promissory  notes 
were  in  words  and  figures  as  follows  (excepting  payment 
stamps  which  were  affixed  thereto  at  the  time  of  payment 
as  hereinafter  stated) : 

$380,000.00  Washington,  D.  C.,  July  16,  1930. 

On  or  before  five  davs  after  date  we  promise  to  pav  to 
THE  RIGGS  NATIONAL  BANK  OF  WASHINGTON, 
D.  C.,  OR  ORDER  AT  THE  MAIN  OFFICE  OF  SAID 
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BANK,  No.  1503  Pennsylvania  Avenue,  Northwest!  Wash¬ 
ington,  I).  0.  Three  hundred  eighty  thousand  00/100  DOL¬ 
LARS,  for  value  received  with  interest  at  the  rate  of  -6- 
per  centum  per  annum,  having  deposited  with  said  Bank, 
as  collateral  security  for  the  payment  of  the  full  sum  of 
principal,  interest  and  costs  due  on  this  note,  and  also  as 
collateral  security  for  all  other  present  or  future  demands, 
ot  any  and  all  kinds,  of  the  said  Bank,  against  the  under¬ 
signed,  due  or  not  due,  the  following,  to  wit:  $500,000  1st 
Trust  notes  Herbert  W.  Thornton  conveying  pt  of  Parcel 

31/79  in  “Scott’s  Ordinary  “Alliance”  and  “Resurvev  on 

•/  •/ 

Luckey  Discovery”  and  endorsed  by  Westchester  Develop¬ 
ment  Corj) ’n. 

with  the  right  on  the  part  of  said  Bank  to  use,  deliver, 
hypothecate  or  rehypothecate  all  or  any  part  of  the  said 
security  and/or  to  substitute  or  exchange  for  the  same 
other  certificates  of  like  tenor  and  amount  and  also  from 
time  to  time  in  case  of  depreciation  in  the  market  value  of 
said  security,  to  demand  payment  on  account  or  lie  de¬ 
posit  of  additional  security,  and  with  full  power  and  au¬ 
thority  to  said  Bank  to  sell  the  whole  or  anv  part  of  said 
security,  or  any  substitutes  therefor,  or  anv  additions 
thereto,  at  public  or  private  sale,  at  any  time,  and  at  the 
option  of  said  Bank  or  its  assigns,  on  the  non-performance 
of  this  promise  or  any  part  thereof,  or  the  non-performance 
or  non-payment  of  any  other  present  or  future  demands  of 
said  Bank,  as  aforesaid,  or  in  case  of  insolvency,  bank¬ 
ruptcy  or  failure  in  business  of  the  undersigned  or  of  any 
endorser  or  guarantor  hereof,  and  without  advertisement 
or  notice  to  the  undersigned;  and  upon  such  sale  the  holder 
hereof  may  purchase  all  or  any  part  of  said  securities,  dis¬ 
charged  from  anv  right  of  redemption.  After  deducting  all 
proper  costs  and  expenses,  the  residue  of  the  proceeds  of 
sale  shall  be  applied  to  the  payment  of  this  note,  and  of 
any  other  present  or  future  demands  of  said  Bank  as  afore¬ 
said,  and  the  undersigned  agrees  to  remain  liable  for  any 
deficiency  then  remaining.  The  Bank  mav  transfer  this 
note  and  mav  deliver  the  said  collateral  securitv  or  anv 
part  thereof  to  the  transferee  or  transferees,  who  shall 
thereupon  become  vested  with  all  the  powers  and  rights 
above  given  to  the  Bank  in  respect  thereto;  and  th^  Bank 
shall  thereafter  be  forever  relieved  and  fullv  discharged 
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from  any  liability  or  responsibility  in  the  matter.  Xo  delay 
on  the  part  of  the  holder  hereof  in  exercising  any 
20  rights  hereunder  shall  operate  as  a  waiver  of  such 
right. 

SWARTZELL,  RHEEM  &  HEXSEY  CO. 

Bv  L.  A.  SWARTZELL  Brest 
ED  D  RHEEM,  VP. 


JUL 

D  16  T 
1930 
3 


Address. 


THE  RIGGS  XATIOXAL  BAXK 
PAID 

JUL  17  1930 

of  WASH1XGTOX,  1).  C. 


$255,000.00 


Washington,  D.  C.,  July  16,  1930. 

On  or  before  five  davs  after  date,  we  promise  to  pav  to 
THE  RIGGS  NATIONAL  BANK  OF  WASHINGTON, 
D.  C.,  OR  ORDER  AT  THE  MAIX  OFFICE  OF  SAID 
BAXK,  Xo.  1 503  Pennsylvania  Avenue,  Xorthwest,  Wash¬ 
ington,  D.  C.  Two  hundred  fiftv  five  thousand  00/100  DOL- 
LARS,  for  value  received  with  interest  at  the  rate  of  -6- 
per  centum  per  annum,  having  deposited  with  said  Bank,  as 
collateral  security  for  the  payment  of  the  full  sum  of  prin¬ 
cipal,  interest  and  costs  due  on  this  note,  and  also  as  col¬ 
lateral  security  for  all  other  present  or  future  demands,  of 
any  and  all  kinds,  of  the  said  Bank,  against  the  undersigned, 
due  or  not  due,  the  following,  to  wit : 

$359,000.  1st  Trust  notes  Herbert  W.  Thornton  convey¬ 
ing  pt  of  Parcel  31/79  in  “Scot Is  Ordinary”  “Alliance” 

and  “Resurvev  on  Luckev  Diseoverv”  and  endorsed  bv 

•  •  •  * 

Westchester  Development  Oorpn. 

with  the  right  on  the  part  of  said  Bank  to  use,  deliver, 
hypothecate  or  rehypothecate  all  or  any  part  of  the  said 
securitv  and/or  to  substitute  or  exchange  for  the  same 
other  certificates  of  like  tenor  and  amount  and  also  from 
time  to  time  in  case  of  depreciation  in  the  market  value  of 
said  security,  to  demand  payment  on  account  or  the  deposit 
of  additional  security,  and  with  full  power  and  authority  to 
said  Bank  to  sell  the  whole  or  any  part  of  said  security,  or 
any  substitutes  therefor,  or  any  additions  thereto,  at  pub- 
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lie  or  private  sale,  at  any  time,  and  at  the  option  of  said 
Bank  or  its  assigns,  on  the  non-performance  of  this  prom¬ 
ise  or  any  part  thereof,  or  the  non-performance  or  non-pay¬ 
ment  of  any  other  present  or  future  demands  of  said  Bank, 
as  aforesaid,  or  in  case  of  insolvency,  bankruptcy  or  failure 
in  business  of  the  undersigned  or  of  anv  endorser  or  guar- 
antor  hereof,  and  without  advertisement  or  notice  to  the 
undersigned;  and  upon  such  sale  the  holder  hereof  may 
purchase  all  or  any  part  of  said  securities,  discharged  from 
any  right  of  redemption.  After  deducting  all  proper  costs 
and  expenses,  the  residue  of  the  proceeds  of  sale  shall  be 
applied  to  the  payment  of  this  note,  and  of  any  other  pres¬ 
ent  or  future  demands  of  said  Bank  as  aforesaid,  and  the 
undersigned  agrees  to  remain  liable  for  any  deficiency  then 

remaining.  The  Bank  mav  transfer  this  note  and  mav  de- 

*•  • 

liver  the  said  collateral  securitv  or  anv  part  thereof  to  the 
transferee  or  transferees,  who  shall  thereupon  become 
vested  with  all  the  powers  and  rights  above  given  to 
21  the  Bank  in  respect  thereto:  and  the  Bank  shall  there¬ 
after  be  forever  relieved  and  fullv  discharged  from 
anv  liabilitv  or  responsibility'  in  the  matter.  Xo  delav  on 
the  part  of  the  holder  hereof  in  exercising  any  rights  here¬ 
under  shall  operate  as  a  waiver  of  such  right. 


LUTHER  A  SWARTZ  ELL 
EDMUND  D.  RHEEM 


Trustees. 


Address. 


THE  RIGGS  NATIONAL  BANK 
PAID 

JUL  17  1930 

OF  WASHINGTON,  D.  (T. 


JUL 

I)  16  T 
1930 
3 


The  defendant  was  informed  at  the  time  the  aforesaid  ap¬ 
plication  was  made  that  Swartzell,  Rhoem  &  Hensey  Com¬ 
pany  had  nnule  an  advantageous  and  profitable  sale  of  the 
property  known  as  the  Shoreliarn  Building;  that  the  settle¬ 
ment  of  this  transaction  was  in  progress  and  would  require 
only  a  few  days’  time,  during  which,  under  arrangements 
which  had  been  made,  there  would  be  received  a  la  *ge  sum 
of  cash  immediately,  and  further  sums  of  cash  would  be 
realized  within  a  short  time  upon  part  of  the  consideration 


22 


AGNES  LEE  COLBY,  ADMINISTRATRIX,  ET  AL.,  VS. 


for  tho  Shoreham  Building  which  was  not  being  immediately 
received  in  the  form  of  casli ;  that  pending  consummation  of 
said  settlement,  it  was  necessary  to  borrow,  for  four  or  five 
days,  the  sum  of  $635,000,  and  that  to  provide  that  sum  it 
was  desired  |o  negotiate  the  loans  aforesaid.  The  defen¬ 
dant  responded  that  the  loans  applied  for  would  be  made 
only  provided  satisfactory  and  adequate  collateral  security 
with  a  value  of  at  least  20  per  cent  in  excess  of  each  loan 
was  given  therefor;  whereupon  there  were  tendered  as  col¬ 
lateral  securitv  for  both  loans  promissorv  notes  in  the  ag- 
gregate  principal  sum  of  $859,000  secured  by  first  deeds  of 
trust  on  property  in  the  District  of  Columbia  known  as  the 
Westchester  Apartments,  which  said  notes  the  defendant 
was  informed,  and  believed,  were  owned  by  Swartzell, 
Kheem  &  Hensey  Company,  and  which  the  defendant  be¬ 
lieved  were  fully  worth  the  said  total  principal  sum 
22  represented  thereby.  Thereupon  the  defendant 
agreed  to  make  the  loans  applied  for  upon  the  secur¬ 
itv  herein  mentioned.  Said  loans  were  made  on  Julv  16, 
1930,  the  defendant  receiving  the  two  promissory  notes, 
photostat  copies  of  which  are  above  set  forth. 


The  defendant  further  avers  that  there  were  deposited 
and  pledged  with  it  first  trust  notes,  secured  on  real  estate 
known  as  the  Westchester  Apartments  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  of  the  principal  value  of 
$500,000  as  collateral  security  for  the  repayment  of  the 
aforesaid  note  of  $380,000,  and  of  the  principal  value  of 
$359,000  as  collateral  security  for  the  repayment  of  the 
aforesaid  projnissory  note  for  $255,000,  all  of  said  first 
trust  notes,  aggregating  a  principal  sum  of  $859,000,  being 
endorsed  by  the  Westchester  Development  Corporation,  the 
corporation  owning  the  real  estate  securing  the  payment  of 
said  first  trust  notes,  part  of  said  first  trust  notes  being 
signed  by  Herbert  W.  Thornton,  and  part  thereof  being 
signed  bv  Walter  M.  Kirklev;  that  all  of  said  notes,  aggre- 
gating  the  aforesaid  sum  of  $859,000,  were  precisely  alike 
in  form  and  that  the  makers  Thornton  and  Kirklev  were 
merely  nominal  makers  thereof,  the  really  responsible  party 
on  all  of  said  notes  being  the  aforesaid  Westchester  Devel¬ 
opment  Corporation,  who  endorsed  the  same,  and  the  real 
security  thereof  being  the  aforesaid  Westchester  Apart- 
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ment  properties  in  the  city  of  Washington,  District  of  Co¬ 
lumbia.  Defendant  further  avers,  upon  information  and 
belief,  that  in  the  month  of  February,  1930,  there  had  been 
made  and  delivered  770  notes  secured  on  the  said  West¬ 
chester  Apartment  properties  signed  by  said  Herbert  W. 
Thornton  for  an  aggregate  principal  sum  of  $690,000;  and 
that  in  the  same  month  there  had  been  made  and  delivered 
a  total  of  764  notes  secured  on  the  said  Westchester  Apart¬ 
ment  properties  signed  by  said  Walter  M.  Kirkley  for  an 
aggregate  principal  sum  of  $660,000;  and  that  each  of  these 
issues  and  notes,  so  as  aforesaid  secured  on  the 
23  Westchester  Apartment  properties,  was  so  secured 
bv  deed  of  trust  executed  and  recorded  in  the  said 
month  of  Februarv,  1930.  Defendant  further  avers  that 
the  fact  that  onlv  the  name  “Herbert  W.  Thornton’’  was 
inserted  on  both  of  the  aforesaid  notes  for  $380,000  and 
$255,000  was  merely  the  result  of  a  clerical  error,  and  that 
first  trust  notes  secured  on  the  Westchester  Apartment 
properties  in  the  full  sum  of  $859,000  were  in  fact  deposited 
as  collateral  for  the  repayment  of  said  loans. 

The  defendant  further  avers  that  on  the  execution  and 
delivery  to  it  of  the  two  aforesaid  promissory  notes,  and  the 
aforesaid  collateral  security,  it  issued  its  Cashiers  checks 
in  the  sum  of  $380,000  and  $255,000  for  said  promissory 
notes,  respectively.  Thereupon,  as  the  second  deposit  made 
on  said  16th  day  of  July,  1930,  in  the  deposit  account  re¬ 
ferred  to  in  paragraph  13  hereof,  said  two  Cashiers  checks, 
duly  endorsed  by  the  payees  thereof,  were  deposited,  said 
deposit  being  made  under  a  deposit  slip  which  was  in  words 
and  figures  as  follows  : 

THIS  DEPOSIT  ACCEPTED  BV 
THE  BIGGS  NATIONAL  BANK 
of  Washington,  I).  C. 

SUBJECT  TO  CONDITIONS  AS  PRINTED  ON  THE 
REVERSE  SIDE  OF  THIS  TICKET 

FOR  THE  CREDIT  OF 

Swartzell,  Rheeni  6c  Henscv  Co.  &  Luther  A.  Swartzell  6c 
Edmund  I).  Rheeni,  Trustees 


.Julv  16  193 . . 
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PLEASE  SEE  THAT  ALL  CHECKS  AND  DRAFTS 
ARE  ENDORSED  STATE  NAME  OF  BANK  OR  COM¬ 
PANY  OX  WHICH  ITEMS  ARE  DRAWN 


(’ENTS 


255,000 

380,000 


DOLLARS 

CURRENCY 
COIN 

ITEMS  (Enter  Checks  Singly) 

C.  C.  Riggs 
C.  C.  Riggs 

P  &  R 

JUL  16  1930 

22 

SIGNATURE  CARD 
RECEIVED 

NEW  ACCOUNT  - 

TOTAL  $635,000 

17-18.  The  defendant  is  without  knowledge  of  the 
24  facts  alleged  in  paragraph  numbered  17  and  18  of 
the  amended  bill  of  complaint. 

19.  Defendant  denies  the  allegations,  and  each  thereof, 
contained  in  paragraph  numbered  19  of  the  amended  bill 
of  complaint,  except  that  it  admits  the  writing  of  the  letter 
copy  of  which  is  set  forth  in  said  paragraph. 

Further  answering  said  paragraph,  the  defendant  says 
that  on  July  16,  1930,  at  the  request  of  said  Edmund  D. 
Rheem,  representing  its  depositors,  whose  account  was  on 
that  date  opened  as  hereinbefore  shown,  which  request  was 
made  subsequent  to  the  opening  of  said  account,  and  the 
making,  in  the  order  aforesaid,  of  the  several  deposits 
credited  thereto,  one  of  its  vice-presidents  wrote  to  the  New 
York  Title  &  Mortgage  Company  letter  signed  A.  M. 
Xevius,  copy  of  which  is  set  forth  in  paragraph  16  of  the 
amended  bill. 

On  the  same  day,  shortly  after  the  aforesaid  letter  was 
written  and  delivered  to  the  manager  of  the  Washington 
Branch  of  the  New  York  Title  &  Mortgage  Company,  the 
defendant,  by  its  president,  orally  informed  said  manager 
that  the  defendant  did  not  intend  and  could  not  undertake 
to  assume  an^,  ol)li^,ution  in  respect  of  the  application  of  the 
money  deposited  in  the  account  referred  to  in  said  letter, 
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and  further  that  as  was  well  known  to  the  defendant  and, 
its  president  assumed,  to  the  said  New  York  Title  &•  Alort- 
gage  Company,  it  was  the  uniform  and  established  custom 
of  Swartzell,  Rheem  &  Ilensev  Comnanv  to  directly  arrange 
with  all  holders  of  notes  secured  on  real  estate  sold  to  in¬ 
vestors  by  said  Company,  the  matter  and  manner  of  settle¬ 
ment  of  the  amounts  due  them  by  payment,  reinvestment  or 
exchange  of  securities.  The  defendant  was  promptly  in¬ 
formed  by  the  said  New  York  Title  &  Mortgage  Company 
that  it  did  not  construe  the  above  referred  to  letter  from 
the  defendant  to  said  Company  as  indicating  tliajt  the  de¬ 
fendant  assumed  the  obligation  of  seeing  t< 
plication  of  funds  deposited  in  the  aforesaid 
account.  'Whereupon,  immediately  follow 
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i  the  ap- 
1  deposit, 
ing  said 


c  Title  & 
ing  is  a 


conversation,  the  defendant  on  said  16th  day  of  J^ily,  1930, 
wrote  and  caused  to  be  delivered  to  said  New  Yor 
Mortgage  Company  a  letter  of  which  the  follow 
copy : 

“THE  RIGGS  NATIONAL  BANK 

OF 

WASHINGTON,  D.  C. 

RVF  :MVS  Julv  16,  1930 

New  York  Title  and  Mortgage  Company 
Washington  Branch, 

1425  Eye  Street,  N.  AY. 

Washington,  D.  C. 

O  7 

Gentlemen : 

Referring  to  our  letter  to  von  of  even  date,  advising  that 
Swartzell,  Rheem  and  Hensev  Company,  and  Luther  A. 
Swartzell  and  Edmund  D.  Rheem,  Trustees,  had  deposited 
the  sum  of  $2,334,750.  to  their  credit  today,  and  to  my  sub¬ 
sequent  conversation  over  the  telephone  with  your  Air. 
Booher,  I  desire  to  confirm  mv  statement  to  the  effect  that 
in  issuing  our  letter,  we  did  so  without  any  obligation  on 
our  part  to  look  to  the  application  of  the  money  deposited 
in  the  payment  of  the  first  deed  of  trust  notes,  secured  un¬ 
der  deed  of  trust  dated  August  1,  1928,  in  Liber  6194,  folio 
347  of  1).  C.  Land  Records. 

I  am  writing  you  to  this  effect  as  it  appears  to  me  that  our 
previous  letter  might  be  misconstrued,  and  as  you  know  the 
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bank  could  not  assume  the  responsibility  of  looking  to  the 
application  of  these  funds. 

Yours  verv  trulv, 

ROBERT  V.  FLEMING, 

President.” 

On  July  17,  1930,  there  was  delivered  to  the  defendant 
by  the  said  New  York  Title'  &  Mortgage  Company  a  letter 
of  which  the  following:  is  a  copy: 

“NEW  YORK  TITLE  ANT)  MORTGAGE 

COMPANY 

135  Broad  wav 
New  York 


Washington  Branch.  1425  Eye  St.,  N.  W., 

Julv  17,  1930 

The  Riggs  National  Bank 
of 

Washington,  D.  C. 

Gentlemen : 

We  have  received  vour  letter  of  Julv  16  wherein  you  state 

•  •  • 

as  follows : 

26  ‘This  is  to  advise  that  there  is  on  deposit  to  the 

credit  of  Swartzell,  Rlieem  and  Ilensey  Co.,  and 
Luther  A.  Swartzell  and  Edmund  1).  Rheem,  Trustees  un¬ 
der  Deed  of  Trust  dated  August  1,  1928,  and  recorded  in 
Liber  6194,  folio  347  of  1).  C.  Land  Records,  for  account  of 
holders  of  notes  described  in  said  trust,  in  the  sum  of 
$2,334,750.  ’ 

We  have  al^o  received  your  supplemental  letter  of  the 
same  date  in  which  you  make  reference  to  the  above  quoted 
letter  and  point  out  a  possible  misconstruction  which  this 
company  might  put  upon  it,  namely,  that  the  Riggs  Na¬ 
tional  Bank  as  depository  of  the  sum  of  $2,334,750  in  the 
account  of  ‘Swartzell,  Rheem  and  Honsey  Co.,  and  Luther 
A.  Swartzell  and  Edmund  1).  Rheem,  Trustees  under  Deed 
of  Trust  dated  August  1,  1928,  and  recorded  in  Liber  6194, 
folio  347  of  D.|  C.  Land  Records,  for  account  of  holders  of 
notes  described  in  said  trust,'  might,  by  the  terms  of  said 
quoted  letter,  appear  to  have  the  obligation  or  assume  the 
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obligation  to  see  to  the  application  of  such  funds, 
to  your  supplemental  letter,  we  desire  to  state 
company  does  not  place  any  such  misconstruction  i 
letter  as  above  quoted. 
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In  reply 
that  this 
pon  your 


WJB/d 


Very  trulv  vours, 

W.  J.  BOOHER,  Manager” 


Further  answering  said  paragraph,  the  defendant  avers 
that  on  July  l(i,  1930,  it  addressed  and  delivered  to  the  Dis¬ 
trict,  Lawyers’  and  Washington  Title  Insurance  Companies 
(hereinafter  called  the  District  Company)  a  letter  the  con¬ 
tents  of  which  were  exactly  the  same  as  its  first  letter  of 
the  same  date  dated  July  16,  1930,  addressed  to  Xew  York 
Title  and  Mortgage  Company  and  hereinabove  referred  to. 
On  the  morning  of  July  17,  1930,  said  District  Company  re¬ 
turned  said  letter  to  the  defendant  with  the  statement  in 
substance  that  the  same  was  of  no  importance  to  it.  Pre¬ 
vious  to  the  return  by  said  District  Company  of  said  letter 
that  Company  had  been  informed  by  the  defendant  that  the 
defendant  did  uot  assume  the  obligation  of  seeing  to  the 
application  of  the  funds  deposited  in  the  aforesaid  account 
and,  to  prevent  any  possible  misconstruction  of  its  said 
letter  in  that  regard,  so  expressly  informed  said  District 
Company. 

On  information  and  belief  defendant  further  avj 
under  date  of  July  17,  1930,  the  Washington 
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of  the  aforesaid  New  York  Title  &  Mortga 


pany  informed  said  District  Company  that  it 
required  to  get  statement  from  defendant  as  to  the 
tion  of  the  moneys  deposited  with  defendant  to  tl 
of  the  deposit  account  referred  to  in  paragraph  13 
On  July  16,  1930,  defendant  expressly  informed 


ers  that 
manager 
[ge  Com- 
was  not 
a  p  plica - 
e  credit 
hereof, 
deposi¬ 


tors  who  had  opened  the  account  described  in  paragraph  13 
hereof  that  in  accepting  said  deposit  defendant  did  not  and 
would  not  assume  the  obligation  of  seeing  to  the  application 
of  the  funds  deposited  therein,  and  defendant  was  men  and 


there  informed  by  said  depositors,  through  said 
that  that  position  was  thoroughly  understood  anc^ 
to. 

20.  The  defendant  denies  the  allegations,  and  each 


contained  in  paragraph  numbered  20  of  the  amended  bill 


Rheeni, 

agreed 

thereof, 
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of  complaint.  |  Further  answering  said  paragraph,  defen¬ 
dant  is  informed,  believes  and,  therefore,  avers  that  on  July 
17,  1930,  at  11.45  o’clock  ante-meridian,  the  aforesaid  New 
York  Title  &  .Mortgage  (’onipany  caused  to  be  filed  in  the 
Office  of  the  Recorder  of  Deeds  of  the  District  of  Columbia 
a  release  of  the  aforesaid  deed  of  trust  (Exhibit  A  to  de¬ 
fendant’s  answer  to  the  original  bill  herein):  that  said  re¬ 
lease  was  executed  bv  said  Luther  A.  Swartzell  and  Ed- 
mund  D.  Rheem,  Trustees,  to  Shoreham  Investment  Com¬ 
pany,  a  corporation,  and  was  thereupon  duly  recorded  on 
the  Land  Records  of  the  District  of  Columbia. 

21.  The  defendant  denies  the  allegations,  and  each  thereof, 
contained  in  paragraph  numbered  21  of  the  amended  bill 
of  complaint. 

Further  answering  said  paragraph,  defendant  avers  that 
on  July  17,  1930,  there  was  presented  to  one  of  its  receiving 
tellers  check  on  the  deposit  account  referred  to  in  paragraph 
13  of  this  answer,  drawn  in  the  title  of  said  deposit 
28  account  and  by  the  parties  who  made  the  aforesaid 
deposits  therein,  to  the  order  of  Swartzell,  Rheem  & 
Hensey  Company,  for  the  sum  of  $2,341,045.80,  represent¬ 
ing  the  total  amount  then  on  deposit  in  said  account.  Said 
check  was  in  words  and  figures  as  follows: 
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Washington,  I).  C.  July  10,  1930 

15-3 

THE  RIGGS  NATIONAL  RANK  - 


No. 


o 


JUL 
P  17 
1930 


Pay  to  the 

order  of  Swartzell  Rheem  &  Hensey  Co . $2,341,045.80 

Two  million  three  hundred  forty  one  thousand,  six  hundred 
fortv  five  and  80/100  . Dollars 


PAID 


SWARTZELL,  RHEEM  £  HENSEY  CO. 

Bv  ED  D  RHEEM 
VP. 


LUTHER  A  SWARTZELL  Trustee 
EDMUND  D  RHEEM  Trustee 

under  Deed  of  Trust  dated  August  1,  1928  and  recorded  in 
Liber  6194  folio  347  of  D.  C.  Land  Records,  for  account  of 
holders  of  notes  described  in  said  Trust. 
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This  said  cheek  was  endorsed  by  Swartzell,  Rheem  & 
Hensev  Company,  the  payee  thereof,  said  endorsement 
being1  as  follows : 

For  Dept 

Swartzell,  Rheem  &  Hensev  Co 
Bv  Ed  D  Rheem 
V.  P. 

The  aforesaid  Swartzell,  Rheem  &  Hensev  Company  at 
that  time  and  for  many  years  previous  thereto  had  main¬ 
tained  a  deposit  account  with  the  defendant. 

Said  Swartzell,  Rheem  &  Hensev  Company,  tie  payee 
named  in  said  check,  and  the  endorser  thereon,  presented 
said  check  for  deposit  in  its  aforesaid  company  acj 
July  17,  1930,  accompanied  by  deposit  slip,  in  w< 
figures  as  follows: 


2D 


TUTS  DEPOSIT  ACCEPTED  BV 
THE  RIGGS  NATIONAL  BANK 
of  Washington,  D.  C. 


•ount  on 
rds  and 


SUBJECT  TO  CONDITIONS  AS  PRINTED  ON  THE 
REVERSE  SIDE  OF  THIS  TICKET 


FOR  THE  CREDIT  OF 

Swartzell  Rheem  Hensev  Co 
Julv  17  —  1930 


PLEASE  SEE  THAT  ALL  CHECKS  AND  DRAFTS 
ARE  ENDORSED  STATE  NAME  OF  BANK  OR  COM¬ 
PANY  ON  WHICH  ITEMS  ARE  DRAWN 


DOLLARS  CENTS 


CURRENCY 

COIN 

ITEMS  (Enter  Checks  Singly)' 

P  &  R 

JUL  17  1930 
24 


2341,645 


80 


TOTAL 


$2341,645 


80 
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Said  check  was  received  and  said  deposit  was  made  in 
the  usual  course  of  t lie  defendant  *s  business,  and  the  amount 
represented  by  said  check,  and  shown  on  said  deposit  slip, 
was  then  and  there  credited  to  the  company  deposit  account 
of  said  Swartzell,  Rheem  &  llensey  Company. 

Defendant  expressly  denies  that  at  the  time  it  received 
and  honored  said  check,  and,  by  the  direction  of  the  payee 
thereof,  as  hereinbefore  stated,  deposited  the  same  to  the 
credit  of  the  account  of  said  payee,  the  defendant  had  anv 
knowledge  of  such  facts  that  its  action  in  receiving  the  said 
deposit  for  the  credit  of  the  account  of  the  Swartzell, 
Rheem  &  Hensey  Company  amounted  to  bad  faith,  or  con¬ 
stituted  anything  other  or  more  than  a  banking  transaction 
in  the  ordinary  course  of  business  in  which  defendant 
throughout  acted  in  good  faith. 

Defendant  avers  that  the  action  of  the  depositors, 
30  Swartzell,  Rheem  &  Hensey  Company  and  Luther  A. 

Swartzell  and  Edmund  D.  Rheem,  in  drawing  and  de¬ 
livering  their  check  in  this  paragraph  set  forth,  and  the  ac¬ 
tion  of  Swartzell,  Rheem  &  llensey  Company  in  depositing 
the  same  and  the  proceeds  thereof  in  said  Company’s  de¬ 
posit  account,  did  not  constitute  a  misuse,  misapplication 
or  misappropriation  of  said  moneys. 

22.  For  answer  to  paragraph  numbered  22  of  the  amended 
bill  of  complaint,  defendant  refers  to  paragraph  numbered 
21  of  this  answer.  Except  as  therein  admitted  the  defen¬ 
dant  denies  the  allegations,  and  each  thereof,  contained  in 
paragraph  nuhibered  22  of  the  amended  bill  of  complaint. 

23,  24,  25.  The  defendant,  answering  the  paragraphs  num¬ 
bered  23,  24,  and  25  of  the  amended  bill  of  complaint,  avers 
as  follows:  The  Southern  Dairies,  Inc.,  a  corporation,  on 
July  1G,  1930,  held  a  certain  promissory  note  of  said  Swart¬ 
zell,  Rheem  «Sc  llensey  Company  in  the  sum  of  $255,000, 
and,  as  collateral  securing  the  payment  thereof,  a  certain 
promissory  note  in  the  sum  of  $300,000,  dated  January  9, 
1930,  payment  of  which  was  in  turn  secured  by  a  deed  of 
trust  dated  January  9,  1930,  and  recorded  July  10,  1930, 
executed  by  the  aforesaid  Van  Vranken  and  AVissman,  con¬ 
veying  to  Luther  A.  Swartzell  and  Edmund  D.  Rheem, 
Trustees,  the  aforesaid  property  known  as  the  Shoreham 
Building;  that  on  July  1G,  1930,  the  said  last  mentioned  note 
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for  the  sum  of  $255,000,  with  the  aforesaid  collateral  secur¬ 
ity  consisting  of  the  aforesaid  note  of  $300,000,  vfas  in  the 
possession  of  the  defendant  for  collection  for  the  account 
of  the  said  Southern  Dairies,  Inc.;  that  on  said  date  Swart- 
zell,  Rheem  &  Hensey  Company  paid  its  said  note  for 
$255,000,  together  with  infceresi  thereon  to  said  dale,  by 
check  drawn  by  it  on  its  company  deposit  account  with  de¬ 
fendant  in  the  sum  of  $262,947.49;  that  thereupon  the  afore¬ 
said  note  for  $255,000,  and  the  collateral  security 
31  therewith  consisting  of  the  aforesaid  jiote  for 
$300,000,  were  surrendered  to  Swartzell,  pheem  & 
Hensey  Company. 

At  the  time  the  aforesaid  check  for  $262,947.49  w 
on  the  company  account  of  Swartzell,  Rheem  &  Hensey 
Company  in  defendant’s  bank  there  was  a  balance  to  the 


as  drawn 


credit  of  that  account  of  $86,907.50,  and  the  drawin 
check  resulted  in  the  creation  of  an  overdraft  on 


X  of  said 
said  ac¬ 


count  amounting  to  $178,045.49.  The  amount  of  other 
checks  drawn  and  presented  for  payment  against  said  ac¬ 
count  on  July  17,  1930,  when  posted  increased  the  sum  over¬ 
drawn  from  said  account  to  $184,190.51. 

The  said  Swartzell,  Rheem  &  Hensey  Company  ^iad  been 
depositors  in  defendant's  bank  for  many  years  prior  to  said 
16th  and  17th  of  July,  1930,  having  opened  said  company 
deposit  account  with  defendant  in  February,  1907,  and  con¬ 
tinuously  maintained  it  thereafter  until  January,  1931;  it 
was  the  custom  of  said  depositor  to  maintain  large  balances 
to  the  credit  of  said  account ;  during  all  of  said  time  said 
Company  enjoyed  excellent  credit;  said  depositor's  afore¬ 
said  check  for  $262,947.49  was  presented  to  defendant  late 
on  the  business  day  of  July  16,  1930,  and  was  accepted  by 
the  employee  of  defendant  conducting  the  said  transaction, 
without  said  employee’s  having  recourse  to  the  ledger  ac¬ 
count  of  said  depositor  to  ascertain  the  balance  tlicjn  stand¬ 
ing  to  its  credit,  defendant,  in  honoring  said  check,  relying 
upon  the  uniformly  well  maintained  condition  of  said  ac¬ 
count  and  its  knowledge  of  the  good  reputation  and  its  belief 
in  the  sound  character  and  financial  standing  of  said,  deposi¬ 
tor.  Checks  honored  when  presented  on  July  17th  were 
likewise  received  and  paid  in  the  same  manner  as  was  the 
last  check  presented  as  aforesaid  on  July  16th. 
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On  July  17,  1930,  when  there  was  received  by  defendant 

for  deposit  Ip  the  aforesaid  company  deposit  account  of 

Swartzell,  Kh|eern  &  Iiensey  Company  check  drawn  to  that 

Company’s  order,  and  by  it  endorsed,  as  set  forth  in 

32  paragraph  21  hereof,  its  teller  receiving  said  deposit 

had  no  knowledge  or  information  respecting  the  state 

of  the  account  to  the  credit  of  which  said  deposit  was  made; 

said  deposit  was  credited  from  the  aforesaid  deposit  slip 

to  said  account  in  the  ordinarv  and  usual  course  of  business 

% 

and,  in  said  case,  as  in  every  other  case  of  the  making:  of  a 
bank  deposit  in  a  sum  exceeding1  a  then  existing  overdraft, 
the  overdraft  in  said  account  on  said  July  17,  1930,  auto¬ 
matically  ceased  to  exist  when  there  was  credited  to  said 
account  deposit  exceeding  the  sum  of  the  overdraft.  As 
hereinbefore  shown,  the  check  by  which  the  amount  of  said 
overdraft  was  paid  was  drawn  payable  to  tin*  order  of,  and 
was  endorsed  bv,  said  Swartzell,  Iiheeni  &  IJensev  Com- 
pany,  and  was  drawn  by  said  Swartzell,  Rlieeni  &  Iiensey 
Company,  and  Swartzell  and  Kheein,  on  the  account  re¬ 
ferred  to  in  paragraph  13  hereof. 

On  the  said  17th  day  of  July,  1930,  there  was  presented 
to  an  assistant  note  teller  of  the  defendant,  at  the  note  tell¬ 
er's  window,  a  check  of  Swartzell,  Rlieeni  &  Hensey  Com¬ 
pany,  drawn  on  its  aforesaid  company  account,  payable  to 
the  order  of  the  defendant  in  the  sum  of  $635,1 05. S3,  with 
the  statement  that  the  same  was  tendered  to  pay  principal 
and  interest  qf  two  promissory  notes  to  the  said  amount 
dated  July  16,  1930  (said  notes  being*  the  notes  set  forth  in 
paragraph  16  of  this  answer),  and  with  the  request  for  the 
return  of  said  notes  marked  Paid  and  the  return  of  the  col¬ 
lateral  security,  hereinbefore  referred  to,  consisting  of 
notes  secured  by  deed  of  trust  on  the  Westchester  Apart¬ 
ments  in  the  aggregate  principal  sum  of  $S59,000.  The  said 
check  was  delivered  to  and  accepted  by  defendant  in  pay¬ 
ment  of  said  indebtedness,  and  was  in  words  and  figures 
as  follows : 
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33  Washington,  D  C  JUL  17  1930  Np,  12569 

SWARTZELL,  RHEEM  &  HENSEY  CO. 

Pav  to  the  order  of  RIGGS  NATIONAL  BANK  $635,105.83 

ONE  F 

DRED  THIRTY  AND  HUNDRED  EIGHTY  ENTS 
TO 

THE  RIGGS  NATIONAL  BANK 

WASHINGTON,  D.  C.  Ed  D  RH^EM 

VP  ! 


727  FIFTEENTH  ST.  N  W. 

JUL  I 

D  T 
1930 
3 

Thereupon  the  two  promissory  notes  set  forth  in  para¬ 
graph  16  hereof  were  stamped  by  defendant:  “Pad,  Jul. 
17,  1930,  The  Rigss  National  Bank  of  Washington,  I).  C.”; 
thereupon  said  notes  were  surrendered  to  the  makers 
thereof,  and  the  aforesaid  collateral  security  was  delivered 
to  Swartzell,  Rlieem  &  Hensey  Company  and  Swartzell  and 
Rheem,  Trustees,  and  their  respective  receipts  were  taken 
therefor. 

Defendant  avers  that  the  making  and  delivering,  as 
aforesaid,  of  said  check  for  $635,105.33  did  not  constitute 
a  misuse,  misapplication  or  misappropriation  of  the 
moneys  theretofore  deposited  in  the  aforesaid  deposit  ac¬ 
count. 

The  defendant  further  avers  that  on  receiving  said  last 

mentioned  check  in  payment  of  the  said  two  promissory 

notes,  and  at  the  time  of  the  receipt  thereof,  then  and  there 

it  had  no  knowledge  or  information  respecting  the  source 

of  the  money  represented  thereby,  excepting  only  that  given 

bv  the  face  of  the  check  which  showed  that  it  was  drawn  on 
* 

the  company  deposit  account  of  Swartzell,  Rheem  &  Hen¬ 
sey  Company  with  the  defendant.  And  the  defendant  fur¬ 
ther  avers  that  in  receiving  and  honoring  said  last  men¬ 
tioned  check  it  did  not  at  the  time  have  any  knowledge  that 
the  drawer  thereof,  its  customer,  said  Swartzell, 
34  Rheem  &  Hensey  Company,  or  the  aforesaid  Swart¬ 
zell  or  the  aforesaid  Rheem,  or  any  one  or  more  of 
them,  was  then  and  there  and  by  means  thereof  intending 
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wrongfully  to  divert  the  money  represented  by  said  cheek 
from  any  source  to  which  it  belonged  or  should  have  been 
applied,  or  to  misuse,  misappropriate,  or  misapply  said 
money  or  any  part  thereof. 

Except  as  hereinabove  admitted,  the  defendant  denies  the 
allegations,  and  each  thereof,  contained  in  the  paragraphs 
numbered  23,  24  and  25  of  the  amended  bill  of  complaint. 

26.  The  defendant  denies  the  allegations,  and  each 
thereof,  contained  in  the  paragraph  numbered  26  of  the 
amended  bill  of  complaint. 

Further  answering  said  paragraph,  the  defendant,  upon 
information  and  belief,  avers  that  Swartzell,  Rlieem  &  Hen- 
sey  Company,  subsequent  to  July  16,  1930,  made  settlement 
with  the  holders  of  the  2790  promissory  notes,  representing 
the  aggregate  principal  sum  of  $2,250,000,  secured  by  the 
deed  of  trust:  hereinbefore  referred  to  (Exhibit  A  to  this 
defendant’s  answer  to  the  original  bill  of  complaint  herein) 
by  (a)  reinvesting  for  said  noteholders  the  sum  of  $1,492,- 
150  in  promissory  notes  secured  on  real  estate  in  the  Dis¬ 
trict  of  Columbia,  representing  loans  made  by  said  Swart¬ 
zell,  Rheem  &  Hensey  Company,  which  reinvestments  were 
accepted  by  said  noteholders;  $377,450  of  the  sum  so  re¬ 
invested  being  applied  to  the  purchase  of  notes  secured  by 
deeds  of  trust  on  the  Westchester  Apartment  properties, 
hereinbefore  referred  to;  (b)  paying  $138,950  in  cash  to 
holders  of  said  Shoreham  Building  notes;  and  (c)  credit¬ 
ing  $618,900  on  the  books  of  Swartzell,  Rheem  Hensey 
Company  to  holders  of  said  notes. 

27.  Further  answering  the  amended  bill  of  complaint, 
the  defendant  says  that  for  many  years  prior  to  July  16, 

1930,  Swartzell,  Rheem  Hensey  Company  had 
35  transacted  business  with  the  defendant  bank  both  as 
depositor  and  borrower;  that  said  transactions  in¬ 
volved  large  sums  of  money;  that  throughout  all  of  said 
time  and  at  the  time  of  the  transactions  hereinbefore  re¬ 
ferred  to  as  having  taken  place  on  July  16  and  17,  1930,  the 
defendant  and  its  officers  had  complete  confidence  in  the 
integritv,  business  abilitv  and  financial  stabiiitv  of  Swart- 
zeli,  Rheem  Hensey  Company  and  its  officers. 

28.  The  defendant  further  avers  that  at  the  time  when, 
on  July  17,  1930,  it  received  the  deposit  to  the  credit  of  the 
deposit  account  of  Swartzell,  Rheem  &  Hensey  Company  of 
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check  drawn  on  that  date  by,  and  on  the  account  opened  on 
the  previous  date  in  the  name  of,  said  Swartzell,  Rheem  & 
Hensey  Company,  Luther  A.  Swartzell  and  Edmund  D. 
Rheem,  Trustees,  it  had  no  knowledge  that  the  said  last 
named  depositors  were  committing,  or  had  any  intention 
of  committing,  any  breach  of  obligation  which  was  theirs 
in  connection  with  said  account  or  the  moneys  deposited 
therein,  nor  did  it  have  knowledge  of  anv  facts  nliaking  its 
action  in  receiving  said  deposit  to  the  credt  of  the  account 
of  Swartzell,  Rheem  &  Hensey  Company  amount  to  bad 
faith. 

29.  The  defendant  further  avers  that  in  receiving  and 
honoring  the  check,  hereinbefore  referred  to,  drawn  on  it 
by  Swartzell,  Rheem  &  Hensey  Company  on  July  17,  1930, 
for  the  sum  of  $635,105.83,  it  did  so  without  knowledge  that 
the  said  Swartzell,  Rheem  &  Hensey  Company,  and/or 
Luther  A.  Swartzell  and/or  Edmund  D.  Rheem  were,  or 
any  of  them  was,  in  drawing  said  check  committing  a  breach 
of  any  obligation  resting  upon  them  or  any  of  them  as 
liduciarv,  and  without  knowledge  bv  this  defendant  of  anv 
facts  that  would  make  its  said  action  amount  to  pad  faith. 

30.  The  defendant  further  avers  that  in  respect  of  the 
moneys  mentioned  in  the  amended  bill  of  complaint  it  at 

no  time  honored  any  check  with  knowledge  that  the 
36  drawer  or  drawers  thereof  were,  or  any  of  them  was, 

committing  a  breach  of  anv  obligation  as  fiduciary 
in  the  premises,  or  with  knowledge  of  any  facts  making  its 
action  in  honoring  any  such  check  or  checks  amount  to  bad 
faith. 

31.  Defendant  further  avers  that  all  of  the  aforesaid 
transactions  by  and  with  its  bank  were  in  the  due  and  regu¬ 
lar  course  of  defendant-bank's  business  as  a  natioijal  bank¬ 
ing  association,  authorized  to  take  deposits,  honor  and  pay 
checks  drawn  against  such  deposits  signed  with  the  name 
in  which  such  deposits  were  entered  by  the  depositors,  or 
those  thereunto  duly  authorized;  make  loans,  receive  col¬ 
lateral  security  therefor,  and  receive  and  accept  checks  in 
payment  thereof. 

32.  And  further  answering  said  amended  bill  of  com¬ 
plaint,  the  defendant  avers  that  the  said  Swartzell,  Rheem 
&  Hensey  Company,  a  corporation,  was  duly  adjudicated  a 
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bankrupt  in  this  Court  in  cause  entitled:  “In  re:  Swart- 
zell,  Rheem  &  Hensey  Company,  Bankrupt,  Xo.  2352”.  The 
defendant  avers  that  since  said  corporation  was  adjudi¬ 
cated  a  bankrupt  said  cause  was  duly  referred  to  this 
Court’s  referee  in  bankruptcy  and  trustees  in  bankruptcy 
were  duly  selected  and  appointed;  the  defendant  is  informed 
and  believes  and  therefore  avers  that  prior  to  the  filing  of 
the  amended  bill  of  complaint  in  this  suit  the  plaintiff  here¬ 
in  filed  in  said  bankruptcy  case  a  proof  of  claim  upon  the 
same  promissory  notes  claimed  herein  to  be  owned  by  plain¬ 
tiff’s  intestatei,  the  numbers  and  amounts  whereof  are  set 
forth  in  paragraph  numbered  8  of  the  amended  bill  of  com¬ 
plaint  herein:  that  said  claim,  so  tiled  in  said  bankruptcy 
proceeding,  was  for  the  full  amount  of  the  principal  and 
interest  represented  by  said  notes  so  as  aforesaid  listed  in 
paragraph  numbered  8  of  the  amended  bill  herein;  that  said 
claim  after  having  been  proved  as  aforesaid  was  dulv  al- 
lowed  against,  said  bankrupt  in  the  manner  provided  by 
law. 

37  33.  And  further  answering,  defendant  savs  that 

the  amended  bill  of  complaint  herein  fails  to  allege 
any  matter  of  equity,  entitling  plaintiff  to  the  relief  prayed 
for  therein. 

And  having  fully  answered,  defendant  prays  that  the 
amended  bill  o|f  complaint  in  this  cause  be  dismissed. 


THE  RIGGS  NATIONAL  BANK  OF 
WASHINGTON,  D.  C.,  Defendant , 
by  ROBERT  V  FLEMING, 

Its  P resident . 


HOGAN,  DONOVAN,  JONES,  HARTSOX  &  GLIDER, 
FRANK  J.  HOGAN, 

Attorneys  for  The  Riggs  National  Banl:y  Defendant. 
Washington,  D.  C.,  June  1,  1932. 


District  of  Columbia, 

I,  Robert  V.  Fleming,  do  solemnly  swear  that  I  am  the 

President  of  The  Riggs  National  Bank:  that  I  have  read 

the  annexed  answer  of  the  said  The  Riggs  National  Bank 

bv  it  bv  me  subscribed;  that  the  statements  of  fact  therein 
»  •  * 
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made  as  upon  personal  knowledge  are  true  and  those  made 
upon  information  and  belief,  I  believe  to  be  tri^e. 

ROBERT  V  FLEMING 

Subscribed  and  sworn  to  before  me  this  1st  dav  of  June, 
1932. 

marie  McDonald, 

(Seal)  Notary  Public,  D.  C. 

38  Intervening  Petition  of  Mary  Masengill 

Filed  September  30  1932 


* 


* 


|*n  of  the 
'olumbia, 


corpora- 

Vdumbia. 


land  and 
umbered 


Permission  having  heretofore  been  granted  by  (the  Court 
to  Mary  Masengill  for  the  filing  of  an  intervening  petition 
herein,  said  Intervening  Petition  of  Mary  Masengill  re¬ 
spectfully  shows  to  the  Court  as  follows: 

1.  The  intervener,  Mary  Masengill,  is  a  citizc 
United  States  and  a  resident  of  the  District  of  ( 
and  intervenes  herein  in  her  own  right. 

2.  The  defendant,  the  Riggs  National  Bank,  is  a 
tion  existing  and  doing  business  in  the  District  of  ( 

3.  That  heretofore,  to  wit,  on  August  1,  1928,  Harry 
Wardman  and  Thomas  P.  Bones  were  the  owners  in  fee 
simple  as  joint  tenants  of  the  following  described 
premises  in  the  District  of  Columbia,  to  wit: 

“Lots  numbered  14,  15  and  16  and  part  of  lot  i 
17  in  Corcoran  and  others  sub-division  of  lots  in  Square 
numbered  219  as  per  plat  recorded  in  the  Office  of  the  Sur¬ 
veyor  for  the  District  of  Columbia  in  Liber  B  folio  38; 
also,  part  of  original  Lot  No.  3  in  said  Square  219,  said  iot 
and  part  of  lots  being  contained  within  the  following  metes 
and  bounds:  Beginning  for  the  same  at  the  southeast  cor¬ 
ner  of  said  square  at  the  intersection  of  the  west  line  of 
Fifteenth  Street  with  the  north  line  of  H  Street,  Northwest, 
running  thence  west  along  said  line  of  II  Street  <|)ne  hun¬ 
dred  and  thirty-six  feet  to  a  point  distant  twenty-eight  feet 
east  of  the  southwest  corner  of  said  original  Lot  3,  thence 
north  fifty-eight  feet  in  a  northeasterly  direction  to  a  point 
nine  feet  six  inches  west  from  the  northeast  corner  of  orig¬ 
inal  lot  3,  thence  east  to  the  northeast  corner  of  said  origi- 
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nal  lot  3,  thence  south  six  feet  on  the  line  of  an  alley,  thence 
east  along  the  south  line  of  said  allev  one  hundred  and  eight 
feet  to  the  west  line  of  Fifteenth  Street,  thence  south  from 
said  line  of  Fifteenth  Street  one  hundred  and  twenty-five 
feet  to  the  north  line  of  H  Street,” 

the  said  property  being  improved  by,  and  otherwise  known 
as  “the  Shoreham  Building”,  situated  at  Fifteenth,  and  H 
Streets,  X.  W. 

4.  That  on  said  date,  to  wit,  August  1,  11)28.  the 
39  said  Wardman  and  Bones  as  owners  of  the  afore¬ 
said  land  and  premises,  executed  and  delivered  a  cer¬ 
tain  Deed  of  Trust  thereon  to  Luther  A.  Swartzell  and  Hd- 
mund  D.  Rheom,  as  trustees,  which  said  deed  of  trust  was 
on,  to  wit,  August  15,  1928,  duly  recorded  in  the  land  rec¬ 
ords  of  the  Office  of  the  Recorder  of  Deeds  of  the  District 
of  Columbia  in  Liber  (>194  at  folio  347,  et  seq.,  whereby  the 
said  described  properly  was  conveyed  to  said  trustees  to 
secure  a  certain  indebtedness  of  Two  million,  two  hundred 
and  fifty  thousand  dollars  ($2,250,000.00)  represented  by 
two  thousand  seven  hundred  and  ninety  (2790)  separate 
notes,  all  dated  August  1,  1928,  payable  five  (5)  years  after 
date,  bearing  interest  at  the  rate  of  six  per  cent  (G'  .;  )  per 
annum  until  paid, -said  interest  payable  semi-annually  with 
a  privilege  reserved,  however,  of  paying  any  or  all  of  said 
notes  before  maturity  upon  payment  of  principal  and  in¬ 
terest  thereon  to  date  of  payment  and  two  months  interest 
in  advance,  the  said  notes  being  in  amounts  of  from  One 
hundred  dollars  ($100.00)  each  to  Five  thousand  dollars 
($5000.00)  each. 

5.  All  of  said  notes  were  payable  to  the  order  of  John 
H.  Holmead  and  bv  endorsement  bv  the  said  Holmead  were 
made  payable  to  the  respective  noteholders  without  re¬ 
course  to  the  said  Holmead.  That  the  said  John  H.  Hol¬ 
mead  was  an  officer  and  employee  of  Swartzell,  Rlicem  and 
Hensev  Company,  a  corporation,  doing  business  in  the  City 
of  Washington,  District  of  Columbia,  and  took  said  notes 
on  behalf  of  the  said  company. 

6.  That  subsequent  to  August  1,  1928,  to  wit,  the  said 
Wardman  and  Bones  defaulted  under  the  terms  of  deed  of 
trust  of  said  date,  and  on  the  5th  day  of  October,  1929  the 
said  Wardman  and  Bones  conveyed  the  aforesaid  real  es¬ 
tate,  by  deed  dated  October  5,  1929,  to  Fred  H.  Van  Vran- 
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ken  and  Edward  L.  Wissman,  employees  of  the  said  Swart - 
zell,  Rheem  &  Hensey  Company,  who  took  title  to 

40  said  property  and  held  the  same  for  the  benefit  of 
said  company,  the  said  deed  being  recorded  in  Liber 

numbered  6379  at  folio  456  of  the  Land  Records  of  the  Dis¬ 
trict  of  Columbia. 

7.  That  on  or  about  March  7,  1930,  the  said  Swartzell, 

Rheem  &  Hensey  Company  entered  into  an  agreement  with 

one  Patrick  J.  Hurley  for  the  exchange  of  the  Shoreham 

Building  for  certain  property  known  as  the  Hurley -'Wright 

Building  located  at  1 81  h  Street  at  Pennsylvania  Avenue, 

X.  W.  in  the  City  of  Washington,  District  of  Columbia,  and 

thereafter  the  said  Pal  rick  J.  Hurlev  conveved  his  interest 

•  • 

in  said  agreement  to  the  Shoreham  Investment  Company, 

a  corporation  of  which  the  said  Patrick  J.  Hurlev  was  a 

stockholder,  and  ihe  said  Shoreham  Building  was  thereafter 

conveved  bv  deed  bv  the  said  Van  Vranken  and  Wissman 
•  •  • 

to  the  said  Shoreham  Investment  Company,  in  accordance 
with  said  agreement. 

8.  That  prior  to  July  16,  193°,  this  intervener  purchased 
one  certain  of  the  said  Wardnian  and  Bones  notes  and  prior 
to  said  date  was  the  owner  and  holder  of  same,  ihe  said 
note  purchased  by  this  intervener  being  of  the  following 
number  and  amount : 

Number  1502  of  2790  for  $1,000.00 

9.  That  said  deed  of  trust  of  August  1,  1928  contained 
the  usual  and  customary  provisions  that  the  said  trustees 
therein  named  should  hold  said  property  therein  conveyed 
as  aforesaid  in  trust  for  the  holders  of  the  said  described 
notes  until  the  amounts  represented  thereby  were  fully 
paid,  and  upon  such  full  payment  of  principal  and  interest 
of  said  notes  to  reconvey  the  said  property  1o  the  grantors 
therein  or  their  assigns;  that  upon  default  in  the  payment 
of  said  notes  or  any  interest  thereon  when  due.  said  trus¬ 
tees  should  sell  the  said  conveyed  property  at  public  auc¬ 
tion  to  satisfy  the  indebtedness  represented  by  the  said 

notes. 

41  10.  That  on,  to  wit,  July  16,  1930,  all  of  the  notes 


under  said  deed  of  trust  including  this  intervener’s 


were  outstanding  and  unpaid  and  remained  uncandeled  in 
the  hands  of  their  respective  holders. 
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11.  That  in  order  to  effect  the  exchange  of  said  proper¬ 
ties,  in  accordance  with  the  terms  of  said  agreement  of  ex¬ 
change,  it  was  necessarv  that  said  deed  of  trust  of  August 
1,  1928,  he  released  and  discharged  and  that  the  amounts 
of  the  said  notes  secured  by  the  said  deed  of  trust  together 
with  interest  be  paid  in  full  to  the  holders  of  said  notes. 

12.  That  on  July  16,  1930  a  special  bank  account  was 
opened  with  the1  defendant  by  the  trustees  under  the  above 
described  deed  of  trust  of  August  1,  1928.  the  said  special 
account  being  opened  for  the  sole  purpose  of  receiving  de¬ 
posits  for  the  benefit  of  the  holders  of  notes  described  in 
said  Trust,  including  this  intervener. 

13.  That  said  special  account  was  designated  on  the  books 
and  records  of  the  defendant  as  follows : 

“Swartzell,  Rheem  and  Ilcnsev  Company  and  Luther  A. 
Swartzell  and  Edmund  I).  Rheem,  Trs.  under  Deed  of  Trust 
dated  8-1-28,  and  recorded  in  Liber  6194,  folio  347  of  1).  C. 
land  records  for  A/C  of  holders  of  notes  described  in  said 
trust,’  ’ 

and  was  known  to  the  defendant  and  others  herein  referred 
to,  as  having  been  opened  for  the  sole  purpose  as  hereto¬ 
fore'  mentioned. 

14.  That  on  July  16,  1930  there  was  deposited  in  said  spe¬ 
cial  bank  account  by  said  trustees  for  the  purpose  afore¬ 
said,  a  total  anlount  of  $2,341,645.80,  representing  the  total 
amount  of  the  (principal,  interest  and  advance  interest  of 
said  notes. 

15.  That  the  said  amount  of  $2,341,645.80  was  made  up 
of  two  deposits  as  follows: 

The  first  deposit  was  in  the  sum  of  $635,000.00  repre¬ 
sented  bv  two  cashiers’  checks  drawn  bv  the  defen- 
»  • 

42  dant's  cashier,  on  the  defendant  bank,  dated  July  16, 
1930,  one  in  the  sum  of  $380,(100.00  payable  to  the 
order  of  Swartzell,  Rheem  &  Ilensey  Company  and  the 
other  in  the  sum  of  $255,000.00  payable  to  the  order  of 
Luther  A.  Swartzell  and  Edmund  D.  Rheem,  Trustees, 
which  sum  of  $635,000.00  was  borrowed  from  the  defendant 
in  order  to  make  up  a  balance  of  a  total  amount  necessary 
to  make  full  payment  to  the  noteholders  under  said  deed  of 
trust,  of  August  1,  1928,  and  the  defendant  well  knew  at  the 
time  said  loan  was  obtained  that  the  said  sum  of  $635,000.00 
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was  required  in  connection  with  the  exchange  of  s^iid  prop¬ 
erties  and  for  the  purpose  as  aforesaid. 

The  second  deposit  was  in  the  sum  of  $1,706,645.80  rep¬ 
resented  by  two  checks,  one  in  the  sum  of  $1,556,685.80  from 
the  New  York  Title  and  Mortgage  Company  and  the  other 
a  check  of  $150,000.00  from  the  Shoreham  Investment  Com¬ 
pany,  botli  checks  having  been  issued  and  deposited  for  the 
benefit  of  the  holders  of  the  notes  described  in  said  Trust 
and  for  the  purpose  of  clearing  said  trust,  as  aforesaid. 

16.  That  the  Metropolitan  Life  Insurance  Company,  a 
corporation  had  agreed  to  make  a  new  loan  of  $1,600,000.00 
to  the  said  Shoreham  Investment  Company  on  said  Shore- 
ham  Building,  upon  the  release  of  said  deed  of  trust  of  Au¬ 
gust  1,  1928. 

17.  That  the  New  York  Title  and  Mortgage  Company,  a 
corporation  and  the  District,  Lawyers  and  Washington 
Title  Insurance  Companies  acted  as  agents  for  the  said 
Metropolitan  Life  Insurance  Company  and  the  sah(  Shore¬ 
ham  Investment  Company  for  the  purpose  of  clearing  title 
to  said  Shoreham  Building  and  securing  good  title  to  said 
premises. 

18.  That  on  July  16,  1930,  when  said  amount  of  $2,341,- 
645.80  had  been  deposited  in  said  special  bank  account,  as 
aforesaid,  the  defendant  addressed  a  letter  to  the  New  York 

Title  and  Mortgage  Company  reading-  as  follows- 
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OF 

WASHINGTON,  D.  C. 


Julv  11 


6,  1930 


AMN  :MVS 

New  York  Title  and  Mortgage  Company 
Washington  Branch,  1425  Eye  Street,  N.  W. 

Washington,  D.  C. 

Dear  Sirs: 

This  is  to  advise  that  there  is  on  deposit  to  the  credit  of 
Swartzell,  Kheem  &  Hensey  Co.,  and  Luther  A.  Swartzell 
and  Edmund  I).  Rlieem,  Trustees  under  Deed  of  Trust 
dated  August  1,  1928,  and  recorded  in  Liber  6194,  folio  347 
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of  D.  C.  Land  Records,  for  account  of  holders  of  notes  de¬ 
scribed  in  said  trust  in  the  sum  of  $2,334,750. 

Verv  trulv  vours, 

•  *  •>  * 

A.  M.  NEVIUS, 
Vice-President.” 

The  said  letter  was  written  by  the  defendant  for  the  pur¬ 
pose  of  causing  said  Title  Company  to  accept  the  release  of 
the  deed  of  trust  of  August  1,  1028  and  to  cause  said  Trust 
of  August  1,  1928  to  be  released  of  record. 

19.  Thereupon,  to  wit,  on  July  17,  1930,  the  Title  Com¬ 
pany  acting  upon  the  representation  of  the  defendant  as 
to  the  sufficiency  of  said  trust  fund  on  deposit  with  the 
defendant  created  for  the  benefit  of  the  noteholders,  as 
aforesaid,  accepted  said  release  of  said  Trust  and  caused 
a  release  of  said  deed  of  trust  of  August  1,  1928  to  be 
placed  of  record  on  the  Land  Records  of  the  District  of 
Columbia  (Liber  6467,  folio  201). 

20.  That  on  July  17,  1930,  the  defendant  permitted  the 
withdrawal  of  the  entire  amount  of  said  trust  fund  from 
the  trust  account,  as  aforesaid,  and  placed  the  entire 
amount  thereof  to  the  credit  of  the  individual  account  of 
Swartzell,  Rlieem  &  Henscy  Company  with  the  defendant, 
well  knowing  that  said  transfer  of  said  trust  fund  to  the 
individual  account  of  Swartzell,  Rheem  <$c  Hensev  Com- 
pany,  was  in  violation  of'the  terms  of  said  Trust  of  August 

1,  1928,  and  the  purposes  for  which  said  fund  was 
44  deposited  in  said  Trust  account,  and  in  violation  and 
in  fraud  of  the  rights  of  noteholders  for  whose  bene¬ 
fit  said  trust  fund  had  been  created. 

21.  That  said  withdrawal  of  said  trust  fund  from  the 
trust  account  with  the  defendant,  was  made  by  check  dated 
July  16,  1930.  drawn  on  said  trust  fund  and  which  check 
was  accepted  by  the  defendant  and  placed  to  the  individual 
account  of  Swartzell,  Rheem  &  Hensev  Company  with  the 
defendant,  and  which  check  was  in  words  and  figures  as 
follows : 

“Washington,  D.  C.  Julv  16,  1930  Xo . 

THE  RIGGS  NATIONAL  BANK 

Pav  to  the  order  of  Swartzell,  Rheem  &  Hensev  Co. 

$2, 341, ’645.80 
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id  check 
lie  date 


Two  million  three  hundred  forty  one  thousand,  six  hundred 

forty-five  and  80/100  . DOLLARS 

SWARTZELL,  RHEEM  &  HENSEV  CO. 

By  E.  D.  Rheem,  V.  P. 

Luther  A.  Swartzell 
Trustee 

Edmund  D.  Rheem 
Trustee 

under  deed  of  trust  dated  August  1,  1928  and  recorded  in 
Liber  6194,  folio  341  of  D.  C.  Land  Records,  for 'account 
of  holders  of  notes  described  in  said  Trust.” 

The  plaintiff  believes  and  therefore  avers  that  sa 
was  presented  to  the  defendant  on  July  16,  1930, 
on  which  it  was  drawn,  and  being*  the  same  date  on  which 
said  fund  of  $2,341,645.80  was  deposited  in  said  trust  ac¬ 
count,  as  aforesaid,  and  the  same  day  on  which  tht  defen¬ 
dant  notified  the  Title  Company  as  to  the  fact  of  said  de¬ 
posit,  for  the  purpose  aforesaid. 

22.  That  of  said  trust  fund  withdrawn  from  the 
account  and  deposited  in  the  individual  account  of 
zell,  Rheem  &  Hensev  Company,  as  aforesaid,  the 
dant  on  July  17,  1930,  received  itself  a  total  amount  of 
$819,296.34  on  account  of  indebtedness  to  it  of  Swartzell, 
Rheem  &  Hensev  Company,  which  said  indebtedness  had 
nothing*  whatsoever  to  do  with  the  accounts  payable  to  the 
noteholders  under  said  Trust  of  August  1,  1928,  or  for  the 
amounts  due  under  said  Trust,  as  the  defendant  well  knew. 

23.  That  said  total  sum  of  $819,296.34  of  said 
45  Trust  fund  accepted  by  the  defendant  in  payment 
of  personal  indebtedness  due  the  defendant,  as  afore¬ 
said,  consisted  of  the  acceptance  or  appropriation  by  the 
defendant  of  the  sum  of  $184,190.51  on  account  of  over¬ 
draft  of  said  amount  on  the  individual  account  of  Swartzell, 
Rheem  &  Hensev  Company  at  the  close  of  the  business  day 
of  July  16,  1930,  and  the  acceptance  by  and  payment  to 
the  defendant  on  Julv  17,  1930  of  a  check  dated  Julv  17, 
1930  drawn  on  the  individual  account  of  Swartzell,  Rheem 
&  Hensev  Company,  with  the  defendant  payable  Ito  the 
order  of  defendant,  in  the  sum  of  $635,105.83,  in  payment 
of  said  loan  of  $635,000.00,  obtained  from  the  defendant 
on  the  previous  day  of  July  16,  1930,  as  aforesaid,  to] 
with  one  dav’s  interest. 


special 
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24.  That  on  July  16,  1930,  prior  to  the  transfer  of  the 
entire  trust  fund  to  the  individual  account  of  Swartzell, 
Rlieem  &  Hensey  Company  as  aforesaid,  the  said  individual 
account  of  Swartzell,  Rlieem  &  Hensey  Company  with  the 
defendant  showed  a  balance  of  but  $86,907.50,  and  notwith¬ 
standing  that  the  defendant  well  knew  that  the  balance  of 
said  individual  account  amounted  to  but  $86,907.50,  the  de¬ 
fendant  accepted  and  honored  a  check  in  the  amount  of 
$262,947.49  dfawn  on  said  individual  account  of  Swartzell, 
Rlieem  &  Hensey  Company  with  the  defendant,  in  settle¬ 
ment  of  a  note  dated  January  10,  1930  of  Swartzell,  Rheem 
&  Hensey  Company  to  Southern  Dairies,  Inc.,  of  $255,- 
000.00  plus  interest  to  July  16,  1930, — the  said  note  at  the 
time  of  said  payment  being  held  by  the  defendant,  and  as 
a  result  of  the  acceptance  and  honoring  of  said  check  by 
the  defendant,  as  aforesaid,  the  defendant  knowingly  per¬ 
mitted  said  individual  account  of  Swartzell,  Rheem  &  lien- 
sey  Company  with  the  defendant,  to  be  overdrawn  to  the 
extent  of  $17$, 045.49  and  by  accepting  and  honoring  sub¬ 
sequent  checks  on  the  same  day,  drawn  on  said  individual 
account  of  Swartzell,  Rheem  Hensey  Company,  with  the 

defendant,  the  defendant  permitted  the  total  amount 
46  of  the  overdraft  on  said  account  to  reach  the  sum 

of  $184,190.51. 

25.  That  none  of  the  said  sum  of  Two  million,  three 
hundred  fortv-one  thousand,  six  hundred  and  fortv-five 
dollars  and  eighty  cents  ($2,341,645.80)  was  used  to  pay 
the  said  noteholders  with  the  exception  of  the  sum  of  One 
hundred  forty-three  thousand,  four  hundred  dollars  ($143,- 
400.00),  and  that  by  reason  of  the  said  misuse  of  said  trust 
fund  and  the  diversion  of  said  trust  fund  to  the  individual 


account  of  Swartzell,  Rheem  &  Hensey  Company,  with  the 
defendant,  as  aforesaid,  and  by  reason  of  the  defendant’s 
action  therein,  in  permitting  the  transfer  of  said  trust 
fund  to  said  individual  account  of  Swartzell,  Rheem  &  Hen¬ 
sey  Company  |with  the  defendant,  and  in  taking  a  large 
part  thereof  in  payment  of  indebtedness  due  the  defendant 
by  Swartzell,  Rheem  &  Hensey  Company  that  had  no  con¬ 
nection  with  the  payment  of  the  notes  secured  by  said  deed 
of  trust  of  August  1.  1928,  and  by  reason  of  the  action  of 
the  defendant  j  in  notifying  the  Title  Company  that  the 
amount  of  said  trust  fund  had  been  deposited  for  the  benefit 
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of  the  noteholders  under  said  trust,  and  thereby]  causing 
the  release  of  said  deed  of  trust  of  August  1,  1928, — the 
said  noteholders  lost  the  amount  of  their  respective  notes, 
and  the  security  therefor,  and  that  the  intervener’s  notes 
as  well  as  a  large  number  of  other  notes  remain  unpaid, 
and  the  holders  thereof  will  be  unable  to  secure  payment 
on  said  notes  unless  said  trust  fund  be  reestabli 
restored. 

WHEREFORE,  your  intervener  joins  in  the  specific 
prayers  as  are  set  forth  in  the  Amended  Bill  of  Complaint, 
and  prays: 

(1)  That  this  Honorable  Court  by  appropriate  carder  re¬ 
quire  the  defendant  to  reestablish  and  restore  said  trust 
fund  together  with  interest,  for  the  benefit  of  the  inter¬ 
vener  and  all  other  noteholders  whose  notes  remain  unpaid. 

(2)  That  a  trustee  or  trustees  be  appointed  by 
47  this  Court  to  receive  and  hold  said  fund  for  f  ie  bene¬ 
fit  of  noteholders  and  to  distribute  said  fund  to  the 
noteholders  whose  notes  are  still  unpaid. 

(3)  That  the  intervener  may  have  such  other  and  further 
relief  as  the  nature  of  the  case  may  require  and  to  the 
Court  may  seem  meet  and  proper. 

MARY  MASENGILL, 

PI  a  in  t  i  ff  Intervener . 

FRED  B.  RHODES, 

MARCUS  BORCHARDT, 

Attorneys  for  Plaintiff  Intervener. 

District  of  Columbia ,  ss: 

Mary  Masengill,  being  first  duly  sworn,  on  oath  (jleposes 
and  says  that  she  is  the  intervener  in  the  above-entitled 
cause;  that  she  has  read  the  foregoing  Intervening  Peti¬ 
tion,  by  her  subscribed  and  knows  the  contents  thereof; 
that  the  facts  stated  therein  she  verily  believes  to  Ije  true. 

MARY  MASENGILL— 

Subscribed  and  sworn  to  before  me  this  16th  (lay  of 
September,  1932. 

EVELYN  E.  McINTYRE 
(Seal)  Notary  Public ,  D.  C. 


shed  and 
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Intervening  Petition  of  Mae  E.  Crutcher 
Filed  October  6,  1932 


* 


Permission  having-  heretofore  been  granted  by  the  Court 
to  Mae  E.  Crutcher  for  the  tiling  of  an  intervening  petition 
herein,  said  Intervening  Petition  of  Mae  E.  Crutcher  re¬ 
spectfully  shows  to  the  Court  as  follows: 

1.  The  intervener,  Mae  E.  Crutcher,  is  a  citizen  of 
48  the  United  States  and  a  resident  of  the  District  of 
Coluihbia,  and  intervenes  herein  in  her  own  right. 

2.  The  defendant,  the  Biggs  National  Bank,  is  a  corpora¬ 
tion  existing  and  doing  business  in  the  District  of  Columbia. 

3.  That  heretofore,  to  wit,  on  August  1,  1928,  Harry 
Wardman  and  Thomas  P.  Bones  were  the  owners  in  fee 
simple  as  joint  tenants  of  the  following  described  land  and 
premises  in  the  District  of  Columbia,  to  wit: 

“Lots  numbered  14,  15  and  16  and  part  of  lot  numbered 
17  in  Corcoran  and  others  sub-division  of  lots  in  Square 
numbered  219  as  per  plat  recorded  in  the  Office  of  the  Sur¬ 
veyor  for  the  District  of  Columbia  in  Liber  B  folio  38;  also, 
part  of  original  Lot  No.  3  in  said  square  219,  said  lot  and 
part  of  lots  being  contained  within  the  following  metes  and 
bounds:  Beginning  for  the  same  at  the  southeast  corner  of 
said  square  at  the  intersection  of  the  west  line  of  Fifteenth 
Street  with  the  north  line  of  II  Street,  Northwest,  running 
thence  west  along  said  line  of  H  Street  one  hundred  and 
thirty-six  feet  to  a  point  distant  twenty-eight  feet  east  of 
the  southwest  corner  of  said  original  Lot  3,  thence  north 
fifty-eight  feet  in  a  northeasterly  direction  to  a  point  nine 
feet  six  inches  west  from  the  northeast  corner  of  original 
lot  3,  thence  east  to  the  northeast  corner  of  said  original 
lot  3,  thence  south  six  feet  on  the  line  of  an  alley,  thence 
east  along  t he  south  line  of  said  alley  one  hundred  and 
eight  feet  to  the  west  line  of  Fifteenth  Street,  thence  south 
from  said  line  of  Fifteenth  Street  one  hundred  and  twenty- 
five  feet  to  the  north  line  of  H  Street/’  the  said  property 
being  improved  by,  and  otherwise  known  as  “the  Shoreham 
Building”,  situated  at  Fifteenth  and  H  Streets,  N.  W. 

4.  That  on  said  date,  to  wit,  August  1, 1928,  the  said  AVard- 
man  and  Bones  as  owners  of  the  aforesaid  land  and  prem¬ 
ises,  executed  and  delivered  a  certain  Deed  of  Trust  thereon 
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to  Luther  A.  Swartzell  and  Edmund  D.  Rheem,  as1  trustees, 
which  said  deed  of  trust  was  on,  to  wit,  August  15,  1928, 
duly  recorded  in  the  land  records  of  the  Office  of  the  Re¬ 
corder  of  Deeds  of  the  District  of  Columbia  in  L'.ber  6194 
at  folio  347,  et  sett.,  whereby  the  said  described  property 
was  conveyed  to  said  trustees  to  secure  a  certain  indebted¬ 
ness  of  Two  million,  two  hundred  and  fifty  thousand 
49  dollars  ($2,250,000.00)  represented  by  two  thousand 
seven  hundred  and  ninety  (2790)  separate  }iotes,  all 
dated  August  1,  1928,  payable  five  (5)  years  after  date, 
bearing  interest  at  the  rate  of  six  per  cent  (6%)  pbr  annum 
until  paid,  said  interest  payable  semi-annually  with  a  privi¬ 
lege  reserved,  however,  of  paying  any  or  all  of  said  notes 
before  maturity  upon  payment  of  principal  and  interest 
thereon  to  date  of  payment  and  two  months  interest  in 
advance,  the  said  notes  being  in  amounts  of  from  One  hun¬ 
dred  dollars  ($100.00)  each  to  Five  thousand  dollars 
($5000.00)  each. 

5.  All  of  said  notes  were  payable  to  the  order  of  John  H. 

Holmead  and  bv  endorsement  bv  the  said  Holmead  were 

*  * 

made  payable  to  the  respective  noteholders  without  re¬ 
course  to  the  said  Holmead.  That  the  said  JolinjH.  Hol¬ 
mead  was  an  officer  and  employee  of  Swartzell,  Rli^em  and 
Hensey  Company,  a  corporation,  doing  business  in  [the  City 
of  Washington,  District  of  Columbia,  and  took  sajid  notes 
on  behalf  of  the  said  company. 

6.  That  subsequent  to  August  1,  1928,  to  wit,  the  said 
Wardman  and  Bones  defaulted  under  the  terms  of 
trust  of  said  date,  and  on  the  5th  day  of  October, 


deed  of 
1929  the 

said  Wardman  and  Bones  conveyed  the  aforesaid  real 
estate,  by  deed  dated  October  5,  1929,  to  Fred  H.  Van 
Vranken  and  Edward  L.  Wissman,  employees  of  the  said 
Swartzell,  Rheem  &  Hensey  Company,  who  took  title  to 
said  property  and  held  the  same  for  the  benefit  of  said 
company,  the  said  deed  being  recorded  in  Liber  numbered 
6379  at  folio  456  of  the  Land  Records  of  the  District  of 
Columbia. 

7.  That  on  or  about  March  7,  1930,  the  said  Swartzell, 
Rheem  &  Hensey  Company  entered  into  an  agreement  with 
one  Patrick  J.  Hurley  for  the  exchange  of  the  Shoreham 
Building  for  certain  property  known  as  the  Hurley- Wright 
Building  located  at  18th  Street  at  Pennsylvania  Avenue, 
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X.  W.  in  the  City  of  Washington,  District  of  Colum- 
50  bia,  and  thereafter  the  said  Patrick  J.  Hurlev  con- 
veved  his  interest  in  said  agreement  to  the  Slioreham 
Investment  Company,  a  corporation  of  which  the  said 
Patrick  J.  Hurley  was  a  stockholder,  and  the  said  Shore- 
ham  Building  was  thereafter  conveved  bv  deed  bv  the  said 
Van  Yranken  and  Wissman  to  the  said  Slioreham  Invest¬ 
ment  Company,  in  accordance  with  said  agreement. 

8.  That  prior  to  July  lb,  1930,  this  intervener  purchased 
certain  of  the  said  Wardman  and  Bones  notes  and  prior  to 
said  date  was  the  owner  and  holder  of  same,  the  said  notes 
purchased  by  this  intervener  being  of  the  following  num¬ 
bers  and  amounts : 

Number  1970  of  2790  for  $500.00 
Number  1971  of  2790  for  $500.00 

9.  That  said  deed  of  trust  of  August  1,  1928  contained 
the  usual  and  customary  provisions  that  the  said  trustees 
therein  named  should  hold  said  property  therein  conveyed 
as  aforesaid  in  trust  for  the  holders  of  the  said  described 
notes  until  the  amounts  represented  thereby  were  fully 
paid,  and  upon  such  full  payment  of  principal  and  interest 
of  said  notes  to  reconvey  the  said  property  to  the  grantors 
therein  or  their  assigns;  that  upon  default  in  the  payment 
of  said  notes  or  any  interest  thereon  when  due,  said  trus¬ 
tees  should  sell  the  said  conveyed  property  at  public  auc¬ 
tion  to  satisfy  the  indebtedness  represented  by  the  said 
notes. 

10.  That  on,  to  wit,  Julv  16,  1930,  all  of  the  notes  under 
said  deed  of  trust  including  this  intervener's  were  out¬ 
standing  and  unpaid  and  remained  uncanceled  in  the  hands 
of  their  respective  holders. 

11.  That  in  order  to  effect  the  exchange  of  said  proper¬ 
ties,  in  accordance  with  the  terms  of  said  agreement  of 
exchange,  it  was  necessarv  that  said  deed  of  trust  of  Au¬ 


gust  1,  1928.  be  released  and  discharged  and  that  the 
51  amounts  of  the  said  notes  secured  bv  the  said  deed 
of  trust  together  with  interest  be  paid  in  full  to  the 
holders  of  said  notes. 

12.  That  on  iJuly  16,  1930  a  special  bank  account  was 
opened  with  the  defendant  by  the  trustees  under  the  above 
described  deed  of  trust  of  August  1,  1928,  the  said  special 
account  being  opened  for  the  sole  purpose  of  receiving  de- 
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posits  for  the  benefit  of  the  holders  of  notes  described  in. 
said  Trust  including  this  intervener. 

13.  That  said  special  account  was  designated  on  the 
books  and  records  of  the  defendant  as  follows: 

“Swartzell,  Rheem  and  Hensey  Company  and  Luther  A. 
Swartzell  and  Edmund  I).  Rheem,  Trs.  under  Deed  of 
Trust  dated  8-1-28,  and  recorded  in  Liber  6194,  folio  347 
of  D.  C.  land  records  for  A/C  of  holders  of  notes  described 
in  said  trust,’ 7 

and  was  known  to  the  defendant  and  others  herein  referred 
to,  as  having  been  opened  for  the  sole  purpose  as  heretofore 
mentioned. 

14.  That  on  July  16,  1930  there  was  deposited  in  said 
special  bank  account  by  said  trustees  for  the  purpose  afore¬ 
said,  a  total  amount  of  $2,341,645.80,  representing  the  total 
amount  of  the  principal,  interest  and  advance  interest  of 
said  notes. 

15.  That  the  said  amount  of  $2,341,645.80  was  made  up 
of  two  deposits  as  follows: 

The  first  deposit  was  in  the  sum  of  $635,000.00  repre¬ 
sented  bv  two  cashiers’  checks  drawn  bv  the  defendant’s 
•  * 

cashier,  on  the  defendant  bank,  dated  July  16,  1930,  one  in 
the  sum  of  $380,000.00  payable  to  the  order  of  Swartzell, 
Rheem  &  Hensey  Company  and  the  other  in  the  sum  of 
$255,000.00  payable  to  the  order  of  Luther  A.  Swartzell 
and  Edmund  D.  Rheem,  Trustees,  which  sum  of  $635,000.00 
was  borrowed  from  the  defendant  in  order  to  m^ke  up  a 
balance  of  a  total  amount  necessary  to  make  full  payment 
to  the  noteholders  under  said  deed  of  trust,  of  August  1, 
1928,  and  the  defendant  well  knew  at  the  time  said  loan 
was  obtained  that  the  said  sum  of  $635,000.00  was 
52  required  in  connection  with  the  exchange  of  said 
properties  and  for  the  purpose  as  aforesaid. 

The  second  deposit  was  in  the  sum  of  $1,706,645.80  repre¬ 
sented  by  two  checks,  one  in  the  sum  of  $1,556,685.80  from 
the  New  York  Title  and  Mortgage  Company  and  the  other  a 
check  of  $150,000.00  from  the  Shoreham  investment  Corm 
pany,  both  checks  having  been  issued  and  deposited  for 
the  benefit  of  the  holders  of  the  notes  described  in  said 
Trust  and  for  the  purpose  of  clearing  said  trust,  as  afore¬ 
said. 
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16.  That  Hie  Metropolitan  Lite  Insurance  Company,  a 
corporation  had  agreed  to  make  a  new  loan  of  $1,600,000.00 
to  the  said  Shoreham  Investment  Company  on  said  Shore- 
ham  Building,  upon  the  release  of  said  deed  of  trust  of 
August  1,  1928. 

17.  That  the  New  York  Title  and  Mortgage  Company, 
a  corporation  and  the  District,  Lawyers  and  Washington 
Title  Insurance  Companies  acted  as  agents  for  the  said 
Metropolitan  Life  Insurance  Company  and  the  said  Shore- 
ham  Investment  Company  for  the  purpose  of  clearing  title 
to  said  Shoreham  Building  and  securing  good  title  to  said 
premises. 

18.  That  on  July  16,  1930,  when  said  amount  of  $2,341,- 
645.80  had  been  deposited  in  said  special  bank  account,  as 
aforesaid,  the  defendant  addressed  a  letter  to  the  Xew  York 
Title  and  Mortgage  Company  reading  as  follows: 


‘THE  RIGGS  XATIOXAL  B 

OF 

WASHINGTON,  I).  C. 


AMX  :MVS 


July  16,  1930 


Xew  York  Title  and  Mortgage  Company 
Washington  Branch,  1425  Eye  Street,  X.  AY. 
Washington,  D.  C. 


Dear  Sirs: 

This  is  to  advise  that  there  is  on  deposit  to  the  credit  of 
Swartzell,  Rheem  &  Hensey  Co.,  and  Luther  A.  Swartzell 
and  Edmund  I).  Rheem,  Trustees  under  Deed  of  Trust 
dated  August  1,  1928,  and  recorded  in  Liber  6194,  folio  347 
of  D.  C.  Land  Records,  for  account  of  holders  of 
53  notes  described  in  said  trust  in  the  sum  of  $2,334,- 
750. 

Verv  trulv  vours, 


A.  M.  XE VIC S, 
Vice-President.  ’  ’ 


The  said  letter  was  written  by  the  defendant  for  the  pur¬ 
pose  of  causing  said  Title  Company  to  accept  the  release  ot 
the  deed  of  trust  of  August  1,  192S  and  to  cause  said  Trust 
of  August  1,  1928  to  be  released  of  record. 
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19.  Thereupon,  to  wit,  on  July  17,  1930,  the  Title  Com¬ 
pany  acting  upon  the  representation  of  the  defendant  as 
to  the  sufficiency  of  said  trust  fund  on  deposit  with  the 
defendant  created  for  the  benefit  of  the  noteholders,  as 
aforesaid,  accepted  said  release  of  said  Trust  and  caused  a 
release  of  said  deed  of  trust  of  August  1,  1928  to  be  placed 
of  record  on  the  Land  Records  of  the  District  of  Columbia 
(Liber  6467,  folio  201). 

20.  That  on  July  17,  1930,  the  defendant  permitted  the 

withdrawal  of  the  entire  amount  of  said  trust  fund  from 

the  trust  account,  as  aforesaid,  and  placed  the  entire 

amount  thereof  to  the  credit  of  the  individual  account  of 

Swartzell,  Rheem  &  Hensey  Company  with  the  defendant, 

well  knowing  that  said  transfer  of  said  trust  fund  to  the 

individual  account  of  Swartzell,  Rheem  &  Hcnsev  Com- 

•  « 

pany,  was  in  violation  of  the  terms  of  said  Trust  of  August 
1,  1928,  and  the  purposes  for  which  said  fund  was  deposited 
in  said  Trust  account,  and  in  violation  and  in  fraud  of  the 
rights  of  noteholders  for  whose  benefit  said  trust  fund  had 
boon  created. 

21.  That  said  withdrawal  of  said  trust  fund  from  the 
trust  account  with  the  defendant,  was  made  by  check  dated 
July  16,  1930,  drawn  on  said  trust  fund  and  wjiich  check 
was  accepted  by  the  defendant  and  placed  to  the  individual 
account  of  Swartzell,  Rheem  &  Hensey  Company  with  the 
defendant,  and  which  check  was  in  words  and  figures  as 
follows : 

54  “Washington,  I).  C.  July  16,  1930  No . 

THE  RIGGS  NATIONAL  BANK 

Pav  to  the  order  of  Swartzell,  Rheem  &  Hensev  Co. 

$2,341,(545.80 

Two  million  three  hundred  forty  one  thousand,  si|x  hundred 

fortv-five  and  80/100  . DOLLARS 

SWARTZELL,  RHEEM  &  HENSEY  CO. 

Bv  E.  D.  Rheem,  V.  P. 

Luther  A.  Swartzell 
Trustee 

Edmund  D.  Rheem 
Trustee 

under  deed  of  trust  dated  August  1,  1928  and  recorded  in 
Liber  6194,  folio  341  of  D.  C.  Land  Records,  for  account 
of  holders  of  notes  described  in  said  Trust.” 
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The  plaintiff  believes  and  therefore  avers  that  said 
check  was  presented  to  the  defendant  on  July  16,  1930,  the 
date  on  which  it  was  drawn,  and  bein"  the  same  date  on 
which  said  fund  of  $2,341,645.80  was  deposited  in  said  trust 
account,  as  aforesaid,  and  the  same  dav  on  which  the  de- 
fendant  notified  the  Title  Company  as  to  the  fact  of  said 
deposit,  for  the  purpose  aforesaid. 

22.  That  of  said  trust  fund  withdrawn  from  the  special 
account  and  deposited  in  the  individual  account  of  Swart- 
zell,  Rheem  &  Hensey  Company,  as  aforesaid,  the  defen¬ 
dant  on  July  17,  1930,  received  itself  a  total  amount  of 
$819,296.34  on  account  of  indebtedness  to  it  of  Swartzell, 
Rheem  &  Hensey  Company,  which  said  indebtedness  had 
nothin"’  whatsoever  to  do  with  the  accounts  payable  to  the 
noteholders  under  said  trust  of  August  1,  1928,  or  for  the 
amounts  due  under  said  Trust,  as  the  defendant  well  knew. 

23.  That  said  total  sum  of  $819,296.34  of  said  Trust  fund 
accepted  by  the  defendant  in  payment  of  personal  indebted¬ 
ness  due  the  defendant,  as  aforesaid,  consisted  of  the  ac¬ 
ceptance  or  appropriation  by  the  defendant  of  the  sum  of 
$184,190.51  on  account  of  overdraft  of  said  amount  on  the 
individual  account  of  Swartzell,  Rheem  &  Hensey  Company 
at  the  close  of  the  business  day  of  July  16,  1930,  and  the 
acceptance  by  and  payment  to  the  defendant  on  July  17. 

1930  of  a  check  dated  July  17,  1930  drawn  on  the 
55  individual  account  of  Swartzell,  Rheem  k  Hensey 

Company,  with  the  defendant  payable  to  the  order 
of  defendant,  in  the  sum  of  $635,105.83,  in  payment  of  said 
loan  of  $635,000.00,  obtained  from  the  defendant  on  the  pre¬ 
vious  dav  of  Julv  16,  1930.  as  aforesaid,  together  with  one 
day’s  interest. 

24.  That  on  July  16,  1930,  prior  to  the  transfer  of  the 
entire  trust  fund  to  the  individual  account  of  Swartzell, 
Rheem  &  Hensey  Company  as  aforesaid,  the  said  individual 
account  of  Swartzell,  Rheem  &  Hensey  Company  with  the 
defendant  showed  a  balance  of  but  $86,907.50  and  notwith¬ 
standing  that  the  defendant  well  knew  that  the  balance  of 
said  individual  account  amounted  to  but  $86,907.50.  the 
defendant  accepted  and  honored  a  check  in  the  amount  of 
8262,947.49  drawn  on  said  individual  account  of  Swartzell, 
Rheem  &  Hensey  Company  with  the  defendant,  in  settle¬ 
ment  of  a  note  dated  January  10,  1930  of  Swartzell,  Rheem 
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individual 
with  the 
unt  of  the 


&  Hensey  Company  to  Southern  Dairies,  Inc.i  of  $255,- 
000.00  plus  interest  to  July  16,  1930, — the  said  note  at  the 
time  of  said  payment  being*  held  by  the  defendant,  and  as 
a  result  of  the  acceptance  and  honoring  of  said  check  by 
the  defendant,  as  aforesaid,  the  defendant  knowingly  per¬ 
mitted  said  individual  account  of  Swartzell,  Rheem  &  Hen¬ 
sey  Company  with  the  defendant,  to  be  overdrawn  to  the 
extent  of  $178,045.49  and  by  accepting  and  honoring  sub¬ 
sequent  checks  oh  the  same  day,  drawn  on  said 
account  of  Swartzell,  Rheem  &  Hensey  Company 
defendant,  the  defendant  permitted  the  total  amo 
overdraft  on  said  account  to  reach  the  sum  of  $|l 84,190.51. 

25.  That  none  of  the  said  sum  of  Two  million,  liree  hun¬ 
dred  fortv-one  thousand,  six  hundred  and  fortv-five  dollars 
and  eighty  cents  ($2,341,645.80)  was  used  to  pa;/  the  said 
noteholders  with  the  exception  of  the  sum  of  One  hundred 
forty-three  thousand,  four  hundred  dollars  ($143,- 
56  400.00),  and  that  by  reason  of  the  said  misuse  of 

said  trust  fund  and  the  diversion  of  said  tj rust  fund 
to  the  individual  account  of  Swartzell,  Rheem  &  Hensey 
Company  with  the  defendant,  as  aforesaid,  and  by  reason 
of  the  defendant’s  action  therein,  in  permitting  thp  transfer 
of  said  trust  fund  to  said  individual  account  of  (Swartzell, 
Rheem  &  Hensey  Company  with  the  defendant,  and  in 
taking  a  large  part  thereof  in  payment  of  indebtedness  due 


1  ho  defendant  bv  Swartzell,  Rheem  &  Hensex 
that  had  no  connection  with  payment  of  the  not^ 
by  said  deed  of  trust  of  August  1,  1928,  and  by 
the  action  of  the  defendant  in  notifying  the  Title 


Company 
s  secured 
treason  of 
Company 


that  the  amount  of  said  trust  fund  had  been  deposited  for 
the  benefit  of  the  noteholders  under  said  trust,  and  thereby 
causing  the  release  of  said  deed  of  trust  of  August  1,  1928, 
— the  said  noteholders  lost  the  amount  of  their  respective 
notes,  and  the  security  therefor,  and  that  the  intervener’s 
iiotes  as  well  as  a  large  number  of  other  notes  remain 
unpaid,  and  the  holders  thereof  will  be  unable  |to  secure 
payment  on  said  notes  unless  said  trust  fund  bcj  reestab¬ 
lished  and  restored. 

WHEREFORE,  your  intervener  joins  in  the  specific 
prayers  as  are  set  forth  in  the  Amended  Bill  of  Complaint, 
and  prays: 
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(1)  That  ^his  Honorable  Court  by  appropriate  order 
require  the  defendant  to  reestablish  and  restore  said  trust 
fund  together  with  interest,  for  the  benefit  of  the  inter¬ 
vener  and  all  other  noteholders  whose  notes  remain  unpaid. 

(2)  That  a, trustee  or  trustees  be  appointed  by  this  Court 
to  receive  and  hold  said  fund  for  the  benefit  of  noteholders 
and  to  distribute  said  fund  to  the  noteholders  whose  notes 
are  still  unpaid. 

(3)  That  the  intervener  may  have  such  other  and  further 
relief  as  the  nature  of  the  case  may  require  and  to 

57  the  Court  may  seem  meet  and  proper. 

MAE  E.  CRUTCHER 
Plaintiff  Intervener. 

FRED  B  RHODES 
MARCUS  BORCHARD, 

Attorneys  for  Plaintiff  Intervener. 

District  ok  Columbia,  *.*: 

Mae  E.  Crutcher,  being  first  duly  sworn,  on  oath  deposes 

and  savs  that  she  is  the  intervener  in  the  above-entitled 
* 

cause;  that  she  has  read  the  foregoing  Intervening  Peti¬ 
tion,  by  her  subscribed  and  knows  the  contents  thereof : 
that  the  facts  stated  therein  she  verily  believes  to  be  true. 

!  MAE  E.  CRUTCHER 

Subscribed  and  sworn  to  before  me  this  3rd  day  of  Oc¬ 
tober,  1932. 

EVELYN  E.  McINTYRE 
(Seal)  I  Notary  Public,  D.  C. 

Answer  of  Defendant  to  Infcrvenina  Petition  of 

Mary  M a  sen  gill 

Filed  October  11  1932 

#*#*’***’* 

The  Riggs  National  Bank,  of  Washington,  District  of 
Columbia,  a  corporation,  defendant  herein,  for  answer  to 
the  intervening  petition  filed  in  this  case,  by  leave  of  Court 
first  had  and  obtained,  respectfully  saving  the  points  of 
law  by  it  submitted  in  its  statement  in  opposition  to  inter¬ 
vener's  motion  for  leave  to  intervene  herein,  for  answer 
to  said  intervening  petition  respectfully  shows  to  the 
Court: 
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(1)  The  defendant  is  without  knowledge  of  the  facts  al¬ 
leged  in  Paragraph  (1)  of  said  intervening  petition; 

(2)  The  defendant  is  without  knowledge  of  the 
58  facts  alleged  in  Paragraph  (8)  of  said  intervening 
petition ; 

(3)  The  defendant  refers  to,  and,  by  reference,  hereby 
makes  its  answer  to  the  bill  of  complaint  tiled  in  the  above- 
entitled  cause  its  answer  to  the  intervening  petition  of 
Marv  Masengill. 

And  having  fully  answered  the  said  intervening  petition 
of  said  Mary  Masengill  defendant  prays  that  the  prayers 
thereof  be  denied  and  that  the  said  intervening  petition 
be  dismissed. 

THE  RIGGS  NATIONAL  BANK  OF 
WASHINGTON,  1).  0. 

Bv  Hillearv  G  Hoskinsbn 
•  • 

Vice  Pres . 


District  of  Columbia,  s* : 


lat  I  am 


1,  Hillearv  G.  Hoskinson,  do  solemnlv  swear  tl 

one  of  the  Vice  Presidents  of  The  Riggs  National  Bank; 

that  I  have  read  the  annexed  answer  of  the  said  The  Riggs 

National  Bank  bv  it  bv  me  subscribed;  that  the  statements 

%  • 

of  fact  therein  made  as  upon  personal  knowledge  are  true 
and  those  made  upon  information  and  belief  I  believe  to 
be  true. 

HILLEARY  G  HOSKINSON 

Subscribed  and  sworn  to  before  me  this  lltli  dav  of 
October,  1932. 

ANDREW  T.  DENT 

(Seal)  Notary  Public ,  D.  C. 

My  commission  expires  Aug.  15,  1933. 

59  Answer  of  Defendant  to  1  liter  renin  y  Petition 

of  Mac  Crutcher. 

Filed  October  11  1932 


* 


The  Riggs  National  Bank,  of  Washington,  Di 
Columbia,  a  corporation,  defendant  herein,  for  * 
the  intervening  petition  filed  in  this  case,  by  leave 


an 


strict  of 
swer  to 
bf  Court 
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first  had  and  obtained,  respectfully  saving  the  points  of  law 
by  it  submitted  in  its  statement  in  opposition  to  inter¬ 
vener’s  motion  for  leave  to  intervene  herein,  for  answer  to 
said  intervening  petition  respectfully  shows  to  the  Court : 

(1)  The  defendant  is  without  knowledge  of  the  facts 
alleged  in  Paragraph  (1)  of  said  intervening  petition; 

(2)  The  defendant  is  without  knowledge  of  the  facts 
alleged  in  Paragraph  (8)  of  said  intervening  petition: 

(3)  The  defendant  refers  to,  and.  by  reference,  hereby 
makes  its  answer  to  the  bill  of  complaint  filed  in  the  above- 
entitled  cause  its  answer  to  the  intervening  petition  of  Mae 
Crutcher. 

And  having  fully  answered  the  said  intervening  petition 
of  said  Mae  Crutcher  defendant  prays  that  the  prayers 
thereof  be  denied  and  that  the  said  intervening  petition 
be  dismissed. 

THE  RIGGS  NATIONAL  BANK  OF 

WASHINGTON,  D.  C. 

Bv  Hillearv  G.  Hoskinson, 

•>  % 

Vice  Pres. 

District  of  Columbia,  ss: 

I,  Hillearv  G.  Hoskinson,  do  solemnlv  swear  that  I  am 

one  of  the  Vice  Presidents  of  The  Riggs  National  Bank; 

that  I  have  read  the  annexed  answer  of  the  said  The  Riggs 

National  Think  bv  it  bv  me  subscribed;  that  the  statements 

%  % 

of  fact  therein  made  as  upon  personal  knowledge  are  true 
and  those  made  upon  information  and  belief  I  bebeve  to 
be  true. 

1  HILLEARV  G.  HOSKINSON 

60  Subscribed  and  sworn  to  before  me  this  11th  day 
of  October,  1932. 

ANDREW  T.  DENT, 

(Seal)  Notary  Public ,  D.  C. 

My  commission  expires  Aug.  15,  1933. 

Motion  of  Plaintiffs  Wchncrf  Kf  .11.,  in  Equity  Cause 

No.  54011 


Filed  November  11,  1932 

#**.■*##**= 

Now  come  the  plaintiffs,  by  their  attorneys,  and  move 
the  Court  to  advance  the  above  entitled  cause  for  hearing 
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ng  herein 
plaintiff*. 


at  the  same  time  and  together  with  the  cause  pendi 

and  known  as  Agnes  Lee  Colby,  administratrix,  x _ 7 

against  The  Riggs  National  Bank,  defendant,  Equity  No. 
52,793,  and  to  fix  a  time  for  the  hearing  of  said  causes  for 
the  reasons  that  said  causes  involve  the  same  subject  mat¬ 
ter  and  a  joint  trial  thereof  would  conserve  the  time  of  the 
Court  and  parties.  Counsel  for  the  plaintiffs  arej  now  en¬ 
gaged  in  an  endeavor  to  stipulate  with  counsel  fop  the  de¬ 
fendant  as  to  certain  facts,  which  stipulation,  if  entered 
into,  will  still  further  shorten  the  trial  of  said  cause  and  the 
expense  of  litigation. 

In  support  of  this  motion  the  affidavit  of  H.  Prescott 
Gatlev  is  filed  herewith. 

MINOR,  GATLEY  &  DRURY, 

Bv  II.  Prescott  Gatlev — 

•  «* 

At  to  rn  eys  fo  r  PI  a  in  f  iff. s\ 


* 


* 


A  ffulavit 


* 


District  of  Columbia,  nn; 

H.  Prescott  Gatley,  being  first  duly  sworn,  deposes  and 
says:  I  am  one  of  the  attorneys  for  62  original  plaintiffs 
and  for  5  intervener  plaintiffs  in  the  above  cause. 
61  Said  cause  arises  out  of  the  same  facts  as  those  in¬ 
volved  in  the  Colby  case  now  pending  on  the  Ready 
Calendar  of  this  court,  although  the  bill  in  this  case  pro¬ 
ceeds  upon  a  theory  different  from  that  presented  in  the 
Colbv  case.  It  would  be  to  the  best  interests  of  the  court 
and  litigants  that  the  cases  should  be  heard  at  the  same 
time  in  order  to  conserve  the  time  of  the  court,  litigants, 
and  counsel,  and  greatly  lessen  the  expense  of  the  litigation. 

If  it  should  be  necessary  to  prove  the  various  matters 
pertaining  to  the  ownership  of  the  promissory  notes  in¬ 
volved  in  the  matter  and  to  subject  the  numerous  parties 
to  the  litigation  to  cross  examination  with  respect  to  their 
course  of  dealing  with  Swartzell,  Rheem  &  Hensey  Com¬ 
pany,  such  examination  alone  will  probably  take  many 
days,  if  not  weeks.  In  order  to  obviate  this,  I  have  been 
conferring  with  Mr.  Frank  J.  Hogan,  who  represents  the 
defendant  in  both  cases,  with  a  view  to  stipulating  with 
him  as  to  the  ownership  of  the  promissory  notes  involved 
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in  these  proceedings  and  as  to  the  course  of  dealing  between 
the  parties  hereto  and  Swartzell,  Rheem  &  Hensey  Com¬ 
pany,  and  other  matters.  If  we  are  able  to  agree  upon  such 
a  stipulation,  as  1  believe  we  will,  many  days,  if  not  weeks, 
of  trial  will  be  saved  to  the  Court  and  parties.  Agreement 
upon  the  facts  and  the  preparation  of  such  a  stipulation 
will,  however,  require  some  time  and  labor  on  the  part  of 
counsel. 

In  my  opinion  it  will  be  to  the  best  interests  of  the  Court 
and  litigants  that  these  cases  should  be  heard  together  and 
that  a  time  for  trial  should  be  fixed  bv  the  court  at  a  date 
sufficiently  far  removed  to  enable  counsel  to  complete  their 
conferences  and  prepare  such  stipulation  as  they  are  able 
to  agree  upon. 

II.  PRESCOTT  GATLEY. 


Subscribed  and  sworn  to  before  me  this  10th  day  of  No¬ 
vember,  1932. 

XEEXAH  LAUB, 

(Seal)  Notary  Public ,  I).  C. 

62  I nfcrreuiih y  Petition  of  Walter  0.  Norwood 

Filed  November  18,  1932 
###*##*=* 


Permission  having  heretofore  been  granted  bv  the  Court 
to  Walter  ().  Norwood  for  the  filing  of  an  intervening  peti¬ 
tion  herein,  said  Intervening  Petition  of  Walter  0.  Nor¬ 
wood  respectfully  shows  to  the  Court  as  follows: 

1.  The  intervener,  Walter  ().  Norwood,  is  a  citizen  of  the 
United  States  and  a  resident  of  the  District  of  Columbia, 
and  intervenes  herein  in  his  own  right. 

C’ 

2.  The  defendant,  the  Riggs  National  Bank,  is  a  corpora¬ 
tion  existing  and  doing  business  in  the  District  of  Colum¬ 


bia. 

3.  That  heretofore,  to  wit,  on  August  1,  1928,  Harry 
Wardman  and  Thomas  P.  Bones  were  the  owners  in  fee 
simple  as  joint  tenants  of  the  following  described  land  and 
premises  in  the  District  of  Columbia,  to  wit: 

4  4  Lots  numbered  14,  15  and  16  and  part  of  lot  numbered 
17  in  Corcoran  and  others  sub-division  of  lots  in  Square 
numbered  219  as  per  plat  recorded  in  the  Office  of  the  Sur- 
vevor  for  the  District  of  Columbia  in  Liber  B  folio  38:  also. 
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part  of  original  Lot  No.  3  in  said  Square  219,  sai|l  lot  and 
part  of  lots  being  contained  within  the  following  metes  and 
bounds:  Beginning  for  the  same  at  the  southeast  corner  of 
said  square  at  the  intersection  of  the  west  line  of  Fifteenth 
Street  with  the  north  line  of  II  Street,  Northwest,  running 
thence  west  along  said  line  of  H  Street  one  hundred  and 
thirty-six  feet  to  a  point  distant  twenty-eight  feet  east  of 
the  southwest  corner  of  said  original  Lot  3,  thence  north 
fifty-eight  feet  in  a  northeasterly  direction  to  a  point  nine 
feet  six  inches  west  from  the  northeast  corner  of  original 
lot  3,  thence  east  to  the  northeast  corner  of  said  original 
lot  3,  thence  south  six  feet  on  the  line  of  an  alley,  thence 
east  along  the  south  line  of  said  alley  one  hundred  and 
eight  feet,  to  the  west  line  of  Fifteenth  Street,  thence  south 
from  said  line  of  Fifteenth  Street  one  hundred  and  twenty- 
five  feet  to  the  north  line  of  H  Street,” 
the  said  property  being  improved  by,  and  otherwise  known 
as  “the  Shoreham  Building”,  situated  at  Fifteenth  and  II 
Streets,  N.  W. 

4.  That  on  said  date,  to  wit,  August  1,  1928,  the 
G3  said  Wardman  and  Bones  as  owners  of  the  aforesaid 
land  and  premises,  executed  and  delivered  a  certain 
Deed  of  Trust  thereon  to  Luther  A.  Swartzell  and  Fdmund 
D.  Rheem,  as  trustees,  which  said  deed  of  trust  was  on, 
to  wit,  August  15,  1928,  duly  recorded  in  the  land  records 
of  the  Office  of  the  Recorder  of  Deeds  of  the  District  of 
Columbia  in  Liber  6194  at  folio  347,  et  seq.,  whereby  the 
said  described  property  was  conveyed  to  said  trustees  to 
secure  a  certain  indebtedness  of  Two  million,  two  hundred 
and  fifty  thousand  dollars  ($2,250,000.00)  represented  by 
two  thousand  seven  hundred  and  ninety  (2790)  separate 
notes,  all  dated  August  1,  1928,  payable  five  (5)  years  after 
date,  bearing  interest  at  the  rate  of  six  per  cent  (6%)  per 
annum  until  paid,  said  interest  payable  semi-annuajly  with 
a  privilege  reserved,  however,  of  paying  any  or  all  of  said 
notes  before  maturity  upon  payment  of  principal  an|d  inter¬ 
est  thereon  to  date  of  payment  and  two  months  interest  in 
advance,  the  said  notes  being  in  amounts  of  from  One  hun¬ 
dred  dollars  ($100.00)  each  to  Five  thousand  dollars 
($5000.00)  each. 

5.  All  of  said  notes  were  payable  to  the  order  of  John 
H.  Holmead  and  bv  endorsement  bv  the  said  Holmead  were 
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made  payable  to  the  respective  noteholders  without  re¬ 
course  to  the  said  Holmead.  That  the  said  John  li.  iiolmead 
was  an  officer  and  employee  of  Swartzell,  Kheem  and  Hen- 
sey  (Company,  a  corporation,  doing*  business  in  the  City  of 
Washington,  District  of  Columbia,  and  took  said  notes  on 
behalf  of  the  said  company. 

6.  That  subsequent  to  August  1,  1928,  to  wit,  the  said 
Wardman  and  Bones  defaulted  under  the  terms  of  deed  of 
trust  of  said  date,  and  on  the  5th  day  of  October,  1929 
the  said  Wardman  and  Bones  conveyed  the  aforesaid  real 
estate,  by  deed  dated  October  5,  1929,  to  Fred  H.  Van 
Vranken  andi  Kdward  L.  Wissman,  employees  of  the  said 
Swartzell,  Rljieem  &  Hensey  Company,  who  took  title  to 

said  property  and  held  the  same  for  the  benefit  of 
64  said  company,  the  said  deed  being  recorded  in  Liber 
numbered  6379  at  folio  456  of  the  Land  Records  of 
the  District  of  Columbia. 

7.  That  on  or  about  March  7,  1930,  the  said  Swartzell, 

Rheem  &  Hensey  Company  entered  into  an  agreement  with 

one  Patrick  J.  Ilurlev  for  the  exchange  of  the  Shoreham 

Building  for  certain  property  known  as  the  Hurley- W right 

Building  located  at  18th  Street  at  Pennsylvania  Avenue, 

X.  W.  in  the  City  of  Washington,  District  of  Columbia,  and 

thereafter  the  said  Patrick  J.  Ilurlev  conveved  his  interest 

•  • 

in  said  agreement  to  the  Shoreham  Investment  Company,  a 
corporation  of  which  the  said  Patrick  J.  Hurley  was  a  stock¬ 
holder,  and  the  said  Shoreham  Building  was  thereafter 
conveved  bv  deed  bv  the  said  Van  Vranken  and  Wissman 

•  •  i  • 

to  the  said  Shoreham  Investment  Company,  in  accordance 
with  said  agreement. 

8.  That  prior  to  July  16,  1930,  this  intervener  purchased 
certain  of  the  said  Wardman  and  Bones  notes  and  prior 
to  said  date  was  the  owner  and  holder  of  same,  the  said 
notes  purchased  by  this  intervener  being  of  the  following 
numbers  and  amounts: 

Number  2422-2445  Inclusive  of  2790 

$300.00  each — total  . $7200.00 

Number  2189  of  2790  400.00 

Number  2724  of  2790  100.00 


Total  $7700.00 
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9.  That  said  deed  of  trust  of  August  1,  1928  contained 
the  usual  and  customary  provisions  that  the  said  trustees 
therein  named  should  hold  said  property  therein  conveyed 
as  aforesaid  in  trust  for  the  holders  of  the  said  described 
notes  until  the  amounts  represented  thereby  w|ere  fully 
paid,  and  upon  such  full  payment  of  principal  and  interest 
of  said  notes  to  reconvev  the  said  property  to  the  grantors 
therein  or  their  assigns;  that  upon  default  in  the  pay¬ 
ment  of  said  notes  or  anv  interest  thereon  when  due,  said 

trustees  should  sell  the  said  conveyed  property  at 
65  public  auction  to  satisfy  the  indebtedness  repre¬ 
sented  by  the  said  notes. 

10.  That  on,  to  wit,  July  16,  1930,  all  of  the  notes  under 
said  deed  of  trust  including  this  intervener’s  were  out¬ 
standing  and  unpaid  and  remained  uncanceled  in  the  hands' 
of  their  respective  holders. 

11.  That  in  order  to  effect  the  exchange  of  said  proper¬ 
ties,  in  accordance  with  the  terms  of  said  agreement  of 
exchange,  it  was  necessarv  that  said  deed  of  trusi  of  Au- 
gust  1,  1928,  be  released  and  discharged  and  that  the 
amounts  of  the  said  notes  secured  bv  the  said  deed  of  trust 
together  with  interest  be  paid  in  full  to  the  holders  of  said 
notes. 

12.  That  on  July  16,  1930  a  special  bank  account  was 
opened  with  the  defendant  by  the  trustees  under  the  above 
described  deed  of  trust  of  August  1,  1928,  the  said  special 
account  being  opened  for  the  sole  purpose  of  receiving 


deposits  for  the  benefit  of  the  holders  of  notes  described  in 
said  Trust,  including  this  intervener. 

13.  That  said  special  account  was  designated  on  the 
books  and  records  of  the  defendant  as  follows: 

“Swartzell,  Rlieem  and  Hensev  Company  and  Lather  A. 
Swartzell  and  Edmund  1).  Rheem,  Trs.  under  l)eed  of 
Trust  dated  8-1-28,  and  recorded  in  Liber  6194,  fdlio  347 
of  D.  C.  land  records  for  A/C  of  holders  of  notes  described 
in  said  trust,” 

and  was  known  to  the  defendant  and  others  herein  referred 
to,  as  having  been  opened  for  the  sole  purpose  as  hereto¬ 
fore  mentioned. 

14.  That  on  July  16,  1930  there  was  deposited  in  said 
special  bank  account  by  said  trustees  for  the  purpose  afore¬ 
said,  a  total  amount  of  $2,341,645.80,  representing  tl^e  total 
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amount  of  tliei  principal,  interest  and  advance  interest  of 
said  notes. 

15.  That  the  said  amount  of  $2,341,645.80  was  made  up 
of  two  deposits  as  follows: 

The  first  deposit  was  in  the  sum  of  $635,000.00 
66  represented  bv  two  cashiers’  checks  drawn  bv  the 
defendant  \s  cashier,  on  the  defendant  bank,  dated 
July  16,  1030,  one  in  the  sum  of  $380,000.00  payable  to  the 
order  of  Swartzell,  Rheem  &  Hensey  Company  and  the 
other  in  the  sum  of  $255,000.00  payable  to  the  order  ot* 
Luther  A.  Swartzell  and  Kdmund  D.  Rheem,  Trustees, 
which  sum  of  $635,000.00  was  borrowed  from  the  defen¬ 
dant  in  order  to  make  up  a  balance  of  a  total  amount  nec¬ 
essary  to  make  full  payment  to  the  noteholders  under  said 
deed  of  trust,  of  August  1,  1928,  and  the  defendant  well 
knew  at  the  time  said  loan  was  obtained  that  the  said  sum 
of  $635,000.00  was  required  in  connection  with  the  ex¬ 
change  of  said  properties  and  for  the  purpose  as  afore¬ 
said. 

The  second  deposit  was  in  the  sum  of  $1,706,645.80  rep¬ 
resented  by  two  checks,  one  in  the  sum  of  $1,556,685.80 
from  the  Xew  York  Title  and  Mortgage  Company  and  the 
other  a  check  of  $150,000.00  from  t ho  Shoreham  Invest¬ 
ment  Company,  both  checks  having  been  issued  and  de¬ 
posited  for  the  benefit  of  the  holders  of  the  notes  described 
in  said  Trust  and  for  the  purpose  of  clearing  said  trust, 
as  aforesaid. 


16.  That  the  Metropolitan  Life  Insurance  Company,  a 
corporation  had  agreed  to  make  a  new  loan  of  $1,600,000.00 
to  the  said  Shoreham  Investment  Company  on  said  Shore- 
ham  Building,  upon  the  release  of  said  deed  of  trust  of 
August  1,  1928. 

17.  That  the  Xew  York  Title  and  Mortgage  Company, 
a  corporation  and  the  District,  Lawyers  and  "Washington 
Title  Insurance  Companies  acted  as  agents  for  the  said 
Metropolitan  Life  Insurance  Company  and  the  said  Shore- 
ham  Investment  Company  for  the  purpose  of  clearing  title 
to  said  Shoreham  Building  and  securing  good  title  to  said 


premises. 

18.  That  on  Julv  16,  1930,  when  said  amount  of  $2,341,- 
645.80  had  been  deposited  in  said  special  bank  account,  as 
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16,  1930 


aforesaid,  the  defendant  addressed  a  letter  to  the  New 
York  Title  and  Mortgage  Company  reading  as  follows: 

67  “THE  RIGGS  NATIONAL  BANK 

OF 

WASHINGTON,  D.  C. 

Julyl 

AMNrMVS 

New  York  Title  and  Mortgage  Company 
Washington  Branch,  1425  Eye  Street,  N.  W. 

Washington,  D.  C. 

Bear  Sirs: 

This  is  to  advise  that  there  is  on  deposit  to  the  tredit  of 
Swartzell,  Rlieein  &  Hensey  Co.,  and  Luther  A.  ^wartzell 
and  Edmund  D.  Rlieein,  Trustees  under  Deed  of  Trust 
dated  August  1,  1928,  and  recorded  in  Liber  611|)4,  folio 
347  of  B.  C.  Land  Records,  for  account  of  holders  of  notes 
described  in  said  trust  in  the  sum  of  $2,334,750. 

Verv  truly  yours, 

A.  M.  NEVIUS, 


Vice-President 


The  said  letter  was  written  by  the  defendant  for  tjlie  pur¬ 
pose  of  causing  said  Title  Company  to  accept  the  release 
of  the  deed  of  trust  of  August  1,  1928  and  to  cause  said 
Trust  of  August  1,  1928  to  be  released  of  record. 

19.  Thereupon,  to  wit,  on  July  17,  1930,  the  Title  Com¬ 
pany  acting  upon  the  representation  of  the  defendant  as 


to  the  sufficiency  of  said  trust  fund  on  deposit  with 


the  de¬ 


fendant  created  for  the  benefit  of  the  noteholders,  as  afore¬ 
said,  accepted  said  release  of  said  Trust  and  caused  a  re¬ 
lease  of  said  deed  of  trust  of  August  1,  1928  to  be  placed 
of  record  on  the  Land  Records  of  the  Bistrict  of  Columbia 
(Liber  6467,  folio  201).  I 

20.  That  on  July  17,  1930,  the  defendant  permitted  the 
withdrawal  of  the  entire  amount  of  said  trust  fund  from 
the  trust  account,  as  aforesaid,  and  placed  the  entire 
amount  thereof  to  the  credit  of  the  individual  account  of 
Swartzell,  Rheem  &  Hensey  Company  with  the  defendant, 
well  knowing  that  said  transfer  of  said  trust  fund  to  the 
individual  account  of  Swartzell,  Rheem  &  Hensey  Com¬ 
pany,  was  in  violation  of  the  terms  of  said  Trust  of  August 
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1,  1928,  and  tlie  purposes  for  which  said  fund  was 
68  deposited  in  said  Trust  account,  and  in  violation  and 
in  fraud  of  the  rights  of  noteholders  for  whose 
benfit  said  trust  fund  had  been  created. 

21.  That  said  withdrawal  of  said  trust  fund  from  the 
trust  account  with  the  defendant,  was  made  by  check  dated 
July  16,  1930,  drawn  on  said  trust  fund  and  which  check 
was  accepted  by  the  defendant  and  placed  to  the  indi¬ 
vidual  account  of  Swartzell,  Rheem  &  Hensey  Company 
with  the  defendant,  and  which  check  was  in  words  and 
figures  as  follows: 

“Washington,  D.  C.  Julv  16,  1930  Xo . 

7  •  7 

THE  RIGGS  NATIONAL  BANK 


Pay  to  the  order  of  Swartzell,  Rheem  &  Hensev  Co. 

$2, 341, 645.80 

Two  million  three  hundred  forty  one  thousand,  six  hundred 

fortv-five  and  80/100  . . DOLLARS 

SWARTZELL,  RHEEM  &  HENSEY  CO. 

By  E.  D.  Rheem,  V.  P. 

,  Luther  A.  Swartzell 

i  Trustee 

!  Edmund  D.  Rheem 

!  Trustee 

under  deed  of  trust  dated  August  1,  1928  and  recorded  in 
Liber  6194,  folio  341  of  1).  C.  Land  Records,  for  account 
of  holders  of  notes  described  in  said  Trust/’ 

The  plaintiff  believes  and  therefore  avers  that  said 
check  was  presented  to  the  defendant  on  July  16,  1930,  the 
date  on  which  it  was  drawn,  and  being  the  same  date  on 
which  said  fund  of  $2,341,645.80  was  deposited  in  said 
trust  account,,  as  aforesaid,  and  the  same  day  on  which  the 
defendant  notified  the  Title  Company  as  to  the  fact  of  said 
deposit,  for  the  purpose  aforesaid. 

22.  That  of  said  trust  fund  withdrawn  from  the  special 
account  and  deposited  in  the  individual  account  of  Swart¬ 
zell,  Rheem  &  Hensey  Company,  as  aforesaid,  the  defen¬ 
dant  on  July,  17,  1930,  received  itself  a  total  amount  of 
$819,296.34  on  account  of  indebtedness  to  it  of  Swartzell, 
Rheem  &  Hensey  Company,  which  said  indebtedness  had 
nothing  whatsoever  to  do  with  the  accounts  payable  to  the 
noteholders  under  said  Trust  of  August  1,  1928,  or  for  the 
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amounts  due  under  said  Trust,  as  the  defendant  \yell  knew. 

23.  That  said  total  sum  of  $819,296.34  of  said  Trust  fund 
accepted  by  the  defendant  in  payment  of  personal 

69  indebtedness  due  the  defendant,  as  aforesaid,  con¬ 
sisted  of  the  acceptance  or  appropriation  by  the  de¬ 
fendant  of  the  sum  of  $184,190.51  on  account  of  overdraft 
of  said  amount  on  the  individual  account  of  8jwartzell, 
Rheem  &  Hensey  Company  at  the  close  of  the  business  day 
of  July  16,  1930,  and  the  acceptance  by  and  payment  to  the 
defendant  on  Julv  17,  1930  of  a  check  dated  July  17,  1930 
drawn  on  the  individual  account  of  Swartzell,  Rheem  & 
Hensey  Company,  with  the  defendant  payable  to  the  order 
of  defendant,  in  the  sum  of  $635,105.83,  in  payment  of  said 
loan  of  $635,000.00,  obtained  from  the  defendant  on  the 
previous  day  of  July  16,  1930,  as  aforesaid,  together  with 
one  day’s  interest. 

24.  That  on  July  16,  1930,  prior  to  the  transfer  of  the 
entire  trust  fund  to  the  individual  account  of  Syartzell, 
Rheem  &  Hensey  Company  as  aforesaid,  the  said  indi¬ 
vidual  account  of  Swartzell,  Rheem  &  Hensey  Cjompany 
witli  the  defendant  showed  a  balance  of  but  $86,907[50,  and 


notwithstanding  that  the  defendant  well  knew  that  the 
balance  of  said  individual  account  amounted  to  but  $86,- 
907.50,  the  defendant  accepted  and  honored  a  checlj  in  the 
amount  of  $262,947.49  drawn  on  said  individual  account  of 
Swartzell,  Rheem  &  Hensey  Company  with  the  defendant, 
in  settlement  of  a  note  dated  January  10,  1930  of  Swartzell, 
Rheem  &  Hensey  Company  to  Southern  Dairies,  Inc.,  of 
$255,000.00  plus  interest  to  July  16,  1930, — the  said  (note  at 
the  time  of  said  payment  being  held  by  the  defendant,  and 
as  a  result  of  the  acceptance  and  honoring  of  saicj  check 
by  the  defendant,  as  aforesaid,  the  defendant  knolwinglv 
permitted  said  individual  account  of  Swartzell,  Rheem  & 
Hensey  Company  with  the  defendant,  to  be  overdrawn  to 
the  extent  of  $178,045.49  and  by  accepting  and  holnoring 
subsequent  checks  on  the  same  day,  drawn  on  said  indi¬ 
vidual  account  of  Swartzell,  Rheem  &  Hensey  Company, 
with  the  defendant,  the  defendant  permitted  the  total 
amount  of  the  overdraft  on  said  account  to  reach  the  sum 
of  $184,190.51. 

70  25.  That  none  of  the  said  sum  of  Two  ipillion, 

three  hundred  forty-one  thousand,  six  hundred  and 
forty-five  dollars  and  eighty  cents  ($2,341,645.80)  wa^  used 
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to  pay  the  said  noteholders  with  the  exception  of  the  sum 
of  One  Hundred  forty-three  thousand,  four  hundred  dol¬ 
lars  ($143,400.00),  and  that  by  reason  of  the  said  misuse  of 
said  trust  fund  and  the  diversion  of  said  trust  fund  to  the 
individual  account  of  Svvartzell,  Rheem  <&  Hensev  Com- 
pany,  with  thp  defendant,  as  aforesaid,  and  by  reason  of 
the  defendant’s  action  therein,  in  permitting  the  transfer 
of  said  trust  fund  to  said  individual  account  of  Swartzell, 
Rheem  &  Hensev  Company,  with  the  defendant,  and  in  tak¬ 
ing  a  large  part  thereof  in  payment  of  indebtedness  due 
the  defendant,  by  Swartzell,  Rheem  &  Hensev  Company 
that  had  no  connection  with  the  payment  of  the  notes  se¬ 
cured  by  said  deed  of  trust  of  August  1,  1928,  and  by  rea¬ 
son  of  the  action  of  the  defendant  in  notifying  the  Title 
Company  that  the  amount  of  said  trust  fund  had  been  de¬ 
posited  for  the  benefit  of  the  noteholders  under  said  trust, 
and  therebv  causing  the  release  of  said  deed  of  trust  of 
August  1,  192$, — the  said  noteholders  lost  the  amount  of 
their  respective  notes,  and  the  security  therefor,  and  that 
the  intervener’s  notes  as  well  as  a  large  number  of  other 
notes  remain  unpaid,  and  the  holders  thereof  will  be  un¬ 
able  to  secure  payment  on  said  notes  unless  said  trust  fund 
be  reestablished  and  restored. 

WHEREFORE,  your  intervener  joins  in  the  specific 
prayers  as  are  set  forth  in  the  Amended  Bill  of  Complaint, 
and  prays: 

(1)  That  this  Honorable  Court  by  appropriate  order 
require  the  defendant  to  reestablish  and  restore  said  trust 
fund  together  witli  interest,  for  the  benefit  of  the  inter- 
vener  and  all  other  noteholders  whose  notes  remain  unpaid. 

(2)  That  a  trustee  or  trustees  be  appointed  by  this  Court 
to  receive  and  hold  said  fund  for  the  benefit  of  noteholders 

and  to  distribute  said  fund  to  the  noteholders  whose 
71  notes  are  still  unpaid. 

(3)  That  the  intervener  may  have  such  other  and 
further  relief  as  the  nature  of  the  case  may  require  and 
to  the  Court  mav  seem  meet  and  proper. 

WALTER  O.  NORWOOD, 
Plaintiff  Intervener. 

FRED  B.  RHODES, 

MARCUS  BORCHARDT, 

Attorneys  for  Plaintiff  Intervener. 
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District  of  Columbia,  ss: 

Walter  0.  Norwood,  being  first  dulv  sworn,  on  oath 
deposes  and  says  that  he  is  the  intervener  in  the  above- 
entitled  cause:  that  he  has  read  the  foregoing  Intervening 
Petition,  by  him  subscribed  and  knows  the  contents  there¬ 
of  :  that  the  facts  stated  therein  he  verilv  believes  to  be 

* 

t  rue. 


WALTER  0.  NORWOOD, 

Subscribed  and  sworn  to  before  me  this  15th  d^y  of  No¬ 
vember,  1932. 

COOPER  B.  RHODES, 

(Seal)  Notary  Public,  D.  C. 

Answer  of  Defendant  to  Intervening  Petition  of 

Walter  0.  Norwood. 

Filed  Januarv  27  1933 


The  Riggs  National  Bank  of  Washington,  District  of 
Columbia,  a  corporation,  defendant  herein,  by  leave  of 
Court  first  had  and  obtained,  respectfully  saving  the  points 
of  law  by  it  submitted  in  its  statement  in  opposition  to 
intervener’s  motion  for  leave  to  intervene  herein,  for  an¬ 
swer  to  said  intervening  petition  respectfully  shows  to 
the  Court: 

1.  The  defendant  is  without  knowledge  of  the 
72  facts  alleged  in  paragraph  1  of  the  said  intervening 
petition.  | 

2.  The  defendant  is  without  knowledge  of  the  fjacts  al¬ 
leged  in  paragraph  8  of  the  said  intervening  petitio^i. 

3.  The  defendant  refers  to,  and,  by  reference,  hereby 
makes  its  answer  to  the  amended  bill  of  complaint  filed  in 
the  above-entitled  cause,  its  answer  to  the  intervening  peti¬ 
tion  of  Walter  0.  Norwood. 

And  having  fully  answered  the  said  intervening  peti¬ 
tion  of  the  said  Walter  0.  Norwood,  defendant  pravs  that 

i  • 
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the  prayers  thereof  be  denied  and  that  said  intervening 
petition  be  dismissed. 

THE  RIGGS  NATIONAL  BANK  OF 
WASHINGTON.  D.  C\, 

Defendant. 

ROBERT  V.  FLEMING 

President 

HOGAN,  DONOVAN,  JONES, 

HARTSON  &  GLIDER 
FRANK  J.  HOGAN 

Attorneys  for  the  Rigcjs  National  Bank. 

Washington,  I).  I1.,  January  27th  1933. 

District  of  Columbia,  xs: 

I,  Robert  V.  Fleming,  do  solemnly  swear  that  I  am  the 
President  of  the  Riggs  National  Bank:  that  I  have  read 
the  annexed  answer  of  the  said  Riggs  National  Bank  by  it 
by  me  subscribed;  that  the  statements  of  fact  therein  made 
as  of  my  personal  knowledge  are  true,  and  those  made 
upon  information  and  belief  I  believe  to  be  true. 

ROBERT  V  FLEMING 

Subscribed  and  sworn  to  before  me  this  26th  dav  of 

•/ 

Januarv,  1933. 

GEORGE  H.  MORRIS 
(Seal)  1  Notary  Public ,  D.  C. 

73  Findings  of  Fact  and  Conclusions  of  Law 

Filed  December  28  1934 
**##‘*##*‘ 

These  cases  having  been  by  order  of  Court  tried  together 
upon  the  bills  of  complaint,  intervening  petitions,  answers, 
stipulations  of  the  parties,  and  proof,  and  after  hearing 
said  causes  and  arguments  of  counsel  for  the  respective 
parties,  the  Court  finds  the  following  facts  and  conclusions 
of  law: 

Findings  of  Fact: 

1.  The  Riggs  National  Bank,  defendant  (hereinafter 
called  the  Bank),  is  a  national  banking  association  or- 
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ganized  under  the  National  Banking  Laws  of  the  United 
States  in  1896,  since  which  time,  down  to  the  present,  it  has 
in  the  City  of  Washington,  District  of  Columbia,  exercised 
all  the  powers  and  conducted  all  the  business  authorized  to 
be  exercised  and  conducted  by  national  banks;  tjhe  Bank, 
upon  its  organization  as  a  national  banking  association, 
succeeded,  without  interruption,  to  the  banking  business 
theretofore  conducted  continuously  since  1836  by  Riggs  & 
Company,  a  co-partnership.  In  July,  1930,  at  the  time  of 
the  transactions  referred  to  in  the  bills  of  complaint,  the 
Bank  consisted  of  a  main  banking  house  and  sik  branch 
offices,  all  located  in  the  District  of  Columbia;  at  j its  main 
banking  house,  where  all  of  the  transactions  referred  to  in 
the  pleadings  and  evidence  in  this  case  occurred,  there 
were  in  operation  all  of  the  departments  usual  to  the 
conduct  of  a  large,  modern  banking  business,  including  new 
accounts;  paying  and  receiving;  proof  and  clearing;  loans 
and  discounts;  customers’  securities;  collection,  including 
city,  out  of  town,  and  real  estate  collection  divisions;  sav¬ 
ings;  individual  and  general  bookkeeping;  Auditing; 
74  credit:  and  trust  departments.  Each  department 
was  manned  by  personnel  different  from  {he  per¬ 
sonnel  in  other  departments.  The  Bank’s  official  person¬ 
nel,  in  July,  1930,  consisted  of  the  Chairman  and  a  Vice 
Chairman  of  the  Board  of  Directors;  the  President;  five 
Vice  Presidents:  the  Cashier;  a  number  of  Assis^an^ 
Cashiers;  paying  and  receiving  tellers,  and  their  assis¬ 
tants;  note  tellers  and  their  assistants;  collection  tellers 
for  the  accounts  of  customers,  and  their  assistants;  the 
number  of  officers  and  employees  of  the  Bank  at  that 
time  being  278,  of  whom  200  were  on  duty  at  tie  main 
Bank.  The  banking  rooms  in  the  main  office  consisted 
of  the  space  afforded  by  two  buildings  which  ha)d  been 
joined  together;  the  main  banking  rooms  in  which  de¬ 
posits  were  received,  loans  made  and  paid,  new  accounts 
opened,  and  collections  for  customers  made,  were  on  one 
floor,  while  the  bookkeeping  and  other  recording  depart¬ 
ments  were  on  the  second  and  third  floors;  all  floors  were 
connected  by  elevators,  stairways,  and  there  was  an  inte¬ 
rior  telephone  system  connecting  all  departments.  The 
New  Accounts  Department,  where  there  was  opened  on 
July  16,  1930,  the  new  account  hereinafter  mentioned;  the 
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Loan  Department,  where  the  details  of  making  loans,  notes 
to  represent  the  same,  verifying  collateral  pledged  to  se¬ 
cure  the  saipe,  and  the  receiving  of  payments  of  loans, 
were  handled;  the  Collection  Department,  where  items  sent 

to  or  left  at  the  Bank  bv  customers  for  collection  for  said 

* 

customers’  accounts  were  handled;  the  paying  and  receiv¬ 
ing  tellers  charged  with  the  duty  of  receiving  deposits  for 
the  credit  of  alreadv  established  accounts  and  paving 
checks  presented  against  such  deposits:  and  the  Bookkeep¬ 
ing  Departments  where  records  of  credits  and  debits  in 
deposit  accounts  were  kept,  were  all  physically  separated 
from  each  other  and  no  employee  of  any  one  of  said  de¬ 
partments  performed  any  of  the  functions  of  any  other 
and  no  employee  of  any  one  of  said  departments 
75  performed  any  of  the  functions  of  any  other  of  said 
departments.  In  July,  1930,  the  deposits  of  the  Bank 
amounted  to  from  $55,000,000  to  $58,000,000:  the  number 
of  customers  ,was  approximately  45,000,  and  the  Bank’s 
volume  of  business  was  then  verv  large  and  its  activities 
manv.  On  Julv  16  and  17,  1930,  the  Bank  received  in 
deposits  more  than  60,000  checks;  charged  to  various  ac¬ 
counts  approximately  18,000  checks;  received  through  the 
Washington  (’lea ring  House  4000  checks,  and  7300  from 
out  of  town  correspondents;  sent  to  the  Clearing  House 
over  44,000  checks  and  sent  to  out  of  town  correspondents 
over  17,000:  during  those  two  days  the  total  number  of 
items  in  the  sliape  of  checks  handled  by  the  officers  and 
employees  of  the  Bank,  counting  one  for  each  handling, 
was  152,000:  the  total  amount  deposited  on  those  two  days 
was  over  $9,000,000,  of  which  all  but  approximately  $500,- 
000  was  received  at  the  main  office. 

2.  Swartzell,  Rheem  &  Hensev  Company  (hereinafter 
called  the  Company)  was  duly  incorporated  under  the  laws 
of  the  State  of  Virginia  in  1899;  said  corporation  suc¬ 
ceeded,  without  interruption,  to  the  business  conducted  by 
a  co-partnership  consisting  of  three  individuals  under  the 
firm  name  of  Swartzell,  Rheem  and  Hensev,  which  part¬ 
nership  had,  without  interruption,  succeeded  to  the  same 

business  which  since  the  vear  1869  had  been  conducted  bv 

•  • 

a  partnership  under  the  name  of  B.  H.  Warner  &  Com¬ 
pany,  the  said  Swartzell,  Rheem  and  Hensev  having  been 
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co-partners  in  the  last  named  firm.  The  business  of  the 
Company,  and  its  predecessor  firms,  was  that  generally 
engaged  in  by  real  estate  brokers  in  the  District  of  Colum¬ 
bia  but  consisted  chiefly  in  making  loans  secured  by  deeds 
of  trust  (mortgages),  such  deeds  of  trust,  in  recent  years, 
being  largely  secured  on  lands  improved  by  hotels,  apart¬ 
ment  houses,  office  buildings  and  other  large  projects.  Uni¬ 
formly  the  amounts  of  the  loans  made  by  the  Company 
were  represented  by  promissory  notes  of  the  person 
76  in  whom  was  vested  the  title  to  the  property  on 
which  the  loan  was  secured,  such  notes  biing  made 
payable  to  some  officer  or  employee  of  the  Company,  and 
bv  him  endorsed  without  recourse.  Promissorv  notes  for 

*  4 

the  aggregate  principal  sum,  borrowed  in  any  case,  were 


given  in  denominations  of  $100,  $250,  $300,  $4-00,  $500, 
$1000,  and  $5000.  The  Company  sold  these  notes  to  custo¬ 
mers  as  investments  of  cash  paid  by  said  customers  and  as 
reinvestments  of  the  proceeds  of  notes  previously  sold 
said  customers  upon  payment  to  the  Company,  fc^r  its  cus¬ 
tomers,  of  such  previous  loans.  The  forms  of  ijiotes  and 
deeds  of  trust  used  in  these  transactions  for  rrjore  than 
five  vears  prior  to  1930  were  substantiallv  similar  to  the 
notes  and  deed  of  trust  relating  to  the  Shoreham  Building, 
hereinafter  referred  to  in  these  Findings.  For  more  than 
ten  years  prior  to  1930  Luther  A.  Swartzell  and  Edmund 
D.  Rlieom  were  named  as  Trustees  in  many  of  s;iid  deeds 
of  trust. 

The  Company,  and  its  predecessor  partnerships,  did 
business  in  the  District  of  Columbia  continuously  for  62 
years  prior  to  January,  1931,  when  it  was  adjudicated  a 
bankrupt.  Throughout  1930,  and  prior  thereto,  tl|e  credit 
of  the  Company  was  excellent,  its  business  was  [national 
and  international,  it  had  several  thousand  customers 
throughout  the  Xation  and  in  foreign  countries,  land  the 
reputation  of  the  Company  and  its  officers  for  integrity, 
honesty,  business  ability,  financial  capacity  and  strength, 
was  of  the  highest.  Its  officers  for  more  than  eight  years 
past  were  Luther  A.  Swartzell,  President;  Edmund  D. 
Pheem.  Vice  President;  John  TT.  Holmead,  Treasurer;  and 
George  F.  Hunt,  Secretary. 

3.  The  Company  opened  a  deposit  account  with  the  Bank 
on  February  26.  1907,  and  thereafter  for  nearly  24  years, 
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or  until  January  26,  1931,  the  date  of  the  aforesaid 
77  adjudication  in  bankruptcy,  the  Company  uninter¬ 
ruptedly  maintained  a  deposit  account  with  the 
Bank.  Its  record  as  a  depositor  was  good.  Its  average  bal¬ 
ances  increased  from  $34,500  in  1918  to  $433,500  in  1930. 
Its  average  balances  for  the  vears  1926  to  1930,  both  inclu¬ 
sive,  were:  1926,  $340,000;  1927,  $289,000;  1928,  $320,400: 
1 929,  $233,400 ;  1 930,  $433,500. 

For  the  year  1930  the  Company's  average  deposit  bal¬ 
ances  with  the  Bank,  by  months,  were  as  follows:  January, 
$184,167.14;  February,  $479,269.53:  March,  $702,877.35; 
April,  $538,9$6.95:  May,  $373,539.07:  June,  $212,920.10; 
July,  $670,28(^.01 :  August,  $834,292,06:  September,  $456,- 
717.31:  October.  $222,619.33:  November,  $266,398.12;  De¬ 
cember,  $416,393.83. 

The  total  amount  deposited  by  the  Company  with  the 
Bank  between  January  1,  1930,  and  July  17,  1930,  was 
$5,419,733.60;  and  the  total  amount  deposited  by  the  Com¬ 
pany  with  thoj  Bank  between  July  18,  1930,  and  January 
26,  1931,  was  $1 ,629,792.87 :  the  total  deposits  from  Janu¬ 
ary  1,  1930,  to  January  26,  1931,  being  $7,049,526.47.  Av¬ 
erages  and  total  deposits  for  1930  include  the  deposit  on 
July  17,  1930,  of  the  sum  of  $2,341,645.80  hereinafter  re¬ 
ferred  to. 

From  time  to  time  during  the  years  the  Company  was  a 
depositor  with  the  Bank  the  Company  borrowed  substan¬ 
tial  sums  of  money  from  the  Bank  and  without  exception, 
prior  to  its  bankruptcy,  met  its  obligations  in  complete  ac¬ 
cord  with  the;  terms  of  them.  Its  record  as  a  borrower 

was  uniformlv  satisfactorv  and  excellent. 

•  • 

The  account  of  the  Company  with  the  Bank  for  more 

than  24  vears  showed  onlv  the  overdrafts  created  on  Julv 
•  1  *  • 

16  and  17,  1930,  and  cleared  on  the  latter  of  these  two 
dates,  no  overdraft  in  the  account  having  occurred  before 
or  after  these  dates. 

The  dailv  balance  at  the  end  of  each  dav  beginning  with 


Julv  1,  to  and  including  Julv  16.  1930,  maintained 
•  * 

78  by  Swartzell,  Rheem  and  Hensey  Company  in  its 
general  account  in  Riggs  Bank  was  as  follows: 
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July  1 
2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

14 

15 

16 


$111,096.73 

149,170.72 

130,601.70 

130,601.70 

130,601.70 

130,601.70 

120,179.65 

119,130.19 

106,962.80 

106,660.63 

107,361.89 

107,721.08 

106,297.17 

96,539.37 

178,045.49  (overdraft) 


4.  The  Bank  had  in  its  files  customary  resolutions  with 
regard  to  what  officers  of  the  Company  should  sign  papers. 

5.  In  1930  the  Company  was  doing  business  with  14 
banks  in  the  District  of  Columbia  other  than  Riggs;  it 
carried  very  substantial  balances  with  Biggs  and  the  Fed- 
eral-American  banks. 

6.  During  the  last  ten  years  of  the  Company’s  existence 
its  most  active  officer  was  Edmund  I).  Rheem  who  at  all 
times  prior  to  the  year  1931  bore  an  excellent  reputation 
for  business  abilitv  and  financial  integritv.  For  some  vears 
prior  to  1926  Mr.  Rheem  had  been  a  member  of  tlije  boards 
of  directors  of  the  Federal  National  Bank  and  the  (National 
Savings  &  Trust  Company.  At  that  time  the  National  Sav¬ 
ings  &  Trust  was  the.  oldest  and  one  of  the  leading  trust 
companies  and  savings  banks  in  the  District.  Pursuant  to 
the  applicable  provision  of  law  Mr.  Rheem  had  authority 
from  the  United  States  Treasury  Department  to  serve  on 
the  boards  of  the  two  financial  institutions  named.  On 
January  12,  1926,  Rheem  retired  as  a  member  of  the  board 
of  directors  of  the  Federal  Bank  and  became  a  member 
of  the  board  of  directors  of  the  defendant  bank.  The 
United  States  Treasury  Department  issued  a  special  per¬ 
mit  to  allow  Rheem  to  serve  as  a  director  on  the 

79  National  Savings  &  Trust  board  as  well  as  on  the 
defendant  Bank’s  Board.  Thereafter  throughout 
the  vears  1926  to  1930,  both  inclusive,  Rheem  was  a  direc- 
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tor  of  the  boards  of  both  of  these  institutions.  He  was 
reelected  at  the  annual  meeting  of  both  boards  in  January, 
1931,  but  he  did  not  qualify.  On  January  22,  1931,  he  sub¬ 
mitted  his  resignation  as  a  director  of  the  Bank’s  board. 
Rheem  was  elected  and  reelected  as  a  director  of  these  in¬ 
stitutions  over  the  period  of  the  above  mentioned  years 
because  of  his  standing  as  a  business  man  and  his  excellent 
reputation  for  honesty,  integrity  and  ability.  His  transac¬ 
tions  with  the  Bank  on  July  16  and  17,  1930,  were  those  of 
a  customer  and  not  of  a  director,  and  his  position  as  a 
director  had  nothing  to  do  with,  and  in  nowise  influenced, 

those  transactions  or  anv  of  them. 

* 

7.  August  1,  1928,  Harry  Wardman  and  Thomas  P. 
Bones  were  the  owners  in  fee  simple,  as  joint  tenants,  of 
lands  and  premises  in  the  District  of  Columbia  situated  at 
t lie  cornei*  of  Fifteenth  and  II  Streets,  Northwest,  in  the 
City  of  Washington,  and  improved  by  an  office  building 
known  as  the  Shoreham  Building. 

8.  On  August  1,  1928,  Wardman  and  Bones  as  owners 
of  the  aforesaid  lands  and  premises  executed  and  delivered 
a  deed  of  trust  Ithereon  to  Luther  A.  Swartzell  and  Edmund 
1).  Rheem  as  Trustees,  which  deed  of  trust  was  recorded 
on  August  15,  1928,  in  Liber  6194,  at  folio  347,  of  the  Land 
Records  of  the  District  of  Columbia.  This  deed  of  trust 
was  to  secure  an  indebtedness  in  the  principal  sum  of 
82.250.000,  represented  by  an  issue  of  2790  promissory 
notes.  The  terms  of  the  face  of  each  of  said  notes,  except¬ 
ing  only  as  to  the  number  thereon  and  the  amount  repre¬ 
sented  thereby  were  in  words  and  figures  as  follows: 


SO 


$100. 


Washington,  D.  C.,  August  1,  1928. 


Five  years  after  date  we  jointly  and  severally  promise  to 
pay  to  the  order  of  John  H.  Holmead, 

ONE  HUNDRED  DOLLARS 

for  value  received,  with  interest,  payable  semi-annually,  at 
the  rate  of  six  Iper  cent  per  annum  until  paid. 

Privilege  reserved  of  paying  this  not*  at  any  time  before 
maturity  upon  payment  of  interest  to  date  of  payment  and 
two  months’  interest  in  advance. 
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Principal  and  interest  payable  at  the  office  of  SWART¬ 
ZELL,  RHEEM  &  HENSEY  Co.,  Washington,  District  of 
Columbia. 

HARRY  WARDIAN 
THOMAS  P  BOljCES 

No.  2721  of  2790. 

NOTICE:  WHEN  THIS  NOTE  IS  PAID  IT  SHOULD 
BE  CANCELLED  AND  RETAINED,  THAT  THE 
TRUSTEES  MAY  BE  SATISFIED  AS  TO  PAYMENT 
WHEN  A  RELEASE  IS  MADE 
(In  Margin) 

SWARTZELL,  RHEEM  &  HENSEY  Cp. 

727  FIFTEENTH  STREET  N.W.  WASHINGTON,  D.C. 

SECURED  BY  FIRST  DEED  OF  TRUpT 
TO  LUTHER  A.  SWARTZELL  AND  EDMUND  D. 
RHEEM,  Trustees  Conveying  Lots  14,  15,  16  and  Parts  of 
Lois  17  and  3,  Square  219,  as  described  in  Deed  of  Trust 
dated  August  1,  1928 

Each  ot  said  notes  was  endorsed  bv  said  Holinead,  the 
payee  named  on  the  face  thereof,  in  manner  ancl  form  as 
follows : 

PAY  TO  THE  ORDER  OF 
WITHOUT  RECOURSE  TO  ME 
JOHN  H.  HOLMEAD. 


The  said  John  II.  Holinead  was  Treasurer  of  the  Com¬ 
pany,  and  received  said  notes  on  behalf  of  the  Com- 
81  pany. 

Said  2790  notes  were  issued  in  the  denominations 
mentioned  in  paragraph  numbered  2  of  these  findings,  and 
the  entire  issue,  aggregating  $2,250,000  (except  totes  for 
the  principal  sum  of  $3500  which  the  Company  retimed  the 
ownership  of),  were  sold  by  the  Company  subsequent  to 
their  date,  August  1,  1928,  to  987  different  persons  residing 
in  32  States  of  the  United  States,  the  District  of  Columbia, 
the  Territory  of  Hawaii,  and  three  foreign  countries. 
Three  hundred  fifty-nine  of  the  purchasers  of  said  notes, 
holding  937  of  the  notes,  in  amount  aggregating  $739,650, 
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did  not  at  any  time  have  actual  possession  of  any  of  said 
notes,  the  same  being"  permitted  by  said  persons  to  remain 
in  the  possession  of  the  Company  for  said  owners’  accounts 
for  safekeeping  and  collection,  under  the  following  form 
of  receipt: 

“727  15th  Street,  X.AV. 

“$ .  Washington,  D.  C . 

Received  .  for  collection  and 

safekeeping  one  note  drawn  by  Harry  Wardman  and  Thos. 

1\  Bones,  numbered . ,  aggregating  $ . ,  dated 

August  1,  1928,  secured  by  first  deed  of  trust  on  Lots  14,  15, 
16  and  pts  17  &  3,  Square  219,  bearing  interest  at  the  rate 
of  6% — 5  vrs. 

Swartzell,  Rlieem  &  Hensev  Co. 

By  . ....” 

Said  937  notes,  for  $739,650,  were  in  the  actual  posses¬ 
sion  of  the  Company  for  the  account  of  the  owners  thereof, 
on  July  16  and  17,  1930.  The  principal,  interest  and  two 
months'  advance  interest  on  said  notes,  as  of  July  16,  1930, 
amounted  to  a  total  of  $767,510.16.  As  of  July  16th  the 
total  of  the  principal  of  the  entire  issue  of  Shoreham  Build¬ 
ing  notes,  plus  interest  from  the  last  interest  date  (Febru¬ 
ary  1,  1930),  to  July  16,  1930,  and  plus  two  months’  ad¬ 
vance  interest,  amounted  to  $2,334,750. 

9.  On  various  dates  subsequent  to  August  1,  1928,  and 
prior  to  July,  ,1930,  the  102  plaintiffs  (original  plaintiffs 
and  interveners  in  both  cases  being  herein  referred 
82  to  as  plaintiffs)  in  these  two  cases  had  become  own¬ 
ers  of  Shoreham  Building  notes  in  the  amounts  set 
forth  as  to  each  plaintiff  in  the  bills  of  complaint  and  inter¬ 
vening  petitions;  85  of  said  plaintiffs  received  all  said 
Shoreham  Building  notes  held  by  them  from  the  Company 
as  a  reinvestment  of  the  proceeds  of  the  payment  of  notes, 
secured  on  real  estate,  previously  acquired  by  said  plain¬ 
tiffs  from  the  Company;  8  of  said  plaintiffs  received  part 
of  the  Shoreham  Building  notes  held  by  them  as  such  re¬ 
investments,  and  acquired  part  of  said  notes  for  cash;  9  of 
said  plaintiffs  |  acquired  all  of  their  Shoreham  Building 
notes  from  the  Company  for  cash.  The  total  principal 
amount  represented  by  the  Shoreham  Building  notes  owned 
on  July  16th  by  the  four  plaintiffs  in  the  Colby  case  was 
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$11,900;  the  total  principal  amount  of  said  note^  owned  on 
said  date  by  the  98  plaintiffs  in  the  Weliner  case  was 
$249,550;  the  aggregate  amount  of  the  notes  owned  on  July 
16,  1930,  by  the  102  plaintiffs  in  both  cases  being  $261,450. 
All  of  the  plaintiffs  (excepting  plaintiffs  Pemberton  and 
Camalier,  Ranch  and  Reed,  who  had  but  one  transaction, 
that  of  the  Shoreham  Building  notes,  with  the  pompany) 
had  for  the  varying  periods  of  time,  shown  in  t\ie  stipula¬ 
tions  between  the  parties  filed  in  these  cases,  during  which 
they  dealt  with  the  Company,  acquired  notes  sjecured  on 
real  estate  from  the  Company  as  investments  ana  reinvest¬ 
ments;  the  total  of  the  sums  invested  by  all  of  (the  plain¬ 
tiffs  with  the  Company  from  the  time  plaintiffs  respectively 
made  their  first  investment  in  real  estate  notes  marketed  by 
the  Company  to  the  time  of  their  acquisition  of  Shoreham 
Building  notes  amounted  to  $1,181,250;  of  this  total,  upon 
payment  to  the  Company  of  prior  issues  of  notes  owned  by 
i hem,  plaintiffs  had  required  and  received  from  the  Com¬ 
pany  in  cash  a  total  of  $39,900,  or  3.37  per  cent  of 
83  the  aggregate  total  of  all  of  their  investments  in 
Swartzell  Company  real  estate  notes;  over  the  same 
period  plaintiffs  had,  upon  the  payment  of  prior  issues  of 
notes  part  of  which  plaintiffs  owned,  accepted  real  estate 
notes  from  the  Company  as  a  reinvestment  of  the  (principal 
sum  paid  to  the  Company  on  notes  owned  by  ijheni  for 
96.63  per  cent  of  the  sums  invested  by  them  in  ncijtes  mar¬ 
keted  by  the  Company.  With  the  exceptions  of  the  cash 
payments  by  the  Company  to  plaintiffs  of  $39,900  of  their 
total  investments  aggregating  $1,181,250,  at  no  t ijne  since 
their  first  purchases  from  the  Company  of  real  estate  notes 
did  any  of  the  plaintiffs  ever  receive  or  require  payment 
of  the  principal  of  any  notes  bought  by  them  from  the 
Company,  always  accepting  real  estate  notes  from  the  Com¬ 
pany  as  a  reinvestment  of  the  principal  sums  received  by 
the  Company  on  notes  owned  by  them.  All  payments  which 
were  made  on  account  of  principal  and  interest  oil  any  of 
said  investments  of  plaintiffs  were  received  for  them  by 
the  Company.  All  payments  of  interest  received  b|y  plain¬ 
tiffs  were  received  from  the  Company.  The  Riggs  Na¬ 
tional  Bank,  in,  and  prior  to,  July,  1930,  had  knowledge  of 
the  fact  that  the  Company’s  noteholders  accepted  reinvest¬ 
ments  represented  by  issues  of  notes  secured  on  real  estate, 
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of  the  character  marketed  by  the  Company,  upon  the  pay¬ 
ment  of  prior  note  issues,  substantially  as  in  this  Finding 
above  set  forth. 

10.  The  deed  of  trust  securing  the  said  2790  Shoreham 
Building*  notes,  for  the  aggregate  principal  sum  of  $2,250,- 
000,  followed  the  form  which  had  been  in  use  bv  the  Com- 
panv  for  several  rears,  bore  the  legend  “Swartzell,  Rheem 
A*  Hensey  Company,  727  15th  Street,  X.  AY.,  Washington, 
1).  (V',  and  contained  a  provision  expressly  reserving  “the 
privilege  of  paying  any  or  all  of  said  notes  at  any  time  be¬ 
fore  maturity  thereof  by  paying  the  interest  thereon  to 
date  of  said  payment  and  two  (2)  months’  interest 
84  in  advance”.  Said  deed  of  trust  further  contained 
the  following: 

“The  principal  and  interest  of  said  notes  being  payable 
at  the  office  of  Swartzell,  Rheem  and  Hensey  Company  in 
the  Citv  of  Washington,  District  of  Columbia.” 

Said  deed  of  trust  further  provided: 

“And  Whereas,  the  said  parties  hereto  of  the  first  part” 
(Wardman  and  Bones,  the  makers  of  the  notes)  “desire  to 
secure  the  full  and  punctual  payment  of  said  debt  and  the 
interest  thereon  *  *  *  and  also  to  secure  the  reinbursement 
to  the  holder  or  holders  of  said  notes  and  to  the  parties 
hereto  of  the  second  part,  or  the  survivor  or  his  heirs  or 
substituted  Trustee,  and  to  Swartzell,  Rheem  and  Hensey 
Company,  a  Virginia  corporation  doing  business  in  the  Dis¬ 
trict  of  Columbia,  and  to  any  purchaser  or  purchasers, 
grantee  or  grantees  under  any  sale  or  sales  under  the  tiro- 

visions  of  this  Trust,  of  all  money  which  mav  be  advanced 

»  • 

as  herein  provided  *  *  *  ,  with  interest  at  the  same  rate 
as  on  the  principal  debt  on  all  such  costs  and  sums  so  ad¬ 
vanced  from  the  date  of  such  advance  until  paid.” 

Said  provision,  quoted  in  part  above,  was  followed  by 
the  conveyance  bv  Wardman  and  Bones  to  Swartzell  and 
Rheem,  Trustees,  of  the  lands  and  premises  described  in 
said  deed  of  trust. 

Said  deed  of  trust  further  provided  that  said  property 
is  conveyed  to  the  Trustees  in  trust  to  hold  upon  the  terms 
and  under  the  limitations  therein  set  forth — 

“And  upon  the  full  payment  of  all  of  said  notes  and  of 
all  extensions  or  renewals  thereof,  and  the  interest  thereon, 
or  upon  prepayment  thereof  with  interest  and  advance  in- 
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terest  thereon  as  therein  provided,  and  of  all  moneys  ad¬ 
vanced  or  expended  as  herein  provided,  and  of  all  other 
proper  costs  (including  cost  of  advertising),  charges,  com¬ 
missions,  half-commissions  and  such  commissions  as  may 
be  allowed  by  law  and  are  not  otherwise  herein  provided 
for,  and  expenses  incurred  by  means  of  these  trusts,  at  any 
time  before  the  sale  hereinafter  provided  for,  to  release 
and  reconvey  the  said  described  premises  in  fee  jinto,  and 
at  the  cost  of,  the  said  Harry  Wardman  and  Thomas  P. 
Bones,  as  joint  tenants,  or  the  party  or  parties  then  claim¬ 
ing  under  them.  And  it  is  mutually  covenanted  and  agreed 
by  and  between  the  respective  parties  hereto  that  the  said 


full  payment  of  principal  and  interest,  as  hereinabove  pro¬ 
vided,  at  the  office  of  Swartzell,  Rheem  and  Hensey  Com¬ 
pany  in  the  City  of  Washington,  District  of  Columbia,  shall 


constitute  payment  of  said  notes  respectively  and  shall  stop 
interest  thereon  from  date  of  said  payment  at  s*jid  office, 
and  (all  other  matters  having  been  fully  paid  as  herein  pro¬ 
vided)  the  said  parties  hereto  of  the  second  par^.,  or  the 
trustee  acting  in  the  execution  of  this  tnjst,  shall 
85  thereupon  have  power  to  release  and  reconvey  said 
land  and  premises,  as  aforesaid,  without  the  presen¬ 
tation  or  cancellation  of  said  notes  or  any  of  them.” 

Said  deed  of  trust  further  provided  that  the  parties  of 
the  first  part  thereto  covenant,  among  other  things,  “to  pay 
the  interest  on  the  indebtedness  hereby  secured  quarterly, 
upon  demand  of  said  parties  hereto  of  the  second  part,  or 
of  the  trustee-  acting  in  the  execution  of  this  trust,  at  the 
office  of  Swartzell,  Rheem  and  Hensey  Company,  in  the 
City  of  Washington,  District  of  Columbia,  for  the  use  and 
benefit  of  the  respective  holders  of  said  notes  wlie^i  and  as 
the  interest  on  said  notes  shall  become  due  by  tlie  terms 
thereof”. 

It  was  further  provided  in  said  deed  of  trust  that  in  the 
event  of  the  failure  of  the  grantors  (parties  of  the  first 
part),  or  their  successors,  to  payr  interest  on  said  date,  or 
any’  portion  thereof,  when  and  as  the  same  shall  become 
due  and  payable, 

“then  Swartzell,  Rheem  and  Hensey  Company,  a  corpora¬ 
tion  organized  under  the  laws  of  the  State  of  Virginia  and 
doing  business  in  the  City  of  Washington,  District  of  Co- 


80 


AGNES  LEE  COLBY.  ADMINISTRATRIX,.  ET  AL.,  VS. 


lumbia,  may,  at  its  option,  advance  to  the  holder  or  holders 

of  said  notes  such  overdue  and  unpaid  interest,  and  the  sum 

or  sums  so  advanced  shall  bear  interest  thereon  at  the  same 

rate  of  interest  as  the  principal  debt  from  the  date  of  such 

advance  until  paid,  and  the  sum  or  sums  so  advanced  with 

interest  thereon,  shall  forthwith  attach  as  a  lien  hereunder 

and  be  demandable  at  anv  time  *  *  * 

* 

Said  deed  pf  trust  contained  no  provision  authorizing  the 
trustees  named  therein  to  borrow  rnonev. 

11.  On  October  5,  1929,  the  said  Wardman  and  Bones 
conveyed  the  aforesaid  real  estate,  improved  by  the  Shore- 
ham  Building,  by  deed  of  that  date  to  Fred  H.  Van  Vranken 
and  Edward  i  L.  Wissman,  employees  of  the  Company,  who 
took  title  to  said  property  and  held  the  same  for  the  benefit 
of  the  Company. 

12.  On  January  9,  1930,  said  Van  Vranken  and  Wissman, 
as  joint  tenants,  being  the  owners  of  record  of  the  afore¬ 
said  Shoreham  Building,  executed  a  deed  of  trust 

86  conveying  said  real  estate  to  Luther  A.  Swartzeli 
and  Edmund  D.  Kheem,  Trustees,  to  secure  Charles 
\V.  Handy,  an  employee  of  the  Company,  $300,000,  repre¬ 
sented  by  one  joint  and  several  note  for  that  amount  dated 
January  9,  1930,  which  was  recorded  July  10,  1930;  said 
deed  of  trust  was  to  secure  the  indebtedness,  represented 
by  the  note,  issued  in  the  denomination,  above  stated.  Said 
Handy  endorsed  the  aforesaid  note  in  blank,  the  same  hav¬ 
ing  been  taken  by  him  for  the  benefit  of  the  Company,  and 
the  Company  negotiated  said  note,  depositing  it  as  collat¬ 
eral  security  for  a  loan  made  to  it  of  $255,000.  by  Southern 
Dairies,  Inc.,:  a  corporation.  In  order  to  consummate  the 
transaction  involving  the  exchange  of  the  Hurlev-W right 
Building-  for  the  Shoreham  Building-  it  was  necessarv  that 
the  second  deed  of  trust  securing  $300,000  and  the  first  deed 
of  trust  securing  $2,250,000  should  be  released. 

13.  Robert  V.  Fleming  is,  and  continuously  since  1925 
has  been,  President  of  the  Riggs  National  Bank;  he  has 
been  connected  with  that  Bank  in  clerical  and  official  ca¬ 


pacities  continuously  since  1907.  On  the  morning  of  July 
16,  1930,  Edihund  D.  Rheem  called  upon  Fleming,  as  .the 
Bank’s  President,  and  told  him  that  the  Company  had  sold 
the  Shoreham  Building  to  Messrs.  Hurley  and  Cromwell; 
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that  a  very  advantageous  sale  of  the  Shoreham  Building 
had  been  made,  that  the  property  was  being  refinanced, 
that  the  Company  would  receive  a  very  substantial  sum  in 
cash  and  was  taking  in  exchange  the  Hurley- Wrigjht  Build¬ 
ing,  at  an  estimated  value  of  $1,000,000,  that  building  being 
subject  to  a  deed  of  trust  securing  $260,000  and  being 
rented  to  the  Government  for  something  over  $75,000  a 
year;  that  the  Company  was  also  receiving,  as  part  con¬ 
sideration  for  the  Shoreham  Building,  a  second  deed  of 
trust  thereon  securing  $400,000;  that  the  Company  had 
made  arrangements  to  negotiate  the  $400,000  deed 
87  of  trust  note,  and  that  the  Hurley-Wright  Building 
which  it  was  receiving  would  be  very  easy  tci  dispose 
of  or  to  refinance;  that  pending  the  confirmation  and  settle¬ 
ment  of  the  transaction  the  Company  would  need  to  borrow 
about  $625,000  for  a  period  of  four  or  five  days,  to  secure 
which  it  would  deposit  as  collateral  first  mortgage  notes 
secured  on  the  Westchester  Apartment  Properties,  in  an 
amount  exceeding  the  amount  of  the  loan  by  not  less  than 
20  per  cent ;  that  this  loan  was  needed  because  tihe  New 
York  Title  Company,  which  was  tending  to  the  settlement 
of  the  transaction,  did  not  seem  to  understand  local  pro¬ 
cedure  in  the  District  or  the  Company’s  method  of  settle¬ 
ment  with  its  customers.  Rlieem  stated  that  the  Company 
had  ample  Westchester  notes  to  comply  with  the  Bank’s  20 
per  cent  in  excess  of  the  loan  requirement;  Fleming  was 
familiar  with  the  Westchester  Apartments  property,  and 
this  securitv  was  satisfactory  to  the  Bank;  the  Biink  had 

•/  %>  f 

always  accepted  Swartzell,  Rlieem  &  Hensey  Company  first 
trust  notes  as  collateral  for  their  face  value,  with  the  usual 
margin  requirement,  exactly  as  it  had  accepted  nbtes  se¬ 
cured  on  real  estate  marketed  by  the  B.  F.  Saul  Company, 
the  H.  L.  Rust  Company,  and  other  mortgage  houses  of 
standing.  There  was  nothing  unusual  in  the  making  of 
temporary  loans  for  periods  of  from  one  to  five  days.  On 
that  date  the  Company’s  total  indebtedness  to  the  Bank 
amounted  to  $211,000,  and  Fleming  advised  Rlieem  i;hat  the 
Bank  could  not  then  loan  the  Company  directly  more  than 
$380,000  on  the  collateral  offered.  Thereupon  Rlieem  sug¬ 
gested  that  he  himself  make  a  loan  for  the  difference  be¬ 
tween  $380,000  and  $625,000,  and  Fleming  told  him  that  in 
some  cases  where  there  was  a  principal  shareholder  mak- 


82 


AGNES  LEE  COLBY,  ADMINISTRATRIX,  ET  AL.,  VS. 


ing  a  loan  and  the  corporation  already  had  a  loan,  they 
were  sometimes  classed  as  one  loan,  and  he  preferred  not 
to  make  the  loan  in  that  manner.  Fleming  agreed, 
SS  on  Rheem ’s  request,  to  loan  the  balance  of  the 
amount  needed  to  Messrs.  Swartzell  and  Rheem  as 
Trustees,  upon  the  collateral  of  Westchester  notes  which 
Rheem  stated  would  be  loaned  Swartzell  and  Rheem,  Trus¬ 
tees,  by  the  Company.  At  that  time  the  Company  owned 
notes  secured  by  deeds  of  trust  on  the  Westchester  Apart¬ 
ment  properties  amounting  to  a  total  of  $1,025,000.  Rheem 
stated  to  Fleming  that  the  Company  would  be  able  to  pay 
the  loans  when  due,  but  did  not  discuss  with  Fleming  the 
source  of  the  moneys  to  make  said  repayment.  Fleming 
agreed  to  make  the  loans,  and  there  was  nothing  in  Rheem ’s 
conversation,  attitude,  or  in  the  circumstances  connected 
with  the  loans  that  aroused  any  suspicion  in  Fleming  as  to 
the  bona  fide  character  of  the  loans.  At  that  time  Rheem ’s 
reputation  in  the  community  for  honor,  integrity  and  busi¬ 
ness  abilitv  was  excellent.  Later  on  the  same  dav  Rheem 
*  * 

and  Swartzell  called  at  the  Bank  to  consummate  the  loan, 
the  former  stating  to  Xevius,  Vice  President,  to  whom  the 
consummation  of  the  transaction  had  been  committed,  that 
lie  had  found  that  $635,000  instead  of  $625,000  would  be 
needed,  and  proposing  that  the  loan  to  the  Company  should 
be  in  the  sum  of  $380,000,  collaterally  secured  by  West¬ 
chester  notes  amounting  to  $500,000,  and  the  loan  to  Swart¬ 
zell  and  Rheem,  Trustees,  should  be  in  the  sum  of  $255,000, 


collaterallv  secured  bv  Westchester  first  trust  notes 
»  • 

amounting  to  $359,000.  The  loans  were  then  made  in  the 
form  of  two  promissory  notes,  one  signed  by  the  Company 
for  $3S0,000,  and  the  other  by  Luther  A.  Swartzell  and 
Edmund  D.  Rheem,  Trustees,  under  the  deed  of  trust  re¬ 
ferred  to  in  the  eighth  paragraph  hereof,  for  $255,000, 
which  notes  were  secured  by  deposit  of  collateral  above  re¬ 
cited  amounting  in  the  aggregate  of  $859,000.  Each  note 
was  payable  on  or  before  five  days  after  date,  and 
89  bore  interest  at  the  rate  of  6  per  cent.  Bank's  Cash¬ 
iers  checks  were  issued  for  the  amounts  of  these  two 


loans.  Neither  Mr.  Fleming,  nor  any  other  officer  of  the 
Bank,  examined  the  deed  of  trust.  Mr.  Fleming  assumed 
that  Messrs.  Rheem  and  Swartzell,  as  Trustees,  had  lawful 
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authority  to  obtain  the  loan.  Said  Trustees  had  no  account 
in  Riggs  Bank. 

14.  On  the  afternoon  of  July  16,  1930,  the  Company  and 
Swartzell  and  Rheem  opened  with  the  Bank  a  new  account 
in  the  following  title:  “Swartzell,  Rheem  &  Hensev  Co., 
and  Luther  A.  Swartzell  and  Edmund  D.  Rheem,  Trustees 
under  Deed  of  Trust  dated  August  1,  1928  and  recorded  in 
Liber  6194,  Folio  347  of  I).  C.  Land  Records,  for  account 
of  holders  of  notes  described  in  said  trust.” 

The  first  deposit  made  in  this  new  account  consisted  of 
the  sum  of  $1,706,645.80,  represented  by  a  check  of  the 
Xew  York  Title  &  Mortgage  Company  for  $1,556,645.80  and 
a  check  of  the  Shoreham  Investment  Company,  4  corpora¬ 
tion  organized  bv  Messrs.  Hurler  and  Cromwell, 
fore  mentioned,  to  take  title  to  the  Shoreham 
property,  in  the  sum  of  $150,000.  Both  of  these  ch] 
made  payable  to  the  order  of  “Swartzell,  Rheem 
sey  Co.  and  Luther  A.  Swartzell  and  Edmund  B.  Rheem, 
Trustees  under  deed  of  trust  dated  August  1,  1928,  and  re¬ 
corded  in  Liber  6194,  Folio  347  of  D.  C.  Land  Records,  for 
account  of  holders  of  notes  described  in  said  trust.”  The 
title  of  the  new  account  opened  July  16,  1930,  was  taken 
from  the  faces  of  these  two  checks.  On  the  same  date,  July 
16,  1930,  after  the  consummation  of  making  of  the  loans  as 
set  forth  in  the  above  finding  numbered  13,  there  was  de¬ 
posited  in  the  said  new  account  the  sum  of  $635,000,  repre¬ 
sented  by  the  Bank’s  Cashiers  checks,  one  payable  to  the 
order  of  Swartzell,  Rheem  and  Hensev  Co.  in  the  sum  of 
$380,000,  and  one  payable  to  the  order  of  Luther  A.  Swart¬ 
zell  and  Edmund  I).  Rheem,  Trustees,  in  the  sum  of 

said  new 
0.  This 
Id  to  de- 


hereinbe- 
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90 


$255,000.  The  total  of  the  deposits  made  in 
account  on  July  16,  1930,  was  $2,341,645.$ 
new  account  was  opened,  and  the  above  referre 
posits  therein  were  made,  through  the  New  Accounts  Be 
partment  of  the  Bank. 

15.  John  H.  Stadtler,  assistant  secretary  of  the  District 
Title  Insurance  Company,  accompanied  Mr.  Rheem  when 
the  latter  called  at  the  bank  on  the  afternoon  of  July  16 
and  saw  Mr.  Xevius.  Prior  to  this  time  Mr.  Xevius  did  not 
know  Mr.  Stadtler  nor  at  this  interview  did  he  know  the 
laiter’s  position.  There  are  differences  of  recollection  be¬ 
tween  the  parties  as  to  who  made  different  statements  and 
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it  is  not  necessary  to  decide  which  is  correct.  Mr.  Stadtler 
had  in  his  possession  the  two  checks  beforementioned  of  the 
Xew  York  Title  Company  and  the  Shoreham  Investment 
Company.  He  was  under  instructions  not  to  deposit  these 
until  he  was  assured  that  there  was  on  deposit,  or  arrange¬ 
ments  had  been  made  for  the  deposit  of,  sufficient  funds  to 
make  the  total  in  the  account  $2,334,750.  Before  he  made 
the  deposit  he  received  assurance  from  some  one  that  the 
money  necessary  to  make  this  total  either  was  on  deposit 
or  arrangements  had  been  made  so  that  it  would  be  de¬ 
posited  at  the  same  time  as  his  own  deposits.  Having  this 
assurance  he  accordingly  deposited  said  checks.  Mr.  Stadt¬ 
ler  was  also  under  instructions  not  to  make  said  deposit 
until  he  obtained  the  $300,000  note  beforementioned.  Mr. 
Rheem  obtained  and  handed  this  note  to  him  before  he  left 
the  bank.  Before  Mr.  Stadtler  left  the  bank  Mr.  Xevius, 
Vice  President  of  the  bank,  wrote  and  gave  to  said  Stadtler 

i  7 

the  following  letter: 

01  “Julv  16,  1930. 

AMXrMVS 

District,  Lawyers,  and  Washington  Title  Insurance  Com¬ 
pany,  Washington,  I).  C. 

Dear  Sirs: 

This  is  to  advise  that  there  is  on  deposit  to  the  credit  of 
Swartzell,  Rheem  and  Hensev  Co.,  and  Luther  A.  Swartzell 
and  Edmund  D.  Rheem,  Trustees  under  Deed  of  Trust 
dated  August  1,  1928,  and  recorded  in  Liber  6194,  folio  347 
of  D.  C.  Land  Records,  for  account  of  holders  of  notes  de¬ 
scribed  in  said  trust  in  the  sum  of  $2,334,750. 

Verv  trulv  vours, 

"a.  m*  xevius 

Vice  President.” 


An  identic  letter  on  the  same  day  was  addressed  and  de¬ 
livered  to  The  Xew  York  Title  and  Mortgage  Co.,  Wash- 

C*  C*  7 

ington  Branch. 

16.  Subsequent  to  the  writing  and  delivery  of  the  afore¬ 
said  letters  Xevius,  Vice  President,  reported  to  Fleming, 
President,  the  making  of  the  aforesaid  loans,  the  opening 
of  the  new  account  (which  had  not  been  mentioned  to  said 
Fleming  by  Rheem  that  morning),  and  the  writing  of  the 
two  aforesaid  letters.  Thereupon,  to  prevent  any  possible 
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misunderstanding  as  to  the  functions  or  obligations  of  the 
Bank  in  the  premises,  said  Fleming  by  telephone  communi¬ 
cated  to  AY.  J.  Booher,  Manager  of  the  AAmshington  Branch 
of  the  said  New  A^ork  Title  &  Mortgage  Company,  and 
stated  in  substance  that  the  Bank  could  not  assume  any 
obligation  or  function  in  the  matter  of  the  payment  of  the 
notes  referred  to  in  the  title  of  the  new  account,  that  Swart- 
zell,  T?heem  and  Henscy  Company  always  made  its  own 
settlements  with  noteholders,  and  the  Bank  could  not  un¬ 
dertake  anv  such  function.  The  said  Booher  informed 
Fleming  that  his  Company  understood  that  thoroughly  and 
did  not  expect  the  Bank  to  undertake  any  such  function, 
that  bis  Company  simply  wanted  to  know  that  the  money 
was  there;  that  lie  was  sorry  he  could  not  return  the  afore¬ 
said  Xevius  letter  to  the  Bank  as  he  had  already  sent  it  to 

* 

New  A~ork,  but  that  he  would  confirm  the  understanding 
herein  mentioned. 

17.  Immediately  after  the  conversation  between 
92  Booher  and  Fleming,  set  forth  in  finding  numbered 
16,  Fleming  had  a  conversation  by  telephone  with 
Rheem  in  which  Fleming  stated  that  his  attention  had  been 
called  to  the  letter  addressed  to  the  Title  Company,  that  lie 
had  explained  to  that  Company  that  the  Bank  could  not 
undertake  anv  obligation  to  noteholders  in  connection  with 
the  transaction,  and  that  Swartzell,  Rheem  and  Hensey 
Company  made  their  own  settlements;  Rheem  responded 
that  of  course  it  was  not  expected  that  the  Bank  wc^uld  per¬ 
form  any  such  function,  stating  that  the  Title  Company 
knew  that  Swartzell,  Rheem  and  Hensey  Company  made  its 
own  settlements  with  noteholders;  that  he  would  explain 
that  to  the  Title  Company  again,  and  that,  in  any  event,  the 
whole  matter  would  be  cleared  up  shortly. 

IS.  Following  the  foregoing  conversations  Fleming  wrote 
and  signed  and  turned  over  to  Nevius  to  deliver  to  the  said 
New  York  Title  Company,  and  said  Nevius  on  the  morning 
of  July  17,  1930,  did  deliver  to  said  Company,  the  follow¬ 
ing  letter: 
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|  “Julv  16,  1930. 

RVFrMVS 

New  York  Title  and  Mortgage  Company, 

Washington  Branch, 

1425  Eye  Street,  N.  W., 

Washington,  D.  C. 

Gentlemen  : 

Referring  to  our  letter  to  you  of  even  date,  advising  that 
Swartzell,  Rheem  and  Hensey  Company,  and  Luther  A. 
Swartzell  and  Edmund  D.  Rheem,  Trustees,  had  deposited 
the  sum  of  $2,334,750.  to  their  credit  today,  and  to  my  sub¬ 
sequent  conversation  over  the  telephone  with  your  Mr. 
Booher,  I  desire  to  confirm  my  statement  to  the  effect  that 
in  issuing  our  letter,  we  did  so  without  any  obligation  on 
our  part  to  look  to  the  application  of  the  money  deposited 
in  the  payment  of  the  first  deed  of  trust  notes,  secured  un¬ 
der  deed  of  trust  dated  August  1,  1928,  in  Liber  6194,  folio 
347  of  D.  C.  Land  Records. 

I  am  writing  you  to  this  effect  as  it  appears  to  me  that 
our  previous  letter  might  be  misconstrued,  and  as  you  know 
the  bank  could  not  assume  the  responsibility  of  look- 
93  ing  to  the  application  of  these  funds. 

Yours  verv  trulv, 

ROBERT  V.  FLEMING 
i  President.'' 


19.  Upon  delivery  to  it  of  the  letter  quoted  in  finding 
numbered  18  s  the  New  York  Title  Company,  by  AY.  J. 
Booher,  Manager  of  its  Washington  Branch,  addressed  to 
the  Bank  and  delivered  to  Mr.  Nevius,  on  July  17,  1930,  the 
following  letter  on  die  letterhead  of  the  New  York  Title  and 
Mortgage  Company: 


The  Riggs 
of 


“Washington 

V  J* 

National  Bank 


Branch,  1425 


Eye  Street,  N.  AY. 
July  17,  1930. 


AYashington,  D.  C. 

Gentlemen : 

AYe  have  received  vour  letter  of  Julv  16  wherein  vou 

•  *  * 

state  as  follows: 

‘This  is  to  advise  that  there  is  on  deposit  to  the  credit  of 
Swartzell,  Rheem  and  Hensey  Co.,  and  Luther  A.  Swartzell 
and  Edmund  D.  Rheem,  Trustees  under  Deed  of  Trust 
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dated  August  1,  1928,  and  recorded  in  Liber  6194,  folio  347 
of  D.  C.  Land  Records,  for  account  of  holders  or  notes  de¬ 
scribed  in  said  trust,  in  the  sum  of  $2,334,750. 9 

We  have  also  received  your  supplemental  letter  of  the 
same  date  in  which  you  make  reference  to  the  above  quoted 
letter  and  point  out  a  possible  misconstruction  which  this 
company  might  put  upon  it,  namely,  that  the  Riggs  Na¬ 
tional  Bank  as  depository  of  the  sum  of  $2,334,750  in  the 
account  of  ‘Swartzell,  Rheem  and  Hensey  Co.,  and  Luther 
A.  Swartzell  and  Edmund  1).  Rheem,  Trustees  under  Deed 
of  Trust  dated  August  1,  1928,  and  recorded  in  Liber  6194, 
folio  347  of  D.  C.  Land  Records,  for  account  of  holders  of 
notes  described  in  said  trust,’  might,  bv  the  terms  of  said 
quoted  letter,  appear  to  have  the  obligation  or  assume  the 
obligation  to  see  to  the  application  of  such  funds.  In  reply 
to  your  supplemental  letter,  we  desire  to  state  that  this 
company  does  not  place  any  such  misconstruction  upon 
your  letter  as  above  quoted. 

Verv  truly  vours, 

W.  J.  BOOHER 

W  J  B  d  M anager.  ’ 7 

20.  On  July  16,  1930,  there  was  written,  and  on  July  17, 
1930,  delivered,  to  the  District,  Lawyers,  and  Washington 
Title  Insurance  Company  a  letter  identical  with  that  se! 

forth  in  finding  numbered  18,  except  for  the  neces- 
94  sary  change  in  the  name  of  the  addressee.  Upon  de¬ 
livery  of  that  letter  to  the  District  Title  Company, 
that  Company  returned  to  the  Bank  the  letter  addressed  to 
it  bv  Xevius  on  Julv  16,  1930,  with  the  statement  that  the 
same  was  of  no  importance  or  value  to  that  Title  Company. 

21.  The  Southern  Dairies,  Inc.,  which  had  made  the  loan 
of  $255,000  to  Swartzell,  Rheem  and  Hensey  Company,  col¬ 
laterally  secured  by  the  $300,000  second  trust  note  on  the 
Shoreham  Building,  as  set  forth  in  finding  numbered  12 
hereof,  was  a  depositor  in  and  customer  of  the  Bank.  Said 
Southern  Dairies  had  placed  the  said  $255,000  rote,  and 
the  said  $300,000  note  which  it  held  as  collateral  security, 
with  the  Bank  for  collection  for  the  Southern  Dairies  ac¬ 
count.  As  of  July  16th  the  sum  required  to  pay  principal 
and  interest  of  said  $255,000  note  amounted  to  $2(|2, 947.49. 
At  that  time  the  balance  to  the  credit  of  Swartzell,  Rheem 
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and  Hensey  Company’s  general  deposit  account  with  the 
Bank  amounted  to  $86,907.50.  On  the  afternoon  of  July 
16,  1930,  Edmund  D.  Rheem  presented  at  the  teller's  win¬ 
dow  of  the  Customers  Real  Estate  Collection  Department 
of  the  Bank  a  check  drawn  on  the  Swartzell,  Rheem  and 
Hensey  Company  general  account  with  the  Bank  for  the 
sum  of  $262,9,47.49  with  the  statement  that  he  thereby 
wished  to  pay  the  aforesaid  $255,000  note  and  have  the 
same,  with  the  collateral  note  securing  it,  surrendered  to 
him.  The  teller  on  dutv  in  the  said  Real  Estate  Collection 
Department  at  that  time,  acting  under  authority  given  him 
by  Xevius,  the  Bank's  Vice  President,  who  was  also  pres¬ 
ent,  accepted  s^id  check  and  surrendered  said  notes,  with¬ 
out  telephoning  to  the  Bookkeeping  Department  to  ascer¬ 
tain  the  balance  in  the  Company's  account.  The  accep¬ 
tance  of  said  chock  created  an  overdraft  amounting  to  $178,- 
045.49  in  the  Swartzell,  Rheem  and  Hensey  Company  gen¬ 
eral  deposit  account  with  the  Bank.  Neither  the  said 
95  Xevius  nor  the  said  teller  who  accepted  said  check 
knew  that  said  acceptance  would  create  said  over¬ 
draft.  Said  Xevius  in  authorizing  the  acceptance  of  said 
check  in  good  faith  relied  upon  his  knowledge  of  the  uni- 

formlv  substantial  and  satisfactory*  character  of  the  said 
•  • 

deposit  account,;  neither  he  nor  any  officer  or  employee  of 
the  Bank  knew  that  thereby  an  overdraft  had  been  created 
until  after  said  check  was  entered  on  the  ledger  of  said  ac¬ 
count  in  the  Bookkeeping  Department,  when,  on- the  even¬ 
ing  of  July  16,  1930,  the  head  bookkeeper  reported  to  Xev¬ 
ius.  who  in  turn  reported  to  Fleming,  the  occurrence  of  the 
overdraft. 

22.  (’hecks  drawn  against  the  Swartzell,  Rheem  and  Hen- 
soy  Company  general  deposit  account  with  the  Bank  which 
were  presented,  honored,  and  entered  upon  the  ledger 
sheets  of  said  account  prior  to  the  entry  of  any  deposit 
therein  on  Julv  17,  1930,  increased  the  total  of  the  Com- 
pane’s  overdraft,  as  of  July  17,  1930,  from  $178,045.49  to 
$184,190.51. 

23.  On  July  17,  1930,  a  check  drawn  by  “Swartzell, 
Rheem  and  Hensey  Co.,  and  Luther  A.  Swartzell  and  Ed¬ 
mund  D.  Rheem.  Trustees  under  deed  of  trust  dated  Au¬ 
gust  1,  1928  and,  recorded  in  Liber  6194,  Folio  347  of  D.  C. 
Land  Records,  for  account  of  holders  of  notes  described  in 


THE  RIGGS  NATIONAL  BANK. 


89 


said  trust,”  for  $2,341,645.80,  payable  to  the  I  order  of 
Swartzell,  Hheem  and  Hensev  Co.  and  dulv  endorsed  in 

4  *  I 

blank  by  Swartzell,  Rheem  &  Hensev  Co.,  was  deposited  in 
the  Bank  to  the  credit  of  the  general  account  of  said  Com¬ 
pany.  The  foregoing  check  was  dated  July  16,  1930,  and 
was  for  the  exact  amount  standing  to  the  credit  of  that  ac¬ 
count  ;  it  was  presented  to  the  paying  and  receiving  teller’s 
window  of  the  Bank,  with  duplicate  deposit  slips,  on  July 
17,  1930,  and  was  received  by  the  Bank  for  deposit  on  that 
date.  Xo  officer  or  employee  of  the  Bank  had  any  connec¬ 
tion  with,  or  knowledge  of,  the  receipt  of  that  de- 
96  posit  at  the  time  it  was  made  excepting  the  paying 
and  receiving  teller  who  received  the.  same  from  a 
representative  of  the  Company.  The  deposit  of  the  pro¬ 
ceeds  of  that  check  paid  in  full  the  then  existing  overdraft 
and  left  a  balance  to  the  credit  of  the  Company  in  its  gen¬ 
eral  deposit  account  with  the  Bank  amounting  tcf  $2,157,- 

said  dav 


heck  for 
with  the 
order  of 
o  one  of 
'ompany 
on,  the 


155.29.  Other  deposits  made  in  said  account  on 
aggregated  $6,367.75. 

24.  On  July  17,  1930,  the  Company  drew  a  c 
$635,105.93  against  its  general  deposit  account 
Bank  which  check  was  on  its  face  payable  to  the 
Biggs  National  Bank.  This  check  was  presented  tl 
the  Bank’s  note  tellers  by  a  representative  of  the  ( 
in  payment  of  principal  of,  and  one  day’s  interes 
loans  amounting  to  $635,000  made  by  the  Bank  to  the  Com¬ 
pany  and  to  Swartzell  and  Rheem  on  July  16,  1930.  When 
this  check  was  delivered  to  the  paying  teller  with  the  state¬ 
ment  that  it  was  to  pay  the  principal  and  interest  of  said 
notes  and  with  request  for  their  surrender  marked  paid, 

the  said  teller  communicated  bv  the  Bank’s  interior  tele- 

* 

phone  system  to  the  Bookkeeping  Department  and  ascer¬ 
tained  that  the  balance  to  the  credit  of  the  account  against 
which  the  check  was  drawn  was  sufficient  to  meet  the 
amount  of  said  check;  said  teller  had  no  knowledge  of  the 
source  of  said  balance;  said  teller  thereupon  accented  the 
said  check,  marked  the  said  notes  for  $635,000  paid,  and 
delivered  the  same  to  the  Company  which,  on  the  sai|ne  date, 
received,  and  receipted  for,  the  Westchester  Apartment 
property  notes,  totaling  $859,000,  which  had  been  deposited 
with  the  Bank  as  collateral  as  aforesaid.  Said  note 


is 


sum  of  $859,000  were  returned  to  the  Company,  a 


in  the 
id  with 
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otlicr  notes  secured  on  the  same  properties  made  the  total 
of  said  Westchester  Apartment  notes  owned  by  the  Com¬ 
pany,  free  and  unpledged,  as  of  July  17,  1930, 

97  $1,025,000. 

25.  Bv  t ho  terms  of  the  collateral  notes  to  secure 
the  payment  of  which  the  $859,000  of  Westchester  Apart¬ 
ment  Property  notes  had  been  pledged,  said  Westchester 
notes  constituted  collateral  security  for  the  payment  of  the 
amount  of  the  aforesaid  overdraft,  $184,190.51,  in  addition 
to  the  notes  for  $655,000. 

26.  In  all  of  the  foregoing  transactions  between  Swart - 
zell,  Rlieem  &  Hensey  Company  and  or  Rlieem  and  Swart- 
zell  and  the  Bank,  the  Bank  and  each  and  every  one  of  its 
officers  and  employees  taking  any  part  in,  or  having  any 
connection  with,  or  knowledge  of,  any  of  the  said  trans¬ 
actions.  acted  in  good  faith  and  in  the  ordinarv  course  of 
hanking  transactions  with  its  depositors  and  customers. 
Xo  officer  or  employee  of  the  Bank  had  any  knowledge  that 
the  Company  or  any  officer  or  employee  of  it  was  acting  or 
intended  to  act  in  bad  faith  in  settling  with  the  Shoreliam 
Building  noteholders,  or  any  of  them,  or  was  misappropri¬ 
ating,  or  intending  to  misappropriate,  any  of  the  proceeds 
of  the  payment  of  said  notes. 

27.  As  of  Julv  17,  1930,  after  the  consummation  of  all  of 

•  * 

the  aforesaid  transactions,  Swarlzell,  Rheem  &  Hensey 
Company  had  in  its  possession  available  for  use  by  it  in 
settling  with  the  owners  of  Shoreham  Building  notes  the 
sum  of  $1,528,000  in  cash,  being  the  balance  then  in  its 
general  account  ;  $1,025,000  in  promissory  notes  secured  by 
iirst  deeds  of  trust  on  the  Westchester  Apartment  proper¬ 
ties;  and  in  addition  the  Company  had  a  note  in  the  sum  of 
$400,000  secured  by  second  deed  of  trust  on  the  Shoreham 
Building  which  note  it,  within  a  few  days  thereafter,  used 
as  collateral  security  for  the  sum  of  $200,000  which  it  re¬ 
ceived  from  a  Xew  York  bank,  and  owned  the  Hurley- 
W right  Building  the  estimated  value  of  which  was  $1,000,- 
000  subject  to  a  deed  of  trust  securing  a  debt  for  $260,000, 
on  the  equity  in  which  building  the  Company  shortly 

98  thereafter  received  as  a  second  trust  loan  the  addi¬ 
tional  sum  of  $100,000.  Said  means  were  abundant 

to  settle  in  full  on  account  of  principal,  interest  and  ad¬ 
vance  interest  with  all  holders  of  Shoreham  Building  notes. 
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The  said  Westchester  notes  were  of  the  character  custom¬ 
arily  accepted  by  the  Company’s  customers  (including 
plaintiffs  in  these  cases)  as  reinvestments  of  the  proceeds 
of  payment  of  prior  notes  owned  by  said  customers  and 
held  by  them  or  by  the  Company  for  their  account.  Subse¬ 
quent  to  July  17,  1930,  there  were  received  by  Shoreham 
Building  noteholders,  as  a  reinvestment  of  proceeds  of  the 
payment  of  their  Shoreham  Building  notes,  notes  secured 
on  the  Westchester  Apartment  Properties  amounting  to 
$700,000,  being  part  of  the  $1,025,000  of  said  Westchester 
notes  owned  by  the  Company,  unpledged,  on  July  17,  1930, 
after  the  payment  to  the  Bank  of  the  aforesaid  indebted¬ 
ness.  Holders  of  promissory  notes  secured  on  t lie  Shore- 
ham  Building  and  totaling  $812,200  did  not  receive  either 
cash  or  reinvestments  for  their  notes. 

28.  By  the  aforesaid  payment  of  the  said  overdraft  and 
of  the  principal  and  interest  represented  by  the  said  notes 
(*f  July  10,  1930,  and  the  obtainment  thereby  of  the  release 
to  it  of  Westchester  notes  in  the  aggregate  sum  of  $$59,000, 
on  July  17,  1930,  the  Company  did  not  misappropriate  any 
of  the  proceeds  of  the  payment  of  July  16,  1930,  to  it  for 
the  account  of  Shoreham  Building  noteholders  of  the  notes 
secured  by  deed  of  trust  on  that  building,  nor  did  the  Com¬ 
pany  bv  nnv  of  the  aforesaid  transactions  commit  anv 
breach  of  the  trust  it  owed  anv  of  said  Shoreham  Building 
noteholders. 

29.  The  Company  kept  an  individual  ledger  account  with 
each  investor  who  invested  in  real  estate  notes  in  which  the 
Company  dealt;  after  payment  of  any  issue  of  notes  the 

accounts  of  the  holders  thereof  were  credited  with 
99  the  sums  represented  by  the  notes  they  respectively 

held;  upon  reinvestment  of  the  proceeds  of  such  pay¬ 
ments  in  notes  secured  on  real  estate  the  amount  of  the  re¬ 
investment  was  charged  against  noteholders  on  their  re¬ 
spective  ledger  accounts;  the  Company  paid  its  customers, 
the  investors,  interest  for  the  period  of  time  intervening 
between  payment  of  previously  acquired  notes  and  the  re¬ 
investment  of  the  proceeds  of  such  payment;  receipt  by  the 
Company,  for  the  account  of  its  customers,  of  interest,  was 
credited  on  said  ledger  accounts,  and  upon  remittance  of 
interest  by  the  Company  to  its  customers  a  corresponding 
charge  of  the  amount  thereof  was  entered.  On  July  29, 
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1930,  the  Company  remitted  to  each  of  the  plaintiffs  inter¬ 
est  on  their  Shoreham  Building  notes  to  August  1,  1930. 
On  August  15,  1930,  the  Company  credited  to  the  account 
of  each  of  the  plaintiffs  a  sum  equal  to  the  principal  amount 
of  Shoreham  !  Building  notes  owned  by  said  plaintiff  as 
having  been  received  by  the  Company  in  payment  of  the 
principal  of  said  notes.  The  Company  did  not  remit  said 
sum,  or  any  part  thereof,  to  plaintiffs,  nor  did  any  of  the 
plaintiffs,  except  the  intervener  Norwood,  receive  any  other 
notes  as  a  reinvestment  of  the  proceeds  of  the  Shoreham 
Building  notes  payment.  Plaintiff  Norwood  received  and  ’ 
retained  Westchester  notes  representing  in  full  the  princi¬ 
pal  sum  of  the  payment  of  Shoreham  Building  notes  which 
lie  had  owned.;  None  of  the  plaintiffs  had  any  knowledge 
as  to  any  entries  made  on  the  books  of  the  Company,  or  of 
the  manner  in  which  they  were  kept. 

30.  All  of  the  plaintiffs,  except  intervening  plaintiff  Nor¬ 
wood,  have  filed  and  duly  proved  their  claims,  the  terms  of 
which  are  set  forth  in  the  stipulations  of  the  parties  filed 
in  these  cases, i based  on  the  principal  sums  represented  by 
their  Shoreham  Building  notes  and  unpaid  interest  on  said 
sums,  in  the  Swartzell,  Rlieem  &  Hensey  Company  bank¬ 
ruptcy  proceedings,  and  their  said  claims  have  all 

100  been  allowed  as  provided  by  the  bankruptcy  law. 

Plaintiff  Norwood  filed  proof  of  claim  based  upon 
Westchester  notes.  No  payments  have  been  made  on  any 
of  the  claims  proved  in  said  bankruptcy  proceeding. 

31.  The  lossi  sustained  by  the  plaintiffs  and  interveners 
resulted  wholly  from  the  unlawful  diversion  by  their  agents, 
the  Swartzell,  iRlieem  &  Hensey  Company,  of  part  of  the 
proceeds  of  the  payment  to  said  Company  of  the  Shoreham 
Building  notes  at  some  time  subsequent  to  July  17,  1930. 

32.  Release  of  the  deed  of  trust  from  Wardman  and 
Bones,  dated  August  1,  1928,  was  executed  by  Luther  A. 
Swartzell  and  Edmund  D.  Rlieem,  Trustees  under  said  deed 
of  trust,  on  July  16,  1930,  and  was  on  that  date  placed  in 
the  hands  of  the  District  Title  Company,  and  was  delivered 
and  recorded  in  the  Land  Records  of  the  District  of  Co¬ 
lumbia  at  11.46  o’clock,  ante-meridian,  July  17,  1930.  None 
of  the  plaintiffs  had  actual  knowledge  of  said  release  prior 
to  January  26,  1931,  the  date  on  which  the  Company  was 
adjudicated  bankrupt. 
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Conclusions  of  Laiv: 

Upon  the  foregoing  Findings  of  Fact,  the  Court  makes 
the  following  Conclusions  of  Law: 

1.  That  the  account  opened  on  July  16,  1930l  with  the 
Riggs  National  Bank,  was  a  fiduciary  account  \vithin  the 
meaning  of  the  provisions  of  the  Uniform  Fiduciaries  Act, 
approved  May  14, 1928. 

2.  That  Swartzell,  Rheem  &  Hensey  Company  as  agent 
for  Shoreham  Building  noteholders,  including  plaintiffs 
and  interveners,  did  not  misappropriate  in  any  of  the 
transactions  with  the  Riggs  National  Bank  on  July  16  and 
July  17,  1930,  any  part  of  the  moneys  received  by  said 
Company  in  payment  of  Shoreham  Building  notes. 

3.  That  the  Riggs  National  Bank  is  not  liable  to 

101  any  of  the  plaintiffs  or  interveners  for  or  on  account 
of  any  of  the  matters  or  things  alleged  in  the  plead¬ 
ings  and  shown  in  the  proof  in  these  cases. 

4.  That  the  plaintiffs  are  not  entitled  to  the  (relief,  or 
any  portion  of  the  relief,  prayed  for  in  the  said  bills  of  com¬ 
plaint,  or  either  of  them. 

5.  That  the  interveners  are  not  entitled  to  the  relief,  or 
any  portion  of  the  relief,  prayed  for  in  the  intervening 
petitions  tiled  herein,  or  any  of  them. 

These  Findings  of  Fact  and  Conclusions  of  Law  are 
signed  and  entered  of  record  bv  the  Court  this  28th  day 
of  December,  1934;  and  it  is  ordered  that  copy  of  said  Find¬ 
ings  of  Fact  and  Conclusions  of  Law  be  separately  filed  in 
the  case  of  Agnes  Lee  Colby ,  ei  al.,  vs.  The  Riggs  National 
Bank,  Equity  No.  52,793,  and  the  case  of  Otto  WfJiner,  et 
al vs.  The  Riggs  National  Bank,  Equity  No.  54,011,  in  this 
Court. 

JESSE  C  ADKINS, 

Justice. 

102  Decree 

Filed  June  28  1935 


This  cause  came  on  to  be  heard  upon  the  pleadings  and 
evidence;  and  thereupon,  after  argument  by  counsel  and 
consideration  by  the  Court,  it  is  this  28th  day  of  June, 
1935—  ' 
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AfJXES  LEE  COLBY, 


ADMINISTRATRIX.  ET  AL.,  VS. 


ADJUDGED,  ORDERED  and  DECREED,  That  the  bill 
ot*  complaint  and  the  intervening*  petitions  be  and  the  same 
hereby  are  dismissed,  with  costs. 

By  the  Court : 

I  JESSE  C  ADKINS, 

Justice. 


From  the  foregoing  decree  and  the  findings  of  fact  and 
conclusions  of!  law  upon  which  it  is  based,  the  plaintiffs,  in 
open  court,  note  an  appeal  to  the  United  States  Court  of 
Appeals  of  the  District  of  Columbia,  and  the  penalty  of  the 
bond  for  costs  on  such  appeal  is  hereby  fixed  at  $100.00  or 
in  lieu  thereof  a  deposit  of  $50.00  in  cash  in  the  Registry  of 
the  Court. 


!  JESSE  C  ADKINS 

Justice 

Examined  and  approved  as  to  form  this  22nd  day  of  De¬ 
cember,  1934. 

FRED  B  RHODES, 

MARCUS  BORCHARDT, 

Attorneys  for  Plaintiffs. 

FRANK  J  HOGAN, 

At  to  nicy  fur  Defendant. 


Memoranda 

June  28 — 1935. 

Statement  of  Evidence — tiled. 

Julv  11—1935. 

$50  deposited  in  lieu  of  bond  on  appeal. 


103  Plaintiffs'  Assignment  of  Errors 

Filed  August  16  1935 

*#  +  *****# 

Come  now  the  plaintiffs  by  their  attorneys  and  complain 
of  and  assign  errors  committed  bv  the  Trial  Court  in  the 
following  particulars: 
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1.  Ill  holding  that  the  plaintiffs  are  not  entitled  to  the 
relief  or  any  portion  of  the  relief  prayed  for  in  the 
Amended  Bill  of  Complaint  or  in  the  intervening  petitions 
filed  herein  or  anv  of  them. 

m/ 

2.  In  holding  that  the  defendant,  Higgs  National  Bank, 
is  not  liable  to  any  of  the  plaintiffs  or  interveners  for  or  on 
account  of  any  of  the  matters  or  things  alleged  in  tljie  plead¬ 
ings  and  shown  in  the  proof  in  said  cases. 

3.  In  holding  that  Swartzell,  Rheem  &  Hensey  (fompany 
as  agent  for  Shoreham  Building  noteholders  did  not  mis¬ 
appropriate  on  July  16  and  July  17,  1930  any  paj't  of  the 
monies  received  by  said  company  in  payment  of  Shoreham 
Building  notes. 

4.  In  refusing  to  admit  in  evidence,  letter  of  instructions 
from  the  New  York  Title  and  Mortgage  Company  to  the 
District  Title  Company  enclosing  check  of  $1,556,645.80 
and  letter  of  instruction  dated  July  16,  1930  from  the 
Shoreham  Investment  Company  to  the  District  Title  Com¬ 
pany  enclosing  check  for  $150,000.00. 

5.  In  permitting  witness  Robert  V.  Fleming  to  testify  as 
to  average  bank  balances  carried  by  Swartzell,  R|ieem  & 
Hensey  Company  in  defendant  bank. 

6.  In  permitting  witness  Robert  V.  Fleming  to  testify 
as  to  whether  account  of  Swartzell,  Rheem  &  Hensey  Com¬ 
pany  with  defendant  bank  was  overdrawn  prior  to  July, 
1930. 

7.  In  permitting  witness  Robert  V.  Fleming  to  testify 
as  to  the  size  of  the  defendant  bank,  the  number  of  its  per¬ 
sonnel  and  as  to  its  different  departments. 

8.  In  permitting  witness  Robert  V.  Fleming  to 
104  testify  as  to  the  general  practice  of  defendant  bank 
with  respect  to  accepting  Swartzell,  Rheem  &  Hen¬ 
sey  Company  first  trust  notes  as  collateral. 

9.  In  permitting  witness  Robert  V.  Fleming  to  testify 
as  to  telephone  conversation  between  himself  and  one 
Booher  of  New  York  Title  and  Mortgage  Company. 

10.  In  permitting  witness  Robert  V.  Fleming  to  testify 
as  to  telephone  conversations  with  Edmund  I).  Rhesm. 

11.  In  permitting  witness  Robert  V.  Fleming  to  (testify 
to  conversations  with  A.  M.  Nevius  and  in  refusing  to  strike 
out  said  testimony  and  in  permitting  Fleming  to  tesiify  as 


AGX3S  I -EE  COLBY,  ADMINISTRATRIX,  ET  AL.,  VS. 


to  conversations  with  other  officers  and  employees  of  de¬ 
fendant  bank. 

12.  In  permitting  witness  George  0.  Yass  to  testify  as 
to  conversations  with  other  officers  and  employees  of  de¬ 
fendant  bank. 

13.  In  permitting  witness  George  O.  Yass  to  testify  as 
to  telephone  conversations  overheard  between  Fleming  and 
Boolier,  and  Fleming  and  Rlieem. 

14.  In  permitting  witness  A.  AI.  Xevius  to  testify  as  to 
conversations  with  other  officers  and  employees  of  defen¬ 
dant  bank. 

15.  In  permitting  witness  Avon  AI.  Xevius  to  testify  as 
to  telephone  conversations  overheard  between  Fleming  and 
Boolier  and  Fleming  and  Rlieem. 

16.  In  permitting  witness  Joseph  Byrd  Johnson  to  tes¬ 
tify  to  conversations  with  other  officers  and  employees  of 
defendant  bank. 

17.  In  permitting  witness  Corcoran  Thom,  Jr.,  to  testify 
as  to  conversations  with  other  officers  and  employees  of 
defendant  bank. 

18.  In  permitting  witness  Xorman  Martin  to  testify  as 
to  his  personal  knowledge  concerning  the  overdraft. 

105  19.  Jn  permitting  witness  John  R.  Keener  to  tes¬ 

tify  as  to  his  personal  knowledge  as  to  t lie  general 
account  of  Swartzell,  Rlieem  &  Ilensey  Company  with  the 
defendant  bank. 

20.  In  permitting  witness  Charles  AY.  Handy  to  testify 
as  to  the  number  of  Shoreham  Building  notes  held  by 
Swartzell,  Rlieem  and  Ilensey  Company  for  safekeeping 
and  collection,  the  aggregate  amount  thereof,  and  the  in¬ 
terest  and  bonus  due  on  said  notes. 

21.  In  permitting  witness  Charles  AY.  Handy  to  testify 

as  to  how  nianv  Thornton  and  Kirbv  notes  secured  on  the 

*  * 

Westchester  Apartments  were  owned  by  Swartzell,  Rlieem 
and  Ilensey  Company  on  July  16,  1930,  and  how  many  of 
such  notes  had  been  disposed  of  by  said  company. 

22.  In  permitting  witness  Janies  B.  Brooks  to  testify  as 
to  conversations  with  Avon  AI.  Xevius. 

23.  In  holding  that  witness  Avon  AI.  Xevius  did  not 
know  that  an  overdraft  was  being  made,  created  or  allowed 
on  Julv  16,  1930  at  the  time  it  occurred. 
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24.  In  holding  that  the  deposit  of  $2,341,645.80  in  the 
general  account  of  Swartzell,  Rlieem  &  Hensey  Company 
was  made  by  some  representative  of  Swartzell,  Rlieem  & 
Hensey  Company  on  July  17,  1930. 

25.  In  holding  that  said  deposit  of  $2,341,645.80  in  the 
account  of  Swartzell,  Rlieem  &  Hensey  Company  in  the 
Riggs  National  Bank  was  not  made  by  witness  Avon  M. 
Xevius. 

26.  In  holding  that  the  crucial  question  in  the  case  is 
whether  or  not  there  was  a  breach  of  obligation  by  Swart¬ 
zell,  Rlieem  &  Hensey  Company  in  drawing  check  of  $635,- 
105.83  on  July  17,  1930. 

27.  In  holding  that  there  was  no  misapplication  of  funds 
or  a  breach  of  obligation  when  the  check  for  $635,105.83  was 
drawn,  delivered  to  and  accepted  by  the  defendant  Riggs 
National  Bank. 

28.  In  holding  that  the  payment  of  $635,105.83  to 
106  the  bank  was  not  a  misapplication  of  funds  because 
of  the  deliverv  to  Swartzell,  Rlieem  &  Ilensev  Com- 
pany  of  first  trust  notes  secured  on  the  Westchester  Apart¬ 
ment  for  $859,000.00. 

29.  In  holding  that  in  order  to  show  a  misapplication  of 
funds  at  that  time  there  must  be  evidence  to  show  an  in¬ 
tent  to  apply  that  money  to  the  use  of  Swartzell,  Rlieem  & 
Hensey  Company. 

30.  In  holding  that  after  the  payment  of  the  notes  total¬ 
ing  $635,000.00  that  Swartzell,  Rlieem  &  Hensey  Company 
had  something  over  one  and  a  half  million  dollars  in  cash; 
first  trust  notes  secured  on  the  Westchester  Apartment  for 
$859,000.00;  a  second  trust  note  on  the  Shoreham  Building 
of  $400,000.00  on  which  within  a  few  days  Swartzell,  Rlieem 
&  Hensey  Company  borrowed  $200,000.00  and  an  equity  in 
the  Hurlev-W  right  Building  on  which  in  September,  1*930 
Swartzell,  Rlieem  &  Hensey  Company  borrowed  $100,000.00. 

31.  In  holding  that  so  far  as  the  overdraft  of  approxi¬ 
mately  $178,000.00  is  concerned,  although  that  preceded  the 
transaction  involving  payment  to  the  bank  of  $635,105.83, 
that  the  legal  effect  is  the  same;  that  there  was  $859,000.00 
of  bonds,  which,  when  the  overdraft  occurred,  became  se¬ 
curity  for  that  overdraft  as  well  as  for  the  $635,000.b0,  and 
the  face  value  of  these  bonds  was  in  excess  of  tlijs  over¬ 
draft  and  of  the  check  for  $635,105.83. 
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32.  In  holding'  that  the  breach  of  obligation  did  not  occur 
on  Julv  16  or  julv  17,  1930. 

33.  In  holding  that  in  the  event  the  Court  is  in  error  in 

V. 

holding  that  there  was  no  breach  of  obligation  on  said 
dates,  that  Section  9  of  the  Uniform  Fiduciaries  Act  is  ap¬ 
plicable  to  tlie  situation  and  in  favor  of  the  defendant  bank. 

34.  In  holding  that  in  order  i<>  hold  the  defendant 
107  bank  liable  under  Section  9  of  the  Uniform  Fiduci¬ 
aries  Act,  it  would  be  necessarv  for  the  bank  to  have 

% 

had  actual  knowledge  that  Swartzell,  Kheem  &  Ilensev 

*  • 

Company  wa?f  permitting  a  breach  of  its  obligation  in  pay¬ 
ing  that  note,  or  that  the  bank  had  knowledge  of  such  facts 
that  its  action  in  accepting  the  payment  of  the  note  would 
amount  to  bad  faith  or  dishonesty. 

35.  In  holding  that  there  was  no  bad  faith  or  dishonestv 
on  the  part  of  the  defendant  bank  in  accepting  from  Swart¬ 
zell,  Kheem  &  Ilensev  Company  payment  of  the  overdraft 
of  approximately  $178,000.00  and  in  accepting  payment 
from  Swartzell,  Kheem  &  Ilensev  Company  of  $035,105.83 
in  repayment  .of  the  two  loans  totaling  $635,000.00  covered 
bv  cashier's  checks  issued  bv  the  defendant  bank  on  Julv 
16,  1930. 

36.  In  holding  that  at  the  time  the  defendant  bank  ac¬ 
cepted  payment  of  the  overdraft  of  approximately  $178,- 
000.00  and*  in  accepting  the  check  in  the  sum  of  $635,105.83 
covering  payment  of  the  loans  totaling  $635,000.00  made 
•lie  preceding  day,  namely  July  16,  1930,  the  bank  did  not 
have  actual  knowledge  of  the  breach  of  obligation  at  that 

time  even  though  the  Court  mav  be  mistaken  in  its  con- 

'  » 

elusion  that  there  was  no  breach  of  obligation. 

37.  In  holding  that  all  of  the  officers  of  the  defendant 
bank  acted  in  good  faith  throughout. 

38.  In  holding  that  the  bank  and  each  and  everv  one  of 
its  officers  and  employees  taking  part  in  or  or  having  any 
connection  with,  or  knowledge  of  any  of  the  transactions 
between  the  bank  and  Swartzell,  Kheem  &  Ilensev  Company 
and  or  Kheem jor  Swartzell  acted  in  good  faith  and  in  fur- 
ther  holding  that  no  officer  or  employee  of  the  bank  had 
any  knowledge  that  Swartzell,  Kheem  &  Ilensev  Company 
or  any  officer  or  employee  of  said  Company  was  acting  or 
intended  to  act  in  bad  faith  in  settling  with  the  Shoreham 
Building  noteholders  or  any  of  them  or  was  misappropri- 
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108  a  ted  or  intended  to  misappropriate  any  of  the  pro¬ 

ceeds  of  the  payments  of  said  notes. 

.‘>9.  In  permitting  witness  Robert  V.  Fleming  to  testify 
as  to  whether  it  was  an  unusual  or  frequent  occurrence  for 
individuals  to  borrow  collateral  from  another  person  for 
the  purpose  of  making  a  loan. 


40.  In  overruling  the  plaintiffs’  Objections  and  Supple¬ 
mental  Objections  to  the  Findings  of  Fact  and  Conclusions 
of  Law. 

41.  In  entering  the  decree  appealed  from. 

FRED B RHODES 
MARCUS  BORCHARDT 
Attorneys  for  Plaintiffs 

Service  of  a  copy  of  the  foregoing  assignment  of  errors 

acknowledged  this  loth  dav  of  August.  193b. 

«  > 

FRANK  J.  HOGAN 
WILLIAM  H  DONOVAN 
EDMUND  L.  JON  If  S 

Attorneys  for  Defendant . 
109  Desiy nation  of  Record 

Filed  July  17  1935 


The  Clerk  of  the  Court  is  requested,  in  the  preparation 
of  the  record  on  appeal  in  the  above  entitled  cause,  to  in¬ 
clude  therein  the  following  designated  papers  and  records: 

1.  Amended  Bill  of  Complaint. 

1 2.  Answer  of  the  defendant  to  the  Amended  Bill  of  Com¬ 
plaint. 

3.  Intervening  petition  of  Mary  Masengill. 

4.  Intervening  petition  of  May  E.  Crutcher. 

5.  Intervening  petition  of  Walter  0.  Norwood. 

6.  Answering  of  the  defendant  to  intervening  petition  of 
Marv  Masengill. 

7.  Answer  of  defendant  to  intervening  petition  of  May 
E.  Crutcher. 

8.  Answer  of  defendant  to  intervening  petition  of  Wal¬ 
ter  0.  Norwood. 

9.  Motion  of  plaintiffs  Welmer,  et  ah,  in  Equity  Cause 
No.  54011  to  consolidate  with  above  cause. 

10.  Findings  of  Fact  and  Conclusions  of  Law.  I 


I 
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11.  Decree  with  notation  of  appeal  bv  plaintiffs  and  al¬ 
lowance  of  appeal  and  fixing-  bond  or  deposit  on  appeal. 

12.  Memorandum  of  the  deposit  of  fifty  dollars  on  ap¬ 
peal. 

13.  Statement  of  Evidence. 

14.  Assignment  of  Errors. 

15.  This  Designation  of  Record. 
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FRED  B  RHODES 
MARCUS  BORCIIARDT 
Attorneys  for  Plaintiffs. 


Service  acknowledged 

V 


ihi.x  Kith  day  of  .July,  1935. 

FRANK  J.  I10GAX, 

WM  H  DONOVAN 
EDMUND  L.  JONES 


Attorneys  for  Defendant. 


Order  Extending  Time  to  File  Record. 

Filed  October  30  1935 

United  States  Court  of  Appeals  for  the  District  of 

Columbia. 


October  Term,  1935. 

Original  No.  2527 
Equity  52793. 

Agnes  Lee  Colby  et  al.,  Petitioners , 

vs. 

The  Riggs  National  Bank. 

On  consideration  of  the  petition  for  extension  of  time  to 

tile  the  record  in  the  above-entitled  cause.  It  is  ordered  bv 

% 

the  Court  that  the  time  be  and  it  is  hereby  extended  to  and 
including  November  25,  1935. 

Per  Mr.  Chief  Justice  MARTIN, 

October  28,  1935. 

A  true  Copy, 

Test : 

HENRY  W.  HODGES 

(Seal)  ,  Clerk,  of  the  United  States  Court  of 

Appeals  for  the  District  of  Columbia. 
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Memorandum 


November  20  1935. 


Orders  of  Court  of  Appeals  extending:  time  to  file  tran¬ 
script  of  record  to  and  including  June  15,  1936. 

Ill  Supreme  Court  of  the  District  of  Columbia 

Monday,  June  8,  1936 

The  Court  resumes  its  sessions  pursuant  to  adjourn¬ 
ments,  the  Justices  sitting  in  Equity,  presiding. 


Come  now  the  parties  hereto  by  their  respective  attor¬ 
neys  of  record,  and  thereupon,  the  plaintiffs  by  their  attor¬ 
neys  present  to  the  Court  their  Statement  of  Evidence  and 
Bill  of  Exceptions  taken  at  the  trial  of  this  cause,  and 
heretofore  submitted  herein,  and  pray  that  the  same  be 
signed  and  made  of  record,  nunc  pro  tunc,  which  lis  hereby 


iccordinglv  done. 


JESSE  C.  ADKINS, 

Justice. 


112  Supreme  Court  of  the  District  of  Columbig. 

United  States  of  America, 

District  of  Columbia ,  ss: 

T,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court 
of  the  District  of  Columbia,  hereby  certify  the  foregoing- 
pages  numbered  from  1  to  111,  both  inclusive,  to  be  a  true 
and  correct  transcript  according  to  directions  of  counsel 
herein  filed,  copy  of  which  is  made  part  of  this  transcript, 
in  the  case  of  Agnes  Lee  Colby,  Administratrix,  Estate  of 
Mary  \V.  Lee,  Deceased,  is  Plaintiff  and  The  Riggs  Na¬ 
tional  Bank,  a  Corporation,  is  Defendant,  as  the  same  re¬ 
mains  upon  the  files  and  of  record  in  said  Court. 

IN  TESTIMONY  WHEREOF,  I  hereunto  subscribe  my 
name  and  affix  the  seal  of  said  Court,  at  the  City  of  Wash¬ 
ington,  in  said  District,  this  12th  day  of  June,  1936. 

FRANK  E.  CUNNINGIfAM, 

Clerk. 

By  CIIAS.  B.  COFLIN, 

(Seal)  Assistant  Clerk. 
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Endorsed  on  Cover:  District  of  Columbia  Supreme  Court. 
No.  6750.  Agnes  Lee  Colby,  Administratrix,  Estate  of 
Mary  W.  Lee,  Deceased,  et  al.,  Appellants,  vs.  The  Riggs 
National  Bank,  a  Corporation.  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia.  Filed  Jun  13  1936. 
Moncure  Burke,  Clerk. 
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United  States  Court  of  Appeals  for  the 

District  of  Columbia 

a.  Supreme  Court  of  the  District  of  Columbia. 


Otto  Wehxer, 

Georg  k  II.  Sens  net:, 

Bessie  0.  Sexsxer, 

Alice  Vex  able, 

Xaxxie  P.  Wheeler, 

Alexaxder  K.  Phillips,  Jr., 
Xaomi  Thompsox  Holt, 
a xi)  Others, 

Plaint i  ffs, 
vs. 

Riggs  Xattoxal  Baxk,  Defendant . 

Uxited  States  of  America, 
District  of  Columbia ,  ss: 


\  XTo.  54011  1^  Equity 


Jourt  of 
nngton, 


BE  IT  REMEMBERED,  That  in  the  Supreme  ( 
the  District  of  Columbia,  at  the  City  of  Was 
in  said  District,  at  the  times  hereinafter  mentioned, 

J-I  <•!•!•  T  1  •  1  1 

gs  had, 


the  following  papers  were  filed  and  proceediij 
in  the  above-entitled  cause,  to  wit : — 

Bill  of  Complaint . 

Filed  Februarv  11,  1932  | 

In  the  Supreme  Court  of  the  District  of  Columbia. 

Holding  an  Equity  Court 


Otto  Wf.hxer, 

3361  -  18th  Street,  X".  W., 
Washington,  D.  C., 

George  H.  Sexsxer, 

Clifton  Terrace, 

14th  and  Clifton  Sts.,  X.  W., 
Washington,  D.  C., 

Bessie  0.  Sexsxer, 

Clifton  Terrace, 

14th  and  Clifton  Sts.,  X.  W., 
Washington,  D.  C., 


Equity 
Xo.  54011 
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Alice  Venable, 

1477  Newton  St.,  N.  W., 

Wash.,  I).  C., 

Nannie  P.  Wheeler, 
Fredericksburg, 

Virginia, 

Alexander  ii.  Phillips,  Jr., 

309  Allen  Avenue, 

Hopewell,  Virginia, 

Naomi  Thompson  Holt, 

1212  Sixth  Street, 

Coronado,  California, 

Laura  B.  Raxdell, 

2707  Adams  Mill  Road,  N.  W., 
Washington,  I).  C., 

M  elville  Skinner, 
and 

Helen  A.  Skinner, 

1832  Kilbourne  Place,  N.  W., 
Washington,  D.  C., 

Agnes  G.  Rabbitt, 

3333  Prospect  Avenue,  N.  W., 
Washington,  I).  C., 

G  RACK  TeULOX, 

1832  Kilbourne  Place,  N.  W., 
Washington,  D.  C., 

Mary  B.  Ranck, 

1405-  15th  Street,  N.  W., 
Washington,  1).  C., 

Rebecca  Cook, 

018  Quebec  Street,  N.  W 
Washington,  1).  C., 

Helen  A.  Young, 

3715  Woodley  Road,  N.  AY., 
Washington,  D.  C., 

Charles  Hanson  Towne, 
c  o  Harper’s  Bazaar, 

572  Madison  Avenue, 

New  York  City,  N.  Y., 
o 

16.  Georgia  S.  Peru  am, 

1330  Belmont  Street,  N.  W., 
Washington,  D.  C., 


Equity 
No.  54011 


kicks  national  bank 


17 


18 


19 


20 


21 


oo 


23. 

24. 

25. 
20. 

27. 

28. 


EMILi  (  ORCORAN  MacKAT  1 
3044  O  Street,  X.  AA\, 
'Washington,  D.  C., 

Mary  C.  Howe, 

211  North  Street, 

Delphi,  Indiana, 

Martha  K.  Tuck, 

2215  Newkirk  Avenue, 
Brooklyn,  N.  V., 

Dare  I).  McMan  amy, 

31  Milk  Street, 

Boston,  Massachusetts, 

•  Birth  Alice  Vaughan, 

1605  22nd  Street,  X.  AY., 
AVashington,  D.  C., 
Bertha  Y.  Herb., 

The  Donald  Hotel, 

13th  and  L  Streets,  X.  \Y 
Washington,  I).  C., 

AY.  H.  Lucas, 

2017  II  Street,  X.  AY., 
AYashington,  D.  O., 

Grace  M.  Verger. 

16*16  16th  Street,  X.  AY.. 
AYashington,  D.  C., 

Frank  T.  Miller, 
and 

IsaBELL  MlLLER, 

1243  E  Street,  X.  E., 
AA^ashington,  D.  C., 
Lillian  Zimmerman, 

1104  M  Street,  X.  AA\, 
AA’ashington,  D.  C. 

Joseph  S.  Cornish, 
and 


29.  Grace  L.  Cornisii, 

10  Randolph  Street,  X.  AAr., 
AATishington,  D.  C., 

30.  Fannie  I.  Swanky, 

109  Dartmouth  Drive, 
Toledo,  Ohio, 
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31.  Elizabeth  K.  Tredwell, 
c/o  R.  W.  Ruffin, 

Citizens  Bank, 

Norfolk,  Virginia. 

3 

32.  Charles  P.  Reilly, 
and 

33.  Beatrice  |  Reilly, 

5412  Nebraska  Avenue,  N.  W., 

Washington,  D.  C., 

34.  Wallace  Str  eater, 

1657  31st  Street,  N.  W., 

Washington,  1).  C., 

35.  Mrs.  Wallace  Streater, 

1657  31st  Street,  N.  W., 

Washington,  D.  C., 

36.  J.  L.  Nuber, 

2800  Ontario  Road,  N.  W., 

Washington,  I).  C., 

37.  Robert  K.  Rylaxd,  Equity 

61  Poplar  Street,  No.  54011 

Brooklyn,  N.  V. 

38.  R.  N.  C.  Riker, 

and 

30.  Mrs.  F.  G.  Taxsill, 

1520  Newton  Street,  N.  E., 

Washington,  1).  C., 

40.  John  R.  Wise, 

and 

41.  Alice  I).  Wise, 

1344  Ocean  Avenue, 

San  Francisco,  California. 

42.  Axxa  M.  Dade, 

Buck  Lodge, 

Maryland, 

43.  Clara  K.  Maxx, 

1231  Eye  Street,  N.  E., 

Washington,  D.  C., 

44.  Frederic  B.  Warder, 

and 
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45.  Ralph  D.  Quinter, 

Receivers,  in  Equity  Cause  No.  53,093 
Supreme  Court,  District  of  Columbia, 
917  15th  Street,  N.  W., 

Washington,  D.  C., 

40.  R.  Della  Young, 

Forest  Glen, 

Maryland, 

47.  Louise  J.  Young, 

4106  Ingomar  Street,  X.  \Y., 
Washington,  D.  C., 

4 

48.  Dr.  W.  W.  Wyman, 

724  Upshur  Street,  N.  W., 
Washington,  D.  C., 

49.  Edward  K.  Rawson, 

Boston,  Massachusetts, 

50  Bertha  C.  Schulze, 

Glen  Carlvn, 

Virginia, 

51.  Rita  E.  Von  Herrman, 

524  9th  Street,  X.  W., 

Washington,  D.  C., 

52.  Mary  L.  Oldham, 

New  Martinsville, 

West  Virginia, 

53.  Laura  A.  Pemberton, 

Tilden  Apartments, 

Washington,  D.  C., 

54.  Lottie  P.  Camalier, 

3228  Military  Road,  X.  W., 
Washing-ton,  D.  C., 

55.  Frances  C.  M.  Swan, 

1733  Kenyon  Street,  X.  W., 
Washington,  D.  C., 

56.  New  ton  H.  Shaw, 

1321  Harvard  Street,  X.  W., 

^  Washington,  D.  C., 

57.  Katherine  W.  Thompson, 

Poolesville, 

Maryland, 


Equity 
Xo.  j)401 1 
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58.  B.  W.  Walling, 

Pool  esvi  lie, 

Maryland, 

59.  Arthur  L.  Thompson, 

2012  11th  Street,  X.  W., 
Washington,  D.  C., 

60.  Betty  Willcox, 

c/o  Mrs.  Laura  R.  Wells, 

Mayflower  Hotel. 

•  / 

Washington,  I).  C., 

61.  Eunice  E.  Watson, 

Saranac  Lake, 

Xew  York.  Plaintiffs, 


Equity 
Xo.  5401 1 


vs. 

The  Riggs  X  at  ion  at.  Bank, 
a  corporation, 

1503  Pennsylvania  Avenue,  X.  W.. 
Washington,  1).  C. 

Defendant . 


5  Bill  of  Com  plaint  to  Establish  Trust  Fund, 

Appoint ment  of  Receiver,  cf:e. 


The  bill  of  complaint  of  Otto  Welmer,  George  H. 
Sensner,  and  the  other  plaintiffs  named  in  the  caption  here¬ 
of,  which  caption,  for  the  sake  of  brevity  is  hereby  referred 
to  and  made  a  part  hereof,  respectfully  shows  to  the  Court 
as  follows : 

1.  Your  plaintiffs  are  all  of  lawful  age,  citizens  of  the 
United  States,  iand  reside  at  the  respective  places  set  after 
their  names  in  the  caption  to  this  bill,  which  is  hereby 
made  a  part  of  this  bill  of  complaint  as  though  incorporated 
herein  in  full,  and  all  of  your  plaintiffs  bring  this  suit  in 
their  own  right  as  owners  of  the  certain  promissory  notes 
hereinafter  described,  except  plaintiffs  Warder  and  Quin- 
ter,  Receivers,!  who  bring  this  suit  as  the  duly  appointed 
and  qualified  receivers  in  Equity  cause  Xo.  53,093,  in  this 
Court,  and  who,  as  such  receivers,  are  the  holders  of  cer¬ 
tain  of  said  notes,  and  pursuant  to  Equity  Rule  15  of  this 
Court,  as  representatives  of  all  other  owners  of  said  prom¬ 
issory  notes  and  on  behalf  of  all  other  owners  of  said 
notes,  as  hereinafter  more  fully  set  forth. 
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2.  The  defendant,  The  Riggs  National  Bank,  is  a  corpo¬ 
ration  organized  under  the  laws  of  the  United  States  and 
engaged  in  the  conduct  of  a  banking  business  in  the  District 
of  Columbia,  and  is  sued  herein  in  its  own  right  and  as  trus¬ 
tee  as  hereinafter  more  fully  set  forth. 

3.  Heretofore,  to  wit,  on  August  1,  1928,  Harry  Wardman 
and  Thomas  P.  Bones  were  the  owners  in  fee  simple,  as 
joint  tenants,  of  certain  property  located  in  the  District  of 
Columbia  and  known  as  Lots  numbered  fourteen  (14),  fif¬ 
teen  (15),  and  sixteen  (16),  and  part  of  Lot  numbeied  seven¬ 
teen  (17)  in  Corcoran  and  others’  subdivision  of  lots  in 
Square  numbered  two  hundred  and  nineteen  (219)  as  per 
plat  recorded  in  the  office  of  the  Surveyor  for  the  District 
of  Columbia  in  Liber  B  at  folio  38,  and  part  of  original  Lot 
numbered  three  (3)  in  said  Square  numbered  two  hundred 
and  nineteen  (219),  said  property  now  being  improved  by 

the  office  building  known  as  I  lie  Shoreham  Building 
6  located  at  the  northwest  corner  of  Fifteenth  and  II 
Streets,  Northwest,  in  the  City  of  Washington,  in 
said  District. 

4.  Thereafter,  the  said  Wardman  and  Bones,  being  in¬ 
debted  to  Swartzell,  Rheem  &  Hensey  Company,  a  corpora¬ 
tion  engaged  in  business  in  the  District  of  Columbia,  in  the 

full  sum  of  Two  Million  Two  Hundred  Fiftv  Thousand 

%• 

Dollars  ($2,250,000.)  for  money  loaned,  made,  exeejuted  and 
delivered  to  it  two  thousand  seven  hundred  and  ninety 
(2,790)  joint  and  several  promissory  notes  signed  by  the 
said  Wardman  and  Bones,  dated  August  1,  1928,  all  pay¬ 
able  to  the  order  of  one  John  H.  Holmead,  the  then  Trea¬ 
surer  of  said  Company,  in  five  years  after  date;  said  notes 
being  numbered  from  1  to  2,790  respectively,  each  of  said 
promissory  notes  bearing  interest  at  the  rate  ofl  six  per 
centum  (()r/<  )  per  annum  payable  semi-annually,  until  paid. 
Said  promissory  notes  were  in  and  for  amounts!  varying 
from  Five  Thousand  Dollars  ($5,000.)  to  One  Hundred 
Dollars  ($100.).  The  terms  of  each  of  said  notes,  except¬ 
ing  only  the  number  thereon  and  the  principal  amount 
thereof,  was  in  words  and  figures  as  follows: 

$100  Washington,  D.  C.,  Augus  t  1,  1928 

five  years  after  date  we  jointly  and  severally  promise  to 
pay  to  the  order  of  John  H.  Holmead, 

ONE  HUNDRED  DOLLARS 
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for  value  received,  with  interest,  payable  semi-annually,  at 
the  rate  of  siy  per  cent  per  annum  until  paid. 

Privilege  reserved  of  paying  this  note  at  any  time  before 
maturity  upon  payment  of  interest  to  date  of  payment  and 
two  months’  interest  in  advance. 

Principal  and  interest  pavable  at  the  office  of  SWART¬ 
ZELL,  RHEEM  &  HENSEY  CO.,  Washington,  District  of 
Columbia. 


IIARRY  WARDMAN, 
THOMAS  P.  BONES. 
No.  2731  of  2790. 


Notice:  When  this  note  is  paid  it  should  be  cancelled  and 
RETAINED,  that  the  trustees  may  be  satisfied  as  to  pay¬ 
ment  when  a  release  is  made. 


And  in  the  margin  on  the  left  side  of  the  face  of  said 
notes : 

SWARTZELL,  RHEEM  &  HENSEY  CO. 

7  727  Fifteenth  Street,  N.  AY.  Washington,  D.  C. 

SECURED  BY  FIRST  DEED  OF  TRUST 

To  Luther  A.  Swartzell  and  Edmund  D.  Rheem,  Trustees 
Conveying  Lots  14,  15,  1(>  and  Parts  of  Lots  17  and  3, 
Sepia  re  219,  as  described  in  Deed  of  Trust  dated  August  1, 
1 928. 


All  of  said  promissory  notes  were  endorsed  by  the  payee 
thereof,  the  said  Ilolmead,  without  recourse,  as  follows: 


PAY  TO  THE  ORDER  OF 
Without  recourse  to  me 
John  II.  Ilolmead 


Upon  information  and  belief,  plaintiffs  aver  that  there 
are  owners  of  said  notes  other  than  plaintiffs,  residing  in 
various  parts  of  the  United  States  and  abroad,  and  such 
owners  constitute  a  class  so  numerous  as  to  make  it  im¬ 
practicable  to  f)ring  them  all  before  the  Court. 

5.  To  secure  the  full  and  punctual  payment  of  said  debt 
of  Two  Million  Two  Hundred  Fifty  Thousand  Dollars 
($2,250,000.)  and  the  interest  thereon,  and  any  renewals  or 
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extensions  thereof,  the  said  Wardman  and  Bones  on  said 
date  aforesaid,  to  wit,  August  1,  1928,  made,  executed  and 
delivered  to  Luther  A.  Swartzcli  and  Edmund  D.  Rheem, 
as  trustees,  a  certain  deed  of  trust  bearing1  said  date,  and 
recorded  on  the  loth  day  of  August,  1928,  in  Liber  num¬ 
bered  6194  at  folio  347,  one  of  the  Land  Records  of  the 
District  of  Columbia,  whereby  said  hereinbefore! described 
real  estate  was  conveyed  to  said  Swartzell  and  Rheem,  as 
trustees  aforesaid.  Said  deed  of  trust  provided,  j inter  alia, 
that  said  'Wardman  and  Bones  reserved  the  riglht  to  pay 
any  or  all  of  the  hereinbefore  described  promissory  notes 
at  any  time  before  maturity  thereof  by  paying  tl: 
thereon  to  date  of  payment  and  two  months  intei 


e  interest 
est  in  ad- 


i  interest 
trust,  the 
ease  said 


vance;  that  the  principal  and  interest  of  said  promissory 
notes  were  payable  at  the  office  of  Swartzell,  j  Rheem  & 
Hensey  Company  in  the  District  of  Colurhbia;  that 
8  upon  full  payment  of  all  of  said  notes  and  interest 
thereon,  or  upon  prepayment  thereof  wit] 
and  advance  interest  as  provided  in  said  deed  of 
said  trustees,  Swartzell  and  Rheem,  should  rel 
deed  of  trust  and  rcconvov  said  hereinbefore  described  real 
estate  to  the  said  Wardman  and  Bones,  as  joint  tenants, 
or  to  the  party  or  parties  then  claiming  under  them;  and 
it  was  further  covenanted  and  agreed  bv  and  be 
said  parties  to  said  deed  of  trust  that  the  full  p; 
said  principal  and  interest,  as  provided  in  said 
the  office  of  Swartzell,  Rheem  &  Hensey  Compalny  in  the 
District  of  Columbia  should  constitute  payment  of  said 
promissory  notes  respectively  and  should  stoj 
thereon  from  the  date  of  such  payment  at  said 
that  said  trustees  should  thereupon  have  the 
release  said  trust  and  reconvey  said  land  and 
without  the  presentation  of  said  promissory  nolbs  or  any 
of  them.  A  certified  copy  of  said  deed  of  trust  is|  attached 
hereto,  marked  “Exhibit  A”,  and  prayed  to  be 
considered  as  a  part  hereof. 

6.  Thereafter,  and  prior  to  July  16,  1930,  your 
except  plaintiffs  Warder  and  Quinter,  receivers,  ]j 
from  the  said  Swartzell,  Rheem  &  Hensey  Com 
tain  of  said  promissory  notes  of  Wardman  and  Belies,  pay¬ 
ing  full  value  therefor,  principal  and  accrued  interest,  and 
since  the  purchase  thereof  have  continued  to  own  the  same; 


l ween  the 
ivmcnt  of 
trust,  at 


interest 
office  and 
power  to 
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1  lie  number  of  said  notes  and  the  face  value  thereof  so 
owned  bv  vour  plaintiffs  being  as  follows: 


Name 

Numbers 

Amount 

Otto  Wehner 

416  to  418,  inclusive 

$3,000. 

George  H.  Sensner 

1651 

500. 

Bessie  0.  Sensner 

16,  454 

6.000. 

Alice  Venable 

1023,  1676,  2317 

1,800. 

Nannie  P.  Wheeler 

0/ , 

10,000. 

Alexander  K.  Phillips,  Jr. 

9 

Naomi  Thompson  Holt 

2677 

100. 

923  to  932,  inclusive 

$10,000. 

Laura  B.  Randall 

2016,  2401 

800. 

Melville  Skinner  } 

Helen  A.  Skinner  \ 

2065,  2066 

1 ,000. 

Agnes  G.  Rabbitt 

1439 

1.000. 

Grace  Ten  Ion 

357,  1472,  1700,  2064 

3,000. 

Marv  B.  Ranck 
• 

1768 

500. 

Rebecca  Look 

35 

5,000. 

Helen  A.  Young 

186,  1284,  1285,  2171, 
2374 

3,700. 

Charles  Hanson  Towne 

441,  1602 

1,500. 

Georgia  S.  Perham 

901,  902,  2524 

2,250. 

Emily  Corcoran  Mackall 

1808,  1809,  1810 

1,500. 

Marv  Howe 

488,  489 

2,000. 

Martha  K.  Tuck 

10,  442,  443,  1603 

7,500. 

Carl  I).  McManamy 

652,  653,  2515 

2,250. 

Edith  Alice  Vaughan 

1 258 

1,000. 

Bertha  Y.  11  ebb 

1777,  2667 

600. 

W.  H.  Lucas 

460,  2099,  2303 

1,700. 

Grace  M.  Verger 

1904 

500. 

Frank  T.  Miller > 

Isabel!  Miller  1  ( 

1432  to  1436,  inclusive 

5,000. 

Lilian  Zimmerman 

400 

1,000. 

Joseph  S.  Cornish \ 

Grace  L.  Cornish  ( 

1731 

500. 

Fannie  I.  Swaney 

268,  807,  2663,  2664 

2,200. 

Elizabeth  R.  Tredwell 

1005,  1671 

1,500. 

Charles  P.  Reilly \ 

Beatrice  Reilly  \ 

1858,  2525 

750. 

Wallace  Streater 

2365,  2408 

600. 

Mrs.  Wallace  Streater 

2192,  2726 

500. 
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Name 

J.  L.  Nuber 
Robert  K.  R viand 
R.  N.  C.  Riker  \ 

Mrs.  F.  G.  TansillJ 
John  R.  Wise  \ 
Alice  D.  Wise) 

10  Anna  M.  Dade 
Clara  K.  Mann 
Frederic  B.  Warder  and 
Ralph  D.  Quinter, 
Receivers, 

Equity  No.  53,093 
R.  Della  Young 
Louise  J.  Young* 

W.  W.  W vma n 
Edward  K.  Rawson 
Bertha  C.  Schulze 
Rita  E.  Yon  Herrman 
Mary  L.  Oldham 
Laura  A.  Pemberton  J 
Lottie  P.  Camalier  \ 
Frances  C.  M.  Swan 
Arthur  L.  Thompson 
Newton  H.  Shaw 
Bettv  Willcox 
Katherine  W.  Thompson 
Mrs.  Eunice  E.  Watson 
B.  W.  Wall  in  2* 


Numbers  !  Amount 

1527,  1528,  1529  3,000. 

12  5,000. 

577,  578,  579,  1G50  3,500. 

267,  210  to  214  inclusive  6,000. 


2140  400. 

2153,  2154  800. 

244  to  248,  inclusive  5,000. 

1289,  1290,  1291  3,000. 

1287,  1288,  2686  2,100. 

1902  500. 

2159,  2160,  2161  1,200. 

2624,  2747  |  200. 

1254  to  1257,  inclusive  4,000. 
1834,  1835  1,000. 

60  5,000. 

829,  830  2,000. 

649,  650,  1720  2,500. 

1973,  1974  1,000. 

1 724  500. 

76,  1570  1,500. 

1261,  1262,  1891  2,500. 

74,  75  2,000. 


Prior  to  said  July  16,  1930,  for  value  received,  the  notes 
now  held  by  plaintiffs  Warder  and  Quinter,  Receivers, 
were  transferred  by  Swartzell,  Rlieem  &  llensey  Company 
to  one  John  N.  Swartzell,  who  held  the  same  until  July  20, 
1931,  when  said  last  mentioned  plaintiffs  were  Appointed 
receivers  for  said  notes  by  order  of  this  Court  in  Equity 
cause  No.  53,093.  I 

And  your  plaintiffs  are  informed  and  believe,  and  there¬ 
fore  aver,  that  the  remaining*  promissory  notes  o::  said  is¬ 
sue  of  two  thousand  seven  hundred  and  ninety  (2,790)  were 
owned  by  various  persons  residing*  in  the  United  Spates  and 
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abroad,  and  had  been  purchased  bv  them  prior  to  said  Julv 
16,  1930. 

7.  Tiiereafter,  the  said  bYardman  and  T'ones  defaulted 

under  the  terms  of  said  deed  of  trust  and  on  the  bill  dav 

• 

of  October,  1929,  the  said  AVardman  and  Hones  by  deed 
bearing  said  date  and  recorded  tlie  same  day  in  Liber  num¬ 
bered  6379  at  folio  4-56,  one  of  the  Land  Records  of  the  Dis¬ 
trict  of  Columbia,  conveyed  the  aforesaid  real  estate 
11  subject  to  the  aforesaid  deed  of  trust  to  Fred  H.  Van 
Vranken  and  Edward  L.  Wissman,  then  employees  of 
the  said  Swartzell,  Rheem  Hensey  Company,  who  took 
title  to  said  property  and  held  the  same  for  the  benefit  of 
said  company. 

8.  Thereafter,  by  agreement  dated  March  7,  1930,  the 
said  Swartzell,  Rheem  &  Hensey  Company  agreed  to  ex¬ 
change  said  Shoreham  Building,  the  title  to  which  was  held 
as  aforesaid  for  said  company,  subject  to  the  aforesaid  in¬ 
debtedness  of  Two  Million  Two  Hundred  Fifty  Thousand 
Dollars  ($2,250,000.)  for  certain  property  known  as  the 
Hurley-AY right  Building,  located  at  the  Southwest  corner 
of  Eighteenth  Street  and  Pennsylvania  Avenue,  Northwest, 
in  said  citv  and  District,  owned  bv  one  Patrick  .1.  Ilurlev, 
which  said  contract  provided  for  the  renewal  of  said  en¬ 
cumbrance  on  said  Shoreham  Building  or  for  its  replace¬ 
ment  by  and  at  the  expense  of  the  said  Swartzell,  Rheem  & 
Hensey  Company  in  an  amount  not  to  exceed  Two  Million 
Dollars  ($2,000,000.).  A  true  copy  of  said  agreement  is 
attached  hereto,  marked  “Exhibit  B”,  and  prayed  to  be 
read  and  considered  as  a  pari  hereof. 

By  an  oral  supplemental  agreement  made  by  the  said 
Swartzell,  Rheem  &  Hensey  Company  with  said  Hurley  and 
a  partner,  Joseph  I.  Cromwell,  on  or  about  July  lb,  1930, 
said  Swartzell,  Rheem  &  Hensey  Company  agreed  to  ex¬ 
change  said  Shoreham  Building  for  said  lIurlev-AYright 
Building  upon, the  payment  of  One  Hundred  Fifty  Thou¬ 
sand  Dollars  ($150,000.)  in  cash  and  the  assumption  of  an 
indebtedness  secured  on  said  Shoreham  Building  of  Two 
Million  Dollars  ($2,000,000.)  of  which  One  Million  Six  Hun¬ 
dred  Thousand  Dollars  ($1,600,01)0.)  was  to  be  secured  by 
a  new  first  trust,  and  Four  Hundred  Thousand  Dollars 
($400,000.)  by  i  a  new  second  trust  to  be  placed  on  said 
Shoreham  Building. 
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9.  Thereafter,  the  said  Van  Vranken  and  Wissman,  by 
deed  dated  the  30tli  day  of  June,  1930,  and  recorded  July  9, 
1930,  in  Liber  numbered  6463  at  folio  55,  one  of  the  Land 

Records  of  the  District  of  Columbia,  to  carry  out  the 
12  terms  and  conditions  of  said  exchange,  conveyed  said 
Shoreham  Building  to  the  Shoreham  Investment 
Coni])anv,  a  corporation  organized  under  the  laws  of  Dela¬ 
ware,  the  total  capital  stock  of  which  said  corporation  was 
and  is  owned  or  controlled  by  the  said  Patrick  J.  Hurley 
and  Joseph  I.  Cromwell. 

10.  Thereafter,  the  Metropolitan  Life  Insurance  Com¬ 
pany  loaned  said  Shoreham  Investment  Company  the  sum 
of  One  Million  Six  Hundred  Thousand  Dollars  ($1,600,000.) 

to  be  secured  bv  a  first  deed  of  trust  on  said  Shoreham 

* 

Building,  and  issued  its  check  therefor  to  the  New  York 
Title  and  Mortgage  Company  as  its  agent  for  the  purpose 
of  consummating  said  loan;  and  on  July  16,  1930,  said  New 
York  Title  and  Mortgage  Company  settled  said  loAn  trans¬ 
action  with  said  Shoreham  Investment  Company],  as  the 
then  owner  of  said  real  estate,  and  on  said  date  drew  its 

check  in  the  sum  of  One  Million  Five  Hundred  Fiftv-six 

« 

Thousand  Six  Hundred  Fortv-five  Dollars  and  Eighty 
Cents  ($1,556,645.80),  the  net  proceeds  of  said  loan.  A 
photostat  copy  of  said  settlement  is  attached  hereto  marked 
“Exhibit  C”  and  prayed  to  be  read  and  considered  as  a 
part  hereof.  Said  check  was  drawn  upon  the  defendant 
Riggs  National  Bank,  to  the  order  of  “Swartzell,]  Rheem 
and  Hensey  Co.,  and  Luther  A.  Swartzell  and  Edrhund  D. 
Rheem,  Trustees  under  Deed  of  Trust  dated  Augustll,  1928, 
and  recorded  in  Liber  6194,  folio  347  of  D.  C.  Land  Records, 
for  account  of  holders  of  notes  described  in  said  trust.” 
Said  check  is  in  the  words  and  figures  following,  to  wit : 

Title  No.  W  32  New  York  Title  and  Mortgage  Company 

Agencv  Account  No.  71 

Washington,  D.  C.  Jul  16l  1930 
Pay  to  the  Swartzell,  Rheem  and  Hensey  Co.,  andjLuther 
order  of  A.  Swartzell  and  Edmund  D.  Rheem,  Trustees 
under  Deed  of  Trust  dated  August  1,  19|28,  and 
recorded  in  Liber  6194,  folio  347  of  D.  C.  Land  Records,  for 
account  of  holders  of  notes  described  in  said  trust. 

$1,556,6+5.80 
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One  Million  Five  Hundred  Fifty-Six  Thousand.  Six  Hun¬ 
dred  Forty-Five  &  80/100  Dollars 

To  The  Riggs  National  Bank,) 

Washington,  D.  C.  j 

W.  J.  Booiier 

Maim  per 

Countersigned  Bernard  B.  Bailey 

Procurator 


13  Said  check  on  said  day  was  delivered  to  the  Dis¬ 
trict,  Lawyers  and  Washington  Title  Insurance  Com¬ 
panies,  employed  by  said  Shoreham  Investment  Company 
for  the  purpose  of  closing  the  exchange  of  said  properties 
in  accordance  with  the  aforesaid  agreements  between  said 
Swartzell,  Kheem  &  Ilensey  Company  and  Patrick  .J.  Hur¬ 
ley  and  Joseph  1.  Cromwell,  pursuant  to  t lie  terms  of  a 
certain  letter  of  instructions  which  required  that  said  check 
be  deposited  by  said  Swartzell,  Rheein  &  Ilensey  Company 
and  said  title  communes  in  the  said  Riggs  National  Bank, 
in  an  account  opened  in  the  name  of  the  payees  as  described 
in  said  check,  to  be  applied  to  the  payment  of  the  indebted¬ 
ness  then  existing  on  said  property.  A  photostat  copy  of 
said  letter  is  attached  hereto  marked  “Exhibit  IV\  and 
prayed  to  be  read  and  considered  as  a  part  hereof.  There 
was  also  delivered  to  said  title  companies  tin4  check  of  x lie 
said  Shoreham  Investment  Company  in  the  sum  of  One 
Hundred  Fifty  Thousand  Dollars  ($150,000.)  payable  to 
the  order  of  the  same  payees  as  described  in  said  check  of 
the  New  York  Title  and  Mortgage  Company,  pursuant  to 
the  aforesaid  terms  of  exchange,  together  with  a  letter  of 
instructions.  Said  letter  of  instructions  was  in  the  words 
and  figures  following: 

Washington.  D.  C.. 
i  July  16,  1930. 

The  District,  Lawyers  and  Washington  Title  Ins.  Cos. 
Washington,  D.  C. 

Gentlemen  : 

We  are  handing  you  herewith  our  check  in  the  sum  of 
$150,000  made  payable  to  Swartzell,  Rheem  ilensey  Com¬ 
pany  and  Luther  A.  Swartzell  and  Edmund  1).  Rheem, 
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Trustees,  with  the  understanding  that  you  are  to  deposit 

said  check  in  the  Riggs  National  Bank  in  the  sainej  manner 

as  you  are  depositing  check  for  $1,556,645.80  which  Jias  been 

handed  you  by  the  New  York  Title  and  Mortgage  Company. 

We  will  secure  for  vou  tomorrow  a  new  letter  of  instruc- 

* 

tions  from  Mr.  Hurley  with  regard  to  the  adjustments  and 
recording  of  the  deed  to  the  Hurlev- Wright  Building- 
l  ours  verv  truly, 

SHOREHAM  INVESTMENT  COMpjANY, 
By  Joseph  I.  Cromwell, 

President  I. 
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And  said  check  aforesaid  was  in  words  and 
as  follows: 


figures 


Washington  I).  C.  July  16,  1930  j\To.  2 

National  Metropolitan  Bank 
of  Washington. 


Pay  to  the  Swartzell,  Rheem  and  Ilcnsev  Co.,  and 


Luther 


order  of  A.  Swartzell  and  Edmund  I).  Rheem  Trus¬ 
tees  under  Deed  of  Trust  dated  August  1,  1928 
and  recorded  in  Liber  6194,  folio  347  of  D.  C.  Land  Rec¬ 
ords,  for  account  of  holders  of  notes  described  in  said  trust. 

One  Hundred  and  Fifty  Thousand  and  No/100 — Dollars 

Joseph  I.  Cromwell, 

R.  L.  McKeever  President 

Secretary 

In  the  margin  on  the  left  side  of  the  face  of  said  check: 

Sh  or  eh  am  Investment  Company 
15th  and  H  Sts.,  N.  W. 

11.  For  the  purpose  of  effectuating  the  exchange  (j)f  said 
properties,  and  in  order  to  comply  with  the  provisions  of 
said  letters  of  instruction  aforesaid,  it  became  necessary 

i 

for  said  Swartzell,  Rheem  &  Hensey  Company  to  h^ive  on 
deposit  in  said  Riggs  National  Bank  to  the  credit  of 
“Swartzell,  Rheem  and  Hensey  Co.,  and  Luther  A.  ^wart- 
zell  and  Edmund  D.  Rheem,  Trustees  under  Deed  of  Trust 
dated  August  1,  1928,  and  recorded  in  Liber  6194,  folio  347 
of  I).  C.  Land  Records,  for  account  of  holders  of  notbs  de- 
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scribed  in  said  trust”,  a  fund  sufficient  to  pay  the  principal 
of  said  notes,  aggregating  Two  Million  Two  Hundred  Fifty 
Thousand  Dollars  ($2,250,000.),  and  interest  and  advance 
interest  thereon.  To  that  end  there  was  created  in  said 
Riggs  National  Bank  a  fund  aggregating  Two  Million 
Three  Hundred  Forty-one  Thousand  Six  Hundred  Forty- 
five  Dollars  and  Eighty  Cents  ($2,341,64-5.80)  deposited  in 
an  account  st vied  as  aforesaid,  said  fund  being  created  in 

*  7  CP 

the  manner  hereinafter  more  fullv  set  forth. 

* 

12.  During  all  the  of  period  of  time  referred  to  herein, 
Edmund  D.  Rheem,  Vice-President  of  the  said  Swartzell, 
Rlieem  &  Hensey  Company,  was  a  member  of  the  board  of 
directors  of  the  defendant  Riggs  National  Bank;  and  the 
general  banking  business  of  said  Swartzell,  Rheem 
15  &  Hensey  Company  was  conducted  with  said  defen¬ 

dant  and  a  general  deposit  account  was  maintained 
bv  said  company  therein. 

For  the  purpose  of  creating  said  last  mentioned  fund,  the 
said  Swartzell,  Rheem  &  Hensey  Company;  acting  by  and 
through  its  Vice-President,  Edmund  1).  Rheem,  on,  to  wit, 
the  16th  day  of  July,  11)30,  applied  to  said  Riggs  National 
Bank  for  a  loan  of  Six  Hundred  Twentv-five  Thousand  Dol- 
lars  ($625,000.).  Said  bank  agreed  to  make  such  loan  upon 
sufficient  collateral  security  for  the  repayment  thereof,  but 
said  bank  being  unable,  under  the  laws  governing  national 
banks,  to  make  a  loan  in  that  amount,  to  said  company,  the 
loan  was  made  in  the  following  manner,  to  wit:  Three 
Hundred  Eighty  Thousand  Dollars  ($380,000.)  was  loaned 
upon  the  promissory  note  of  said  Swartzell,  Rheem  &.  Mou¬ 
sey  Company,  and  Two  Hundred  Fifty-five  Thousand  Dol¬ 
lars  ($255,000.)  was  loaned  upon  the  promissory  note  of 
Luther  A.  Swartzell  and  Edmund  1).  Rheem,  trustees.  Pho¬ 
tostat  copies  of  said  promissory  notes  are  attached  hereto, 
marked  “Exhibit  E”  and  prayed  to  be  read  and  consid¬ 
ered  as  a  part  hereof. 

At  the  timeisaid  loans  were  made,  said  bank  was  advised 
that  the  same  were  being  secured  for  the  purpose  of  effec¬ 
tuating  the  exchange  of  said  properties  as  aforesaid.  Plain¬ 
tiffs  are  informed  and  believe,  and  so  believing  aver,  that  at 
the  time  said  loan  was  made  to  said  “Luther  A.  Swartzell 
and  Edmund  D.  Rheem,  trustees,  the  said  Luther  A.  Swart¬ 
zell  and  Edmund  D.  Rheem,  trustees,  had  no  account  with 
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said  bank  and  were  not  authorized  in  their  capacity  as 
“trustees”  to  borrow  money  in  connection  with  said  pro¬ 
posed  exchange,  or  otherwise. 

Your  plaintiffs  are  further  informed  and  believe,  and 
therefore  aver,  that  while  said  collateral  promissory  notes 
upon  which  said  loans  were  made  by  said  Riggs  National 
Bank  recite  that  a  total  of  Eight  Hundred  Fifty-nipe  Thou¬ 
sand  Dollars  ($87)9, 000.)  of  promissory  notes  of  one  [Herbert 
\Y.  Thornton,  secured  by  a  first  deed  of  trust  I  on  part 
1G  of  Parcel  31/79  in  “Scotts  Ordinary”,  “Alliance”, 
and  “Resurvev  on  Luckv  Discoverv”,  endorsed  bv 

»  •  •71%' 

the  Westchester  Development  Corporation,  have  tjeen  de¬ 
posited  as  security  for  said  collateral  loans,  that  said  total 
sum  of  promissory  notes  of  said  Thornton,  secured  as  afore¬ 
said,  did  not  exist,  and  that  by  deed  of  trust  dated  Febru¬ 
ary  5,  1930,  and  recorded  February  7,  1930,  in  Liber  6418 
at  folio  (ST,  one  of  the  Land  Records  of  the  District  of  Co¬ 
lumbia,  the  promissory  notes  of  the  said  Thornton  secured 
on  said  property  totalled  only  Six  Hundred  Ninety)  Thou¬ 
sand  Dollars  ($690,000.)  and  that  therefore  said  turn  of 
Eight  Hundred  Fifty-nine  Thousand  Dollars  ($859,000.) 
of  such  promissory*  notes  could  not  in  fact  have  been  de¬ 
posited  as  collateral  for  the  repayment  of  said  loans  as 
recited  in  said  notes  aforesaid. 

13.  Upon  the  execution  of  said  two  promissory  notes  by 
the  respective  makers  and  delivery  thereof  to  the  defen¬ 
dant  Riggs  National  Bank,  said  bank  issued  two  certain 
cashier's  checks,  bearing  said  date  of  July  16,  1930,  one  of 
said  checks  in  the  sum  of  Three  Hundred  Eighty  Thousand 
Dollars  ($380,000.)  being  payable  to  Swartzell,  Rheem  and 
llensey  Company,  and  the  other  in  the  sum  of  Twd>  Hun¬ 
dred  Fifty-five  Thousand  Dollars  ($255,000.)  payable  to 
Luther  A.  Swartzell  and  Edmund  D.  Rheem,  trustees,  said 
checks  being  in  words  and  figures  as  follows: 


18 


OTTO  WKHXER,  GEORGE  H.  SEXSNER,  ET  AL.,  VS. 


CASHIERS  Washington,  D.  C.,  Jul  16  1930  No.  67537 
CHECK 

THE  RIGGS  NATIONAL  BANK  15-3 
of  Washington,  D.  C. 

PAY  TO  THE 
ORDER  OF 

SWARTZELL,  RHEEM  &  HENSEY  CO.  *****  $380,000.- 
EXACTLY  THREE  HUNDRED  EIGHTY  THOUSAND 

DOLLARS 

B.  G.  Dent 
Cash  ier 


DOLLARS  EXACTLY 


CASHIERS  Washington,  I).  C.  Jul  16  1930  No.  67538 
CHECK 

THE  RIGGS  NATIONAL  BANK  15-3 
of  Washington,  I).  0. 

PAY  TO  THE 
ORDER  OF 

LUTHER  Ai  SWARTZELL  &  EDMUND  D.  RHEEM, 
TRUSTEES  $255,000.- 

EXACTLY  TWO  HUNDRED  FIFTY  FIVE  THOU¬ 
SAND  DOLLARS  EXACTLY  DOLLARS 

B.  G.  Dent 
1  Cashier 


17  14.  Thereupon,  on  the  same  day,  July  16,  1930, 

there  was  opened  with  defendant  Riggs  National 
Bank  an  account  in  the  name  of  said  “Swartzell,  Rheem 
&  Ilensey  Co.,  and  Luther  A.  Swartzell,  and  Edmund  D. 
Rheem,  Trustees  under  Deed  of  Trust  dated  August  1, 
1928,  and  recorded  in  Liber  6194  folio  347  of  I).  C.  Land 
Records,  for  account  of  holders  of  notes  described  in  said 
trust”.  The  signature  card  made  and  signed  at  the  time 
said  account  was  opened  is  in  words  and  figures  as  fol¬ 
lows  : 

The  Riggs  National  Bank  of  Washington,  D.  C. 

Date  July  16,  1930 

7 


The  undersigned  hereby  agree  on  behalf  of  the  firm  or  cor¬ 
poration  named  below  to  the  conditions  printed  on  the  re¬ 
verse  side  of  this  card. 
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Swartzell,  Rheem  &  Hensey  Co.,  and  Luther  A.  :|  TITLE 
Swartzell,  and  Edmund  D.  Rheem,  Trustees  :l 
under  Deed  of  Trust  dated  August  1,  1928  and  : 
recorded  in  Liber  6194  folio  347  of  D.  C.  Land  : 

Records,  for  account  of  holders  of  notes  de-  : 
scribed  in  said  trust.  :  | 

SWARTZELL,  RHEEM  &  HENSEY  CO.  :  I 

Bv  Ed.  D.  Rheem,  V.  P.  :  I 

Luther  A.  Swartzell,  )  :  | 

i -i  -l  i  r.  oi  (7  rustees 

Edmund  D.  Rheem  ^  :  | 

Address  : 


Bank  Reference 


introduced  Bv 
Other  a/cs 


Business 


^statement 


:Hokl 


Authority  Filed 


Said  two  cashier’s  checks  were  endorsed  by  thq  payees 
thereof,  respectively,  for  credit  to  the  said  account  afore¬ 
said,  said  check  for  Three  Hundred  Eighty  Thousand  Dol¬ 
lars  ($380,000.)  being  endorsed  as  follows: 


CO. 


Cr  a/c  of  Swartzell,  Rheem  &  Hcnsev  Co 
and  Luther  A  Swartzell  and  Edmund  D 
Rheem,  Trustees 

SWARTZELL,  RHEEM  &  HENSEY| 

By  Ed  D  Rheem  Vice  President 

And  said  check  for  Two  Hundred  Fifty-five  Thousand 
Dollars  ($255,000.)  was  endorsed  as  follows:  j 

Cr  a/c  of  Swartzell  Rheem  &  Hensey  Co 
and  Luther  A  Swartzell  and 
Edmund  D  Rheem,  Trustees 
Luther  A  Swartzell  / 


Edmund  D  Rheem  ) 


Trustees 


And  said  checks  were  thereupon  deposited  in  said  ac¬ 
count  under  a  deposit  slip  which  was  in  words  and 
18  figures  as  follows:  I 
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This  Deposit  Accepted  By 
I  THE  RIGGS  NATIONAL  BANK 
of  Washington,  D.  C. 

Subject  to  Conditions  as  printed  on  the 
!  reverse  side  of  this  ticket 


For  the  credit  of 

Swartzell,  Rheern  &  Hensey  Co.  &  Luther  A.  Swartzell 
Edmund  D.  Rheern,  Trustees  July  16  193 

Please  see  that  all  checks  and  drafts  are  endorsed 
State  name  of  bank  or  company  on  which  items  are  drawn 


CURRENCY 

COIN 

c.c. 

ITEMS  (Enter  checks  singly) 
Riggs 
c.c. 

Riggs  i 

P  &  R 
Jul  16  1930 
22 

(  Signature  Card  Received  / 
l  New  Account  \ 
TOTAL  $ 


DOLLARS  CENTS 


255,000 


380,000 


635,000 


A  photostat  copy  of  the  ledger  sheet  of  the  defendant 
Riggs  National  Bank,  showing  the  deposit  of  said  sums  in 
said  special,  account,  is  attached  hereto,  marked  “Exhibit 
F"  and  prayed  to  be  read  and  considered  as  a  part  hereof. 

15.  Thereafter,  on  the  same  day,  July  16,  1930,  the  said 
Luther  A.  Swartzell  and  Edmund  D.  Rheern  executed  and 
acknowledged  a  release  dated  said  day,  to  the  aforesaid 
Shoreham  Investment  Company,  of  said  deed  of  trust  of 
Wardman  and  Bones  dated  August  1,  1928  and  recorded  as 
aforesaid,  and  delivered  said  release  to  said  District,  Law¬ 
yers  and  Washington  Title  Insurance  Companies.  There¬ 
upon,  an  officer  of  said  title  insurance  companies  and  the 
said  Rheern  (deposited  in  said  Riggs  National  Bank  the  two 
checks  for  One  Million  Five  Hundred  Fifty-six  Thousand 
Six  Hundred  Forty-five  Dollars  and  Eighty  Cents  ($1,556,- 
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645.80)  and  One  Hundred  Fifty  Thousand  Dollars  ($150,- 
000.)  referred  to  in  paragraph  10  of  this  bill,  said 
10  cheeks  being  deposited  in  the  aforesaid  Recount  un¬ 
der  a  deposit  slip,  in  words  and  figures  as  follows: 

This  Deposit  Accepted  by 
THE  RIGGS  NATIONAL  BANK  | 
of  Washington,  D.  C. 

Subject  to  Conditions  as  Printed  on  the 
Reverse  Side  of  This  Ticket 
FOR  THE  CREDIT  OF 

Swartzell,  Rlieem  &  Hensey  Co.  & 

Luther  A.  Swartzell  &  Edmund  1).  Rlieem,  Trustees 
under  Deed  of  Trust  dated  Aug.  1,  1928  and  recorded 
in  Liber  6194  folio  347  of  D.  C.  Land  Records,  for 
a/c  of  holders  of  notes, 

described  in  said  trust.  July  16,  1930 

Please  see  that  all  checks  and  drafts  are  endorsed 
State  name  of  bank  or  company  on  which  items  are  drawn 

DOLLARS  CENTS 

CURRENCY 

COIN 

ITEMS  (Enter  Checks  Singly) 

NY  Met.  Bk  City.  '  150,000 

Riggs  1,556,645  80 

N.Y. Title 
&  Mtg.  Co 

P  &  R 
Jul  16  1930 
24 

TOTAL  $  1,706,645.80 

16.  Upon  the  making  of  said  last  mentioned  deposit,  the 
officer  of  said  title  companies  was  advised  by  an  officer  of 
said  Riggs  National  Bank  that  said  sum,  together  with 
other  moneys  deposited  in  said  account,  aggregated  the 
total  sum  of  Two  Million  Three  Hundred  Thirty-four  Thou¬ 
sand  Seven  Hundred  Fifty  Dollars  ($2,334,750.)  and  there¬ 
upon  received  from  said  bank  a  letter,  dated  July  16,  1930, 
in  words  and  figures  as  follows: 
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20  THE  RIGGS  NATIONAL  BANK 

of 

WASHINGTON,  D.  C. 

AMN  :M V S  i  July  1G,  1030 

New  York  Title  and  Mortgage  Company 
Washington  Branch, 

1425  Eve  Street,  N.  W. 

Washington,  D.  C. 

Dear  Sirs  : 

This  is  to  advise  that  there  is  on  deposit  to  the  credit  of 
Swartzell,  Rheeni  &  Hensey  Co.,  and  Luther  A.  Swartzell 
and  Edmund  I).  Rheem,  Trustees  under  Deed  of  Trust 
dated  August  1,  1928,  and  recorded  in  Liber  6194,  folio  347 
of  D.  C.  Land  Records,  for  account  of  holders  of  notes  de¬ 
scribed  in  said  trust  in  the  sum  of  $2,334,750. 

Very  trulv  yours, 

‘  A.  M.  NEVIUS 

Vice-President. 


Later  in  said  day,  said  Riggs  National  Bank  caused  a 
further  letteri  to  be  written  concerning  said  deposit,  which 
said  letter  is  in  words  and  figures  as  follows: 


THE  RIGGS  NATIONAL  BANK 

of 


WASHINGTON,  D.  C. 

RVFiMVS  i  July  16,  1930 

New  York  Title  and  Mortgage  Company 
Washington  Branch, 

1425  Eye  Street,  N.W. 

Washington,  D.  C. 

Gentlemen : 

Referring  to  our  letter  to  vou  of  even  date,  advising  that 
Swartzell,  Rheem  and  Hensey  Company,  and  Luthef  A. 
Swartzell  and  Edmund  1).  Rheem,  Trustees,  had  deposited 
the  sum  of  $2,334,750.  to  their  credit  today,  and  to  my  sub¬ 
sequent  conversation  over  the  telephone  with  your  Mr. 
Boolier,  I  desire  to  confirm  my  statement  to  the  effect  that 
in  issuing  our  letter,  we  did  so  without  any  obligation  on 
our  part  to  look  to  the  application  of  the  money  deposited 
in  the  payment  of  the  first  deed  of  trust  notes,  secured  un¬ 
der  deed  of  trijist  dated  August  1,  1928,  in  Liber  6194,  folio 
347  of  D.  C.  Land  Records. 
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I  am  writing  you  to  this  effect  as  it  appears  to  me  that 
our  previous  letter  might  be  misconstrued,  and  as  you  know 
the  bank  could  not  assume  the  responsibility  of  looking  to 
the  application  of  these  funds. 

Yours  very  truly, 


Robert  V.  Fleming, 
President 


21  17.  The  examination  of  the  title  to  said  property 

upon  which  said  Shoreham  Building  was  located,  dis¬ 
closed  that  a  deed  of  trust  from  said  Fred  H.  Van  Vranken 
and  Edvard  I.  AVissmann  to  Luther  A.  Swartzell  and  Ed¬ 
mund  1).  Rlieem,  trustees,  dated  January  9,  1930,  and  secur¬ 
ing  a  promissory  note  in  the  sum  of  Three  Hundred  Thou¬ 
sand  Dollars  ($300,000.)  had  been  filed  among  the  Land 
Records  of  the  District  of  Columbia  on  July  10,  1930,  being 
recorded  in  Liber  number  6405  at  folio  168,  one  of  said 
Land  Records,  which  said  deed  of  trust  was  required  to  be 
released  at  the  time  of  the  release  of  the  aforesaid  first 

deed  of  trust  of  AYardman  and  Bones  in  order  to  carry  out 

* 

said  exchange  of  said  properties  aforesaid  and  pursuant 
to  the  aforesaid  letters  of  instructions. 

Your  plaintiffs  are  informed  and  believe,  and  therefore 
aver,  that  on  said  date,  July  16,  1930,  said  last  mentioned 
note  was  held  by  a  corporation  known  as  the  Southern 
Dairies,  Incorporated,  as  collateral  security  for  a  promis¬ 
sory  note  of  Swartzell,  Rlieem  &  Hensev  Company  in  the 

sum  of  Two  Hundred  Fiftv-five  Thousand  I  Dollars 

%/ 

($255,000.)  which  said  note  then  was  in  the  possession  of 
the  said  Riggs  National  Bank  for  collection  for  account  of 
the  said  Southern  Dairies,  Incorporated. 

In  order  to  carry  out  said  proposed  exchange,  and  to  com¬ 
ply  with  the  instructions  aforesaid  upon  which  said  ex¬ 
change  of  properties  was  to  lie  closed,  the  payment  and  can¬ 
cellation  of  said  note  for  Three  Hundred  Thousand  Dollars 
($300,000.)  was  accomplished  by  the  said  Swartzell,  Rlieem 
and  Ilensey  Company  drawing  on  its  general  deposit  ac¬ 
count  in  said  Riggs  National  Bank  a  check  to  the  order  of 
said  Riggs  National  Bank  in  the  sum  of  Two  Hundred 
Sixty-two  Thousand  Nine  Hundred  Forty-seven  Dollars 
and  Forty-nine  Cents  ($262,947.49)  which  check  was  de¬ 
livered  to  said  defendant  Riggs  National  Bank  on  said  July 
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Jo,  1930,  in  pavment  of  said  note  owned  bv  the  Southern 
Dairies,  Incorporated,  and  deposited  as  aforesaid,  and 
said  notc:  of  Three  Hundred  Thousand  Dollars 

22  ($300,000.)  was  thereupon  marked  paid  and  cancelled 
•and  delivered  to  said  title  companies,  and  the  said 

Swartzell  and  Rheem,  as  trustees,  by  release  dated  July  16, 
1930,  and  recorded  July  17,  1930,  in  Liber  numbered  6467 
at  folio  202,  released  said  t rust  to  said  Shoreham  Invest¬ 
ment  Company. 

18.  At  the  time  said  check  for  Two  Hundred  Sixtv-two 

Thousand  Nine  Hundred  Fortv-scven  Dollars  and  Fortv- 

%  •> 

nine  Cents  ($262,947.49)  drawn  on  said  general  account  of 
Swartzell,  Rheem  &  Denser  Company  was  delivered  to  said 
defendant  Riggs  National  Bank,  said  general  account  con¬ 
tained  only  approximately  Eighty-seven  Thousand  Dollars 
($87,000.),  and  by  accepting  and  honoring  said  check  as 
payment  of  the  promissory  note  aforesaid,  the  said  Riggs 
National  Bank  permitted  said  general  account  to  become 
overdrawn  to  the  extent  of  One  Hundred  Seventy-eight 
Thousand  Forty-five  Dollars  and  Forty-nine  Cents  ($178,- 
1)45.49)  and  by  accepting  and  honoring  subsequent  checks 
on  said  account,  permitted  said  overdraft  to  reach  the  sum 
of  One  Hundred  Eighty-four  Thousand  One  Hundred 
Ninety  Dollars  and  Fifty-One  Cents  ($184,190.51)  on  July 
17,  1930.  All  of  which  is  more  fully  shown  by  photostat 
copies  of  the  ledger  sheets  of  said  Riggs  National  Bank 
covering  said  items,  which  are  hereto  attached  marked 
“Exhbit  <F'  arid  prayed  to  be  read  and  considered  as  a 
part  hereof. 

19.  On  said  16th  day  of  July.  1930,  the  said  District,  Law¬ 
yers  and  Washington  Title  Insurance  Companies  placed 
upon  the  Land  Records  of  the  District  of  Columbia  a  deed 
of  trust  from  the  Shoreham  Investment  Company  to  Clar¬ 
ence  Dodge  and  Martin  R.  West,  Trustees,  to  secure  the 
said  Metropolitan  Life  Insurance  Company  said  loan  of 
One  Million  Six  Hundred  Thousand  Dollars  ($1,600,000.) 
which  said  deed  of  trust  was  recorded  in  Liber  numbered 
6467  at  folio  23  of  said  Land  Records,  and  a  further  deed  of 
trust  to  J.  Newton  Brewer  and  Edmund  D.  Rlieem,  as  trus¬ 
tees,  to  secure  said  further  sum  of  Four  Hundred  Thousand 

Dollars  ($400,000.),  and  on  July  17,  1930,  placed 

23  upon  said  Land  Records  the  aforesaid  release  from 
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said  Swartzell  and  Rheem,  Trustees,  of  said  Ward- 
man  and  Bones  trust,  said  release  being  recorded  in  Liber 
numbered  6467  at  folio  201  of  said  Land  Records. 

20.  On  said  July  16,  1930,  the  said  SwartzellJ  Rheem  & 
Ilensey  Company  and  Luther  A.  Swartzell  and  Edmund  D. 
Rlieem,  Trustees,  drew  a  cheek  on  said  account  referred  to 
in  paragraph  11  of  this  bill,  established  by  the  ljoans  from 
the  defendant  Riggs  National  Bank  and  other  deposits  as 
aforesaid,  on  said  date,  and  which  said  account  \^as  for  the 
account  of  the  holders  of  notes  secured  by  the|  aforesaid 
Wardman  and  Bones  trust,  in  the  sum  of  Two  Million  Three 
Hundred  Forty-one  Thousand  Six  Hundred  Forty-five  Dol¬ 
lars  and  Eighty  Cents  ($2,341,645.80),  the  total  amount  on 
deposit  in  said  account,  such  check  being  payaple  to  the 
Swartzell,  Rheem  &  Henscv  Company.  Said  c|heck  was 
endorsed  and  on  July  17,  1930,  deposited  and  credited  to 
the  account  of  said  payee.  A  photostat  copy  of  said  check, 
the  endorsement  thereon,  and  of  the  deposit  ticket  relating 
thereto  are  attached  hereto  marked  “Exhibit  H”,  and 
prayed  to  be  read  and  considered  as  a  part  hereof. 

21.  At  the  time  said  special  deposit,  so  designated  for  ac¬ 
count  of  the  holders  of  notes  described  in  said  Wardman 
and  Bones  trust,  was  transferred  by  said  check  aforesaid  to 
the  general  deposit  account  of  said  Swartzell,  Rhec 
sey  Company  in  said  Riggs  National  Bank,  said  g< 
posit  account  was  overdrawn  in  the  manner  showh  in  para¬ 
graph  IS  hereof,  in  the  sum  of  One  Hundred  Eightv-four 
Thousand  One  Hundred  Ninetv  Dollars  and  Fifty-one 
Cents  ($184,190.51)  and  immediately  upon  the  deposit  in 
said  general  account  of  said  last  mentioned  check,  the  said 
Riggs  National  Bank  used  and  applied  the  sum  of  One 
Hundred  Eighty-four  Thousand  One  Hundred  Ninety 
Dollars  and  Fifty-one  Cents  ($184,190.51)  thereof  to  the 
liquidation  of  said  overdraft  in  said  sum  in  said  general 
account.  Your  plaintiffs  are  informed  and  believe,  and 

therefor  aver,  that  no  other  funds  were  deposited  in 
24  said  general  account  on  said  July  17,  1930,  except 

Six  Thousand  Three  Hundred  Sixty-seven  Dollars 
and  Seventy-live  Cents  ($6,367.75),  as  more  fully  shown  by 
said  ledger  sheets  marked  “Exhibit  G”. 

22.  After  depositing  as  aforesaid  the  whole  of  sa:.d  special 
fund,  designated  to  be  for  account  of  the  holders  of  notes 


m  &  Hen- 
uieral  de- 
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described  in  said  Wardman  and  Bones  trust,  into  said 
general  account,  the  said  Swartzell,  Rheem  &  Hensey  Com¬ 
pany  on  said  17th  day  of  July,  1930,  drew  its  check  upon 
said  general  account  to  the  order  of  said  Riggs  National 
Bank  in  the  sum  of  Six  Hundred  Thirty-five  Thousand  One 
Hundred  Five! Dollars  and  Eighty-three  Cents  ($635,105.83) 
and  delivered  said  check  to  said  bank  for  the  purpose  of 
repaying  to  said  Riggs  National  Bank  the  principal  and 
interest  of  the  said  two  promissory  notes,  dated  July  16, 
1930,  and  referred  to  in  paragraph  12  of  this  bill.  With 
the  knowledge  that  said  general  account  had  been  over¬ 
drawn  to  the  extent  and  in  the  manner  hereinbefore  set 
forth,  and  with  the  further  knowledge  that  the  funds  then 
in  said  general  account  consisted  of  the  balance  of  the 
funds  transferred  from  said  special  account  for  the  holders 
of  Wardman  and  Bones  notes,  and  with  knowledge  that  the 
said  sum  of  Six  Hundred  Thirty-five  Thousand  Dollars 
($635,000.)  loaned  by  it  on  July  16,  1930  was  a  part  of  said 
special  deposit  then  in  said  general  fund,  the  said  Riggs 
National  Bank  accepted  said  check  in  repayment  to  it  of 
said  sum  so  loaned,  with  interest,  cancelled  said  notes  and 
returned  the  same  together  with  the  collateral  deposited 
therewith  to  the  said  Swartzell,  Rheem  &  Hensey  Company. 
Said  check  was  in  words  and  figures  as  follows: 


Washington,  D.  C.  Jul  17  1930  No.  12569 

SWARTZELL,  RHEEM  &  HENSEY  CO. 

Pav  to  the  Order  of  RIGGS  NATIONAL  BANK  $635,- 
105.83  SIX  HUNDRED  THIRTY  FIVE  THOUSAND 
ONE  HUNDRED  FIVE  DOLLARS  EIGHTY  THREE 
CENTS 


ED  D.  RHEEM 

V.P. 


To 


THE  RIGGS  NATIONAL  BANK 
Washington,  I).  C. 


Said  check  was  charged  against  the  said  general 
25  account  of  Swartzell,  Rheem  &  Hensey  Company,  as 
is  more  fully  shown  by  the  ledger  sheets  of  said  ac¬ 
count  attached  hereto  in  “Exhibit  G”  and  which  are  here¬ 
by  referred  to. 
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23.  Upon  information  and  belief,  your  plaintiffs  allege 
that  subsequent  to  July  17,  1930,  said  Swartzell,  Rheem  & 
Hensey  Company  made  reinvestments  for  certain  of  the 
owners  of  said  promissory  notes  of  Wardman  ^nd  Bones 
secured  as  aforesaid,  and  that  certain  other  owners  and 
holders  of  said  notes  were  paid  therefor  in  cash  bv  the  said 
Swartzell,  Rheem  &  Ilensev  Company,  the  exact!  amounts 
of  which  reinvestments  and  cash  payments  are  not  known 
to  your  plaintiffs.  But  your  plaintiffs  aver  that  of  said 
notes  of  Wardman  and  Bones  the  owners  of  approximately 
Eight  Hundred  Nineteen  Thousand  One  Hundred  Dollars 
($819,100.)  including  your  plaintiffs  and  many  others  on 
whose  behalf  this  suit  is  filed,  have  not  been  paid,  but  still 
remain  due  and  payable. 

24.  Your  plaintiffs  are  advised,  and  therefore  allege,  that 
said  special  deposit  account  established  in  the  sdid  Riggs 
National  Bank  on  July  10.  1930,  by  “Swartzell,  Rlieem  & 
Ilensev  Co.,  and  Luther  A.  Swartzell,  and  Edmund  D. 
Rheem,  Trustees  under  Deed  of  Trust  dated  August  1, 1928, 
and  recorded  in  Liber  6194  folio  347  of  D.  C.  Land  Records, 
for  account  of  holders  of  notes  described  in  said  trust” 
constituted  a  trust  fund  for  the  benefit  of  these  plaintiffs  as 
the  holders  of  the  hereinbefore  described  notes  okvned  by 
them  and  of  the  other  owners  of  said  notes  of  Wardman  and 
Bones  secured  by  said  deed  of  trust  dated  August  1,  1928, 
and  that  the  defendant  Riggs  National  Bank  knew,  br  should 
have  known,  that  any  and  all  funds  deposited  in  said  ac¬ 
count  were  held  therein  in  trust  for  the  payment  of  all  of 
said  notes,  and  that  the  acts  of  said  defendant  in  charging 
said  overdraft  and  accepting  repayment  of  said  loaijis  afore¬ 
said  resulted  in  a  depletion  of  said  trust  fund  in  |the  sum 

of  Eight  Hundred  Nineteen  Thousand  Two  Hundred 
26  Ninety-six  Dollars  and  Thirty-four  Cents  ($819,- 

296.34),  to  the  extent  of  which  depletion  your  plain¬ 
tiffs,  and  others,  failed  to  obtain  payment  of  their  said 
notes. 

25.  Your  plaintiffs  are  further  advised,  and  therefore 
allege,  that  by  reason  of  the  aforesaid  facts  and  circum¬ 
stances  there  remains  now  in  the  hands  of  the  defendant 
The  Riggs  National  Bank  the  sum  of  Eight  Hundred  Nine¬ 
teen  Thousand  Two  Hundred  Ninety-six  Dollars  and 
Thirty-four  Cents  ($819,296.34)  of  said  trust  funds  so  de- 
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posited  in  said  bank  on  July  16,  1930,  in  said  account  for 
the  benefit  of  i  your  plaintiffs  and  of  all  others  similarly 
situated,  said  sum  being  the  total  of  the  sum  of  One  Hun¬ 
dred  Eighty-four  Thousand  One  Hundred  Ninety  Dollars 
and  Fifty-one  Fonts  ($184,190.51)  charged  against  said 
funds  by  the  said  Higgs  National  Bank  after  the  same  had 
been  transferred  to  the  general  account  of  Swartzell,  Hheem 
&  Henscy  Company,  which  said  general  account  was  then 
overdrawn  in  said  sum;  and  the  sum  of  Six  Hundred 
Thirty-five  Thousand  One  Hundred  Five  Dollars  and 
Eightv-three  Cents  ($635,105.83)  taken  from  said  trust 
funds  by  said  bank  in  repayment  to  it  of  the  sum  of  Six 
Hundred  Thirty-five  Thousand  Dollars  ($635,000.)  ad¬ 
vanced  by  it  as  hereinbefore  set  forth.  And  your  plain¬ 
tiffs  are  further  advised,  and  therefore  allege,  that  said 
fund  now  in  the  hands  of  said  Higgs  National  Bank  consti¬ 
tutes  a  fund  for  the  benefit  of  plaintiffs  and  the  other  own¬ 
ers  of  the  said  Eight  Hundred  Nineteen  Thousand  One 

» 

Hundred  Dollars  ($819,100.)  of  Wardman  and  Bones  notes, 

and  that  such  persons,  including  your  plaintiffs,  are  entitled 

to  have  said  fund  of  Eight  Hundred  Nineteen  Thousand 

Two  Hundred  Ninetv-six  Dollars  and  Thirtv-four  Cents 

•  • 

($819,296.34)  aforesaid  paid  over  by  said  Higgs  National 
Bank  to  some  competent  person  or  persons  appointed  by 
this  Honorable  Court  for  the  purpose  of  receiving  and  dis¬ 
bursing  said  fund  to  the  parties  entitled  thereto  as  the 
owners  of  said  Wardman  and  Bones  notes,  including 
27  your  plaintiffs,  under  and  in  accordance  with  the 
terms  and  provisions  of  the  deed  of  trust  securing 
said  notes. 

WIIEHEFOBH,  inasmuch  as  the  matters  and  things  in 
this  bill  set  forth  are  matters  and  things  peculiarly  cogniz¬ 
able  in  a  Court  of  Equity,  and  in  order  to  avoid  a  great 
multiplicity  of  suits  on  the  part  of  the  numerous  owners  of 
said  Wardman  and  Bones  notes,  your  plaintiffs  pray: 

1.  That  process  may  be  issued  out  of  this  Honorable 
Court  directed  to  the  defendant  to  require  it  to  appear  and 
answer  the  exigencies  of  this  bill. 

2.  That  the  sum  of  Eight  Hundred  Nineteen  Thousand 
Two  Hundred  Ninety-six  Dollars  and  Thirty-four  Cents 
($819,296.34)  now  in  the  hands  of  the  defendant  The  Higgs 
National  Bank,  being  the  amount  taken  by  said  Bank,  as 
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herein  set  forth,  of  the  moneys  deposited  in  saidl  Bank  on 
July  16,  19 JO,  for  the  account  of  the  holders  of  tVardman 
and  Bones  notes  secured  by  deed  of  trust  on  the  $>horeham 
Building  aforesaid,  be  declared  to  be  a  trust  fujnd  in  its 
hands  for  the  uses  and  purposes  for  which  said  fund  was 
deposited,  namely,  for  the  payment  of  said  note^. 

3.  That  a  receiver  be  appointed  by  decree  of  this  Court 
to  demand  and  receive  said  fund  aforesaid  with  interest 
from  The  Riggs  National  Bank  and  to  hold  and  distribute 
t he  same  for  the  benefit  of  the  holders  of  the  prjomissory 
notes  of  Wardman  and  Bones  aforesaid,  including  your 
plaintiffs,  in  accordance  with  the  terms  and  provisions  of 
the  deed  of  trust  securing  said  notes;  or,  in  the  alternative, 
that  tlie  Court  decree  the  payment  bv  said  defendant  of 
the  notes  owned  by  the  plaintiffs  herein,  with  interest. 

4.  That  by  decree  passed  herein,  said  The  Riggs  National 
Bank  be  required  to  pay  over  said  trust  fund  of  Eight  Hun¬ 
dred  Nineteen  Thousand  Two  Hundred  Ninety-six  Dollars 
and  Thirty-four  Cents  ($819,296.34)  with  interest!  to  a  re¬ 
ceiver  to  be  appointed  by  this  Honorable  Courtj  for  the 
purpose. 

а.  That  this  cause  may  be  referred  to  the  Auditojr  of  this 

Court,  or  to  a  special  master,  for  the  purpose  of  stat- 
28  insr  the  account  of  such  receiver,  and  to  ascertain  and 
report  to  this  Honorable  Court  the  persons  entitled 
to  said  fund,  including  your  plaintiffs. 

б.  That  such  other  orders  and  decrees  may  be  |  entered 
herein  as  may  be  appropriate  to  ascertain  and  maiiitain  the 
interests  of  your  plaintiffs,  and  of  all  persons  haviiig  an  in¬ 
terest  in  said  fund,  as  may  be  meet  and  proper.  | 

7.  And  for  such  other  and  further  relief  as  the  nature  of 
the  case  may  require. 


Otto  Welmer 
Bessie  0.  Sensner 
Alexander  K.  Phillips,  Jr. 
Laura  B.  Randall 
Helen  A.  Skinner 
Grace  Teulon 
Rebecca  Cook 
Charles  Hanson  Towne 
Emilv  Corcoran  Mackall 


i 

George  II.  Sensner, 
Nannie  P.  Wheeler 
Naomi  Thompson  Holt 
Melville  Skinner 
Agnes  G.  Rabbitt 
Marv  B.  Ranck 
Helen  A.  Young 
Georgia  S.  Perham 
Marv  C.  Howe 
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Martha  K.  Tuck 
Edith  Alice  Vaughan 
\V.  II.  Lucas 
Frank  T.  Miller 
Lillian  Zimmerman 
( >  race  L.  Cornish 
Elizabeth  R.  Trod  well 
Beatrice  Reilly 
Mrs.  Wallace  Streater 
Robert  K.  R viand 
Mrs.  F.  G.  Tansill 
Alice  I).  Wise, 

Clara  K.  Mann 
Ralph  1).  Quinter,  Receiver 
Louise  J.  Youijg 
Edward  K.  Rawson 
Rita  E.  Von  Herrman 
Laura  A.  Pemberton 
Frances  C.  M.  Swan 
Katherine  W.  Thompson 
Arthur  L.  Thompson 
Eunice  E.  Watson 


Carl  D.  McManamy 

Bertha  Y.  Hebb 

Grace  M.  Verge  r 

Isnbell  Miller 

Joseph  S.  ( Virnish 

Fannie  I.  Swaney 

( 'bn  l  ies  P.  Reillv 

• 

Wallace  Streater 
J.  L.  Xuber 
R.  X.  C.  Riker 
John  R.  Wise 
Anna  M.  Bade 
Frederic  I>.  Warder, 
Receiver 
R.  Della  Young 
W.  W.  Wyman 
Bertha  C.  Schulze 
Mary  L.  Oldham 
Lottie  P.  Camalier 
Xewton  II.  Shaw 
B.  W.  Availing 

Bet  tv  AVillcox 


Bv 

MIXOR,  GATLEY  &  DRURY, 
Bv  ARTHUR  P.  DRURY. 


i  Attorneys  for  Plaintiffs. 

MIXOR.  GATLEY  &  DRURY, 

Bv  ARTHUR  P.  DRURY 


Attorneys  for  Plaintiffs. 


20  District  of  Columbia,  ss: 

Arthur  P.  Drury,  being  first  duly  sworn,  deposes 
and  savs:  I  am  one  of  the  attornevs  for  the  plaintiffs  here- 
in;  I  have  read  over  the  foregoing  and  annexed  bill  of  com¬ 
plaint  subscribed  by  me  as  one  of  the  attorneys  for  said 
plaintiffs  and  know  the  contents  thereof,  and  verily  believe 
the  facts  therein  stated  to  be  true. 

ARTHUR  P.  DRURY. 

Subscribed  and  sworn  to  before  me  this  10th  day  of 
February,  A.  D.  1932. 


(Xotarial  Seal) 


XEEXAH  LAUB. 
Notary  Public ,  D.  C. 
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Office  of  the  Recorder  of  Deeds 
30  District  of  Columbia 

No.  128  Recorded  August  15,  i.928, 

at  2 :39  P.  M 
Trust  | 

This  deed  of  trust  made  this  First  (1st)  day  of  August  in 
the  year  of  our  Lord  Nineteen  hundred  and  twenty-eight 
(A. I).  1028),  by  and  between  Harry  Wardman  and  Thomas 
P.  Bones,  of  the  Pity  of  Washington,  District  of  Columbia, 
as  joint  tenants,  parties  hereto  of  the  first  part,  and  Luther 
A.  Swartzell  and  Fdmund  I).  Rlieem,  Trustees,  of  the  City 
of  Washington  in  the  District  of  Columbia,  parties  hereto 
of  the  second  part : 

Whereas,  the  said  Harry  Wardman  and  Thomas  P. 
Bones  stand  justly  indebted  unto  John  II.  Holme^d  in  the 
fail  sum  of  Two  Million  two  hundred  and  fifty  tjhousand 
Dollars  ($2,250,000.00),  for  money  loaned  and  advanced  for 
which  they  have  executed  and  delivered  unto  the  s^iid  John 
II.  Holmead,  and  made  payable  to  his  order  in  five  (j5)  years 
after  date  thereof,  their,  the  said  Harry  Wardipan  and 
Thomas  P.  Bones’  two  thousand  seven  hundred  and  ninety 
($2,790)  certain  joint  and  several  promissory  notesl  of  even 
date  herewith,  numbered  from  1  to  2,790.  respectively,  with 
interest  thereon,  payable  semi-annually,  at  the  rate  of  six 
per  cent  ((V/c )  per  annum  until  paid,  subject  however,  to  a 
certain  covenant  concerning  quarterly  payments  of  inter¬ 
est  hereinafter  set  forth,  said  notes  being  in  and  for  the 
following  amounts,  to  wit: 


Notes  No. 


1  to 
61  “ 


60,  both  inclusive  for  $5,000.00  each. 


1,561 

2,091 

2,291 

2,491 


1,560, 

2,090 

2,290 

2,490 

2,590 


1,000.00  “ 
500.00  “ 

400.00  “ 

300.00  4  4 

250.00  4  4 

100.t)0  “ 


“  “  2,591  “  2,790  “  “  “  100.00  “ 

“EXHIBIT  A” 

Said  parties  hereto  of  the  first  part  reserving  the 
privilege  of  paying  any  or  all  of  said  notes  at  any 
time  before  the  maturity  thereof  by  paying  the  in- 
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terest  thereon  to  date  of  said  payment  and  two  (2)  months’ 
interest  in  advance; 

The  principal  and  interest  of  said  notes  being  payable 
at  the  office  of  Swartzell  Rheem  and  Hensey  Company  in  the 
City  of  Washington,  District  of  Columbia. 

And  wherehs,  the  said  parties  hereto  of  the  first  part 
desire  to  secure  the  full  and  punctual  payment  of  said  debt 
and  the  interest  thereon,  as  well  as  any  and  all  renewals  or 
extensions  of  said  notes,  or  of  any  part  thereof,  with  inter¬ 
est  on  such  renewals  or  extensions  at  such  rate  of  interest 
as  may  be  agreed  upon,  (which  renewals  or  extensions  of 
the  debt  or  any  part  thereof,  hereby  secured,  or  any  change 
in  its  terms  or  rate  of  interest  payable  on  same,  shall  not 
impair  in  any  manner  the  validity  or  priority  of  this  Trust) 
and  also  to  secure  the  reimbursement  to  the  holder  or  hold¬ 


ers  of  said  notes  and  to  the  parties  hereto  of  the  second 
part,  or  the  survivor  or  his  heirs  or  substituted  Trustee, 
and  to  Swartzell,  Rheem  and  Hensey  Company,  a  Virginia 
corporation  dbing  business  in  the  District  of  Columbia,  and 
to  any  purchaser  or  purchasers,  grantee  or  grantees  under 
any  sale  or  sales  under  the  provisions  of  this  Trust,  of  all 
money  which  may  be  advanced  as  herein  provided  for,  and 
of  any  and  all  costs  and  expenses,  including  reasonable 
counsel  fees,  incurred  or  paid  on  account  of  any  litigation  at 
law  or  in  equity  which  may  arise  in  respect  to  this  Trust,  or 
to  the  indebtedness  or  to  the  property  herein  mentioned,  or 
in  obtaining  possession  of  the  premises  after  any  sale  which 
may  be  made  as  hereinafter  provided  for,  with  interest  at 
the  same  ratehis  on  the  principal  debt  on  all  such  costs  and 
sums  so  advanced  from  the  date  of  such  advance 


32  until  paid. 

Now,  therefore,  this  deed  of  trust  witnesseth,  that 
the  said  parties  hereto  of  the  first  part,  in  consideration  of 
the  premises,  and  of  one  dollar  lawful  money  in  hand  paid 
by  the  said  parties  hereto  of  the  second  part,  receipt  of 
which,  before  the  sealing  and  delivery  of  these  presents,  is 
hereby  acknowledged,  have  granted,  and  do  by  these  pres¬ 
ents  grant,  unto  the  said  parties  hereto  of  the  second  part, 
and  the  survivor  of  them,  his  heirs  and  assigns  or  substi¬ 
tuted  trustee,  in  fee  simple,  the  following  described  land 
and  premises,  situate  in  the  District  of  Columbia,  and  known 
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and  distinguished  as  and  being  Lots  numbered  Fourteen 
(14),  Fifteen  (15)  and  Sixteen  (16),  and  part  of  Lot  num¬ 
bered  Seventeen  (17)  in  Corcoran  and  others’  subdivision  of 
lots  in  Square  numbered  Two  Hundred  and  Nineteen  (219), 
as  per  plat  recorded  in  the  Office  of  the  Surveyor  for  the 
District  of  Columbia  in  Liber  B.  at  folio  38;  also  part  of 
Original  Lot  numbered  Three  (3)  in  said  Square  numbered 
Two  Hundred  and  Nineteen  (219);  said  lots  an|d  parts  of 
lots  being  together  contained  within  the  following  metes 
and  bounds;  Beginning  for  the  same  at  the  Southeast  corner 
of  said  square,  at  the  intersection  of  the  West  line  of  Fif¬ 
teenth  Street  with  the  North  line  of  “H”  Street,  North¬ 
west,  and  running  thence  West  along  said  linq  of  “H” 
Street,  136  feet  to  a  point  distant  28  feet  East  of  the  South¬ 
west  corner  of  said  Original  Lot  numbered  T^iree  (3) ; 
thence  North  58  feet;  thence  in  a  Northeasterly  direction  to 
a*  point  9  feet,  6  inches  West  from  the  Northeast  corner  of 
said  Original  Lot  numbered  Three  (3)  thence  Ejist  to  the 
Northeast  corner  of  said  Original  Lot  numbered  Three  (3) ; 
thence  South  6  feet  on  the  line  of  an  alley;  thence  East 
along  the  South  line  of  said  alley,  108  feet  to  the  West  line 
of  Fifteenth  Street  West;  and  thence  South  on  said 
33  line  of  Fifteenth  Street,  125  feet  to  the  linq  of  “H” 
Street,  and  the  place  of  beginning,  together  with  all 
and  singular  the  improvements,  ways,  easementt,  rights, 
privileges,  hereditaments  and  appurtenances  thereunto  be¬ 
longing  or  in  anywise  appertaining,  including  stjorm  and 
screen  windows  and  doors,  gas,  steam,  electric  and  other 
heating  and  lighting  apparatus  and  all  other  fixtures  ap¬ 
purtenant  to  the  said  premises,  together- with  thi  posses¬ 
sion  and  right  of  possession  of  said  premises  unto  the  said 
parties  hereto  of  the  second  part,  the  survivor  of  them,  his 
heirs  and  assigns,  or  substituted  trustee,  forever;  and  the 
said  parties  of  the  first  part  hereby  represent  that  such 
articles  are  fixtures  and  an  accession  to  the  freehold  and  a 
part  of  the  realty  and  are  covered  by  this  deed  of  trust; 
together  with  all  the  estate,  right,  title,  interest  and  claim, 
both  at  law  and  in  equity,  or  otherwise  however,  of  jthe  said 
parties  hereto  of  the  first  part,  of,  in,  to,  or  out  of  |the  said 
land  and  premises. 

To  have  and  to  hold  the  said  described  land  and  premises 
unto  and  to  the  only  use  of  the  said  parties  hereto  of  the 
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second  part,  the  survivor  of  them,  his  heirs  and  assigns, 
or  substituted  trustee,  in  fee  simple: 

In  and  upon  the  uses  and  trusts,  hereinafter  declared, 
that  is  to  sav: 

In  trust  to  permit  the  said  parties  hereto  of  the  first  part, 
their  heirs  and  assigns,  to  use  and  occupy  the  said  described 
land  and  premises,  and  the  rents,  issues  and  profits  there¬ 
of  to  take,  have,  and  apply  to  and  for  their  sole  use  and 
benefit,  until  default  be  made  in  the  payment  of  any  one 
of  said  promissory  notes  hereby  secured,  or  of  any  exten¬ 
sions  or  renewals  thereof,  or  of  any  instalment  of  interest 
thereon,  when  and  as  the  same  shall  become  due  and  pay¬ 
able,  o y  of  any  taxes,  assessments,  insurance,  or 
34  quarterly  payments  of  interests  as  required  by  the 
covenants  herein  contained,  or  of  any  commission  or 
expense  or  other  matter  of  indebtedness  hereby  secured  as 
herein  provided  for. 

And  upon  the  full  payment  of  all  of  said  notes  and  of  all 
extensions  or  renewals  thereof,  and  the  interest  thereon,  or 
upon  prepayment  thereof  with  interest  and  advance  inter¬ 
est  thereon  as  therein  provided,  and  of  all  moneys  advanced 
or  expended  <ts  herein  provided,  and  of  all  other  proper 
costs  (including  cost  of  advertising),  charges,  commissions, 
half-commissions  and  such  commissions  as  mav  be  allowed 
by  law  and  are  not  otherwise  herein  provided  for,  and  ex¬ 
penses  incurred  by  means  of  these  trusts,  at  any  time  before 
the  sale  hereinafter  provided  for,  to  release  and  reconvey 
the  said  described  premises  in  fee  unto,  and  at  the  cost  of, 
the  said  Harry  Wardman  and  Thomas  P.  Bones,  as  joint 
tenants,  or  the  party  or  parties  then  claiming  under  them. 
And  it  is  mutuallv  convenanted  and  agreed  bv  and  between 
the  respective  parties  hereto  that  the  said  full  payment  of 
principal  and  interest,  as  hereinabove  provided,  at  the  of¬ 
fice  of  Swartzell — and  Hensey  Company  in  the  City  of 
Washington,  District  of  Columbia,  shall  constitute  payment 
of  said  notes  respectively  and  shall  stop  interest  thereon 
from  date  of  said  payment  at  said  office,  and  (all  other 
matters  having  been  fully  paid  as  herein  provided)  the  said 
parties  hereto i  of  the  second  part,  or  the  trustee  acting  in 
the  execution  of  this  trust,  shall  thereupon  have  power  to 
release  and  reconvey  said  land  and  premises,  as  aforesaid, 
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without  the  presentation  or  cancellation  of  saicj  notes  or 

anv  of  them. 

* 

And  upon  this  further  trust,  that  upon  any  default  or 
failure  being  made  in  the  payment  of  any  one  of  said  notes 
or  of  any  instalment  of  principal  or  interest  thereon  or 
on  any  renewal  or  extension  thereof,  when  and  as 

35  the  same  shall  become  due  and  payable;  or  upon  any 
default  being  made  in  the  payment  of  any  taxes  or 

assessments  now  due  or  which  mav  become  due  or  be  as- 
sessed  against  said  land  and  premises,  or  any  part  thereof, 
during  the  continuance  of  this  trust:  or  upon  aijv  default 
being  made  in  the  payment,  after  demand  therefor,  of  any 
money  advanced  as  herein  provided  for,  or  of  any  proper 
cost,  charge,  commission  or  expense  in  or  about  the 
same;  then  and  at  any  time  thereafter,  the  said  parties  of 
the  second  part,  or  the  trustee  acting  in  the  execution  of 
this  trust,  shall  have  the  power,  and  it  shall  be  their  or  his 
duty  to  sell,  and,  in  case  of  any  default  of  any  purchaser, 
to  resell,  the  said  described  land  and  premises,  or  any  por¬ 
tion  thereof,  at  public  auction,  upon  such  terms  and  condi¬ 
tions,  in  such  parcels,  at  such  time  and  place,  pnd  after 
such  previous  public  advertisement,  with  such  Postpone¬ 
ment  of  sale  or  resale,  as  the  said  parties  hereto  of  the 
second  part,  or  the  trustee  acting  in  the  execution  of  this, 
trust,  may  deem  advantageous  and  proper;  and  tjo  convey 
the  same  in  fee  simple,  upon  compliance  with  the  [terms  of 
sale,  to,  and  at  the  cost  of,  the  purchaser  or  purchasers 
thereof,  who  shall  not  be  required  to  see  to  the  application 
of  Hie  purchase  money;  and  out  of  the  proceeds  of  said  sale 
or  sales;  Firstly,  to  pay  all  proper  costs,  charges,  and  ex¬ 
penses,  including  all  fees  and  costs  herein  provided  for, 
and  all  moneys  advanced  for  taxes,  assessments,  interest, 
insurance,  and  expense  of  litigation  as  aforesaid,  with  in¬ 
terest  thereon  as  herein  provided  and  all  taxes,  general  and 
special,  due  upon  said  land  and  premises  at  time  of  sale, 
and  such  expense,  if  any,  as  may  be  necessary  to  vest  a 
complete  record  title  in  the  purchaser  or  purchasers,  and 
to  retain  as  compensation  a  commission  of  five  per 

36  centum  on  the  gross  amount  of  the  said  sale  or  sales: 
Secondly,  to  pay  whatever  may  then  remain  unpaid 

of  said  notes,  whether  the  same  shall  be  due  or  pot,  and 
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the  interest  thereon  to  date  of  payment,  it  being  agreed 
that  said  notes  shall,  upon  such  sale  being  made  before  the 
maturity  of  said  notes,  or  before  the  maturity  of  anv  re- 
newal  or  extension  thereof,  he  and  become  immediately 
due  and  payable,  at  the  election  of  the  holder  thereof;  and, 
Lastly,  to  pay  [the  remainder  of  said  proceeds,  if  any  there 
be,  to  said  Harry  Wardman  and  Thomas  P.  Bones,  their 
heirs  or  assigns,  upon  the  surrender  and  delivery  to  the 
purchaser,  his,  her,  or  their  heirs  or  assigns,  of  possession 
of  the  premises  so  as  aforesaid  sold  and  conveyed,  less  the 
expense,  if  any,  of  obtaining  possession  thereof. 

And  the  said  parties  hereto  of  the  first  part  do  hereby 
covenant  for  themselves  their  heirs  and  assigns,  at  their 
own  cost,  during  all  the  time  wherein  any  part  of  the  mat¬ 
ter  hereby  secured  shall  be  unpaid  or  unsettled,  to  keep  the 
buildings  on  said  land  constantly  insured  against  loss  bv 
fire,  in  an  amount,  in  the  name,  and  to  the  satisfaction  of 
the  parties  hereto  of  the  second  part,  or  of  the  trustee  act¬ 
ing  in  the  execution  of  this  trust,  who  may  select  and 
designate  the  company  or  companies  in  which  such  insur¬ 
ance  shall  be  placed,  and  who  shall  apply  whatever  may  be 
received  therefrom  to  the  payment  of  the  matters  hereby 
secured,  whether  then  due  or  not,  unless  the  party  entitled 
to  receive  shall  waive  the  right  to  have  the  same  so  applied; 
and  also  to  pay  all  taxes  and  assessments,  both  general 
and  special,  that  may  become  due  on.  or  be  assessed 
against,  said  lands  and  premises,  or  any  part  thereof,  dur¬ 
ing  the  continuance  of  this  trust;  and  to  pay  all  costs  and 
expenses  incurred  in  respect  to  the  indebtedness  hereby 
secured,  including  the  reasonable  court  costs  and 
37  counsel  fees  of  anv  litigation  which  mav  arise  or,  in 
the  discretion  of  the  said  parties  hereto  of  the  sec¬ 
ond  part,  or  of  the  trustee  acting  in  the  execution  of  this 
trust,  may  become  necessary  in  respect  thereto  or  to  the 
property  hereby  conveyed,  or  any  part  thereof ;  and  to  pay 
the  interest  on  the  indebtedness  herein’  secured  quarterly, 
upon  demand  of  said  parties  hereto  of  the  second  part,  or 
of  the  trustee  acting  in  the  execution  of  this  trust,  at  the 
office  of  Swart zell,  Kheem  and  ITensey  Company,  in  the 
Citv  of  Washington,  District  of  Columbia,  for  the  use  and 
benefit  of  the  respective  holders  of  said  notes  when  and  as 
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the  interest  on  said  notes  shall  become  due  by  ijhe  terms 
thereof:  and  further,  that  in  case  the  said  partips  hereto 
of  the  first  part,  their  heirs  or  assigns,  shall  fa|il  to  pay 
the  said  taxes,  assessments  costs  and  counsel  f(jes,  or  to 
keep  said  property  so  insured,  then  the  taxes,  assessments, 
costs  and  counsel  fees  may  be  paid,  and  the  property  be 
insured  as  aforesaid,  by  the  holders  of  said  notes  or  any 
of  them,  the  policy  or  policies  to  be  assigned  to  the  trustees 
hereunder;  and  the  amount  of  taxes,  assessments,  costs, 
counsel  fees  and  premiums  paid  shall  be  considered  a  part 
of  the  expense  of  said  debt  secured  hereby,  and  shall  bear 
the  same  rate  of  interest  as  the  principal  debt,  in  default  of 
payment  of  which  and  of  the  quarterly  payments  of  interest 
as  herein  provided,  within  ten  days  after  demand  thereof, 
the  said  parties  hereto  of  the  second  part,  or  the  trustee 
acting  in  the  execution  of  this  trust,  shall  have  power  to 
sell  said  property  hereby  conveyed  as  aforesaid,  and  shall 
dispose  of  the  proceeds  of  sale  as  hereinbefore  provided. 

And  the  said  parties  hereto  of  the  first  part  dcj>  hereby 
further  covenant  for  themselves,  their  heirs  and  lassigns, 
that  should  the  said  parties  hereto  of  the  first  pajrt,  their 
heirs  or  assigns,  fail  to  pay  the  interest  on  said  debt, 
38  or  any  portion  thereof,  when  and  as  the  same  shall 
become  due  and  payable,  then  Swartzell,  Rh^em  and 
Ilensey  Company,  a  corporation  organized  under  tllie  laws 
of  Ihe  State  of  Virginia  and  doing  business  in  thejCity  of 
Washington,  District  of  Columbia,  may,  at  its  option,  ad¬ 
vance  to  the  holder  or  holders  of  said  notes  such  overdue 
and  unpaid  interest,  and  the  sum  or  sums  so  advanced 
shall  bear  interest  thereon  at  the  same  rate  of  interest  as 
the  principal  debt  from  the  date  of  such  advance  un;il  paid, 
and  the  sum  or  sums  so  advanced,  with  interest  thereon, 
shall  forthwith  attach  as  a  lien  hereunder  and  be  demand- 
able  at  any  time,  and  upon  default  in  payment  of  the  same 
the  said  parties  hereto  of  the  second  part,  or  the  trustee 
acting  in  the  execution  of  this  trust,  shall  have  the  same 
powers  and  duties  as  are  hereinbefore  provided  for  default 
in  the  pavment  of  said  notes  or  of  anv  instalment  of  in- 
1  crest  thereon. 

And  it  is  further  agreed  that  if  the  said  property  shall 
be  advertised  for  sale,  as  hereinbefore  provided,  dnd  not 
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sold,  then  the  said  trustees,  or  the  trustee  acting  in  the 
execution  of  this  trust,  shall  he  entitled  to  one-half  the  com¬ 
mission  above  provided  to  be  computed  on  the  amount  of 

the  debt  herebv  secured. 

* 

And  the  said  parties  hereto  of  the  first  part  do  hereby 
covenant  that  they  will  warrant  specially  the  property 
herebv  conveved,  and  that  tliev  will  execute  such  further 
assurances  of  said  land  as  may  be  requisite  or  necessary 
for  vesting  title  in  the  said  parties  hereto  of  the  second 
part,  for  the  uses  and  purposes  and  upon  the  trusts  herein¬ 
before  declared. 

In  testimony  whereof,  the  said  parties  hereto  of  the  first 

part  have  hereunto  set  their  hands  and  seals  on  the  dav 
*■  • 

and  vear  first  hereinbefore  written. 

39  Signed,  sealed  and  delivered 
in  the  presence  of — 

MARIE  C.  EICHELSER  HARRY  WAR  DM  AX  (Seal) 
MARIE  0.  EJ0HEL8ER  THOMAS  P.  BOXES  (Seal) 


District  of  Columbia,  to  wit : 


I,  Marie  C.  Eichelser,  a  Xotary  Public  in  and  for  the  Dis¬ 
trict  of  Columbia,  aforesaid,  do  hereby  certify  that  Harry 
Wardman  and  Thomas  P.  Bones,  of  the  City  of  Washing¬ 
ton,  District  of  Columbia,  parties  to  a  certain  Deed  bearing 
date  on  the  First  (1st)  day  of  August  A.  D.  1928,  and  here¬ 
to  annexed,  personally  appeared  before  me  in  said  District 
the  said  Harrv  Wardman  and  Thomas  P.  Bones  being  per- 
sonallv  well  known  to  me  to  be  the  persons  who  executed 
the  said  Deed,  and  acknowledged  the  same  to  be  their  act 
and  deed. 

Given  under  mv  hand  and  seal  this  14th  dav  of  August, 
A.  D.  1928. 


MARIE  C.  EICHELSER, 

(Xotarial  Seal)  Notary  Public ,  7).  C. 

!  Office  of  the  Recorder  of  Deeds 

40  !  District  of  Columbia 

This  is  to  Certify  that  the  foregoing  is  a  true  and 
verified  copy  of  an  instrument  as  recorded  in  Liber  6194, 
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folio  347,  et  seq.,  one  of  the  Land  Records  of  the  [District  of 
Columbia. 

In  Testimony  Whereof,  l  have  hereunto  set  my  hand  and 
affixed  the*  seal  of  this  Office  this  29th  day  of  Jan.,  A.  D. 
1932. 

JEFFERSON  S.  CGAGE, 

(Seal)  Recorder  of  Deeds ,  D.  C. 


( Endorsed ) 


CERTIFIED  COPY 


TRUST— 

WARDMAX  AND  BONES 


SWARTZELL  and  RHEEM,  Trs. 


Received  for  Record  on  the  15th  day  of  August,  1928,  at 
2.39  PAL,  and  recorded  in  Liber  No.  6194,  folio  347,  et  seq ., 
one  of  the  Land  Records  of  the  District  of  Columbia. 

JEFFERSON  S.  CO  AGE, 

Recorder. 

!  I 

Re:  Rhode  rick  v.  Swartzell,  et  al.  Pltff.  Defendant 
Identification : 

No.  Handy  7  In  evidence: 

No.  Ilandy  7  II.  S.  Middlemiss,  Dec - 1931  Shorthand, 

Reporter. 

THIS  AGREEMENT,  made  and  entered  nto  this 
41  7th  day  of  March  A.  D.,  1930,  by  and  between 
PATRICK  J.  HURLEY,  hereafter  referred  to  as 
a  partv  of  the  first  part,  and  SWARTZELL,  RIIEEM  & 
HEXSEY  COMPANY,  a  Virginia  Corporation,  hereafter 
referred  to  as  party  of  the  second  part. 

WHEREAS,  the  said  parties  hereto  of  the  first  and  sec¬ 
ond  parts  have  mutually  agreed  to  exchange  their  respec¬ 
tive  properties  hereinafter  more  particularly  described, 
upon  t He  terms  and  conditions  hereinafter  set  forth. 

NOW7,  THEREFORE,  THIS  AGREEMENT  WITNESS¬ 
ETH,  That  for  and  in  consideration  of  the  sum  ojt  FIVE 
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DOLLARS,  cash  in  hand  paid  by  each  to  the  other,  the 
said  parties  hereto  of  the  first  and  second  parts  do  hereby 
mutually  promise  and  agree  to  and  with  each  other  as  fol¬ 
lows,  to- wit: 

1.  That  said  party  of  the  first  part  shall  convey  or  cause 
to  be  conveyed  to  the  said  party  of  the  second  part  or  its 
assigns  all  those  parcels  of  land  situate  in  the  District  of 
Columbia,  known  for  purposes  of  taxation  and  assessment, 


as  Lots  825,  .826  and  850  in  Square  141,  with  improvements 


tliei-eoTi  known  as  the  ITurley-AVright  Building,  located  at 


the  Southwest  corner  of 


Street  and  Pennsylvania 


Avenue,  Northwest,  (said  lot  No.  826  known  as  premises 
724  Eighteenth  St.,  N.  AY.)  subject  to  a  certain  First  Deed 
of  Trust  of  Record  securing  the  payment  of  the  sum  of 
$260,000,  with  interest  at  the  rate  of  5 V*>%  per  annum,  pay¬ 
able  semi-annulallv ;  said  Deed  of  Trust  will  become  fullv 
due  and  pavablc  on  the  24th  dav  of  July,  1934.  Privilege 
of  making  partial  payments  on  said  Mortgage  loan  in  the 
sum  or  sums  of  Fifty  Thousand  Dollars  ($50,000)  or  any 
multiple  of  that  sum,  at  any  time  or  times  after  the  date 
hereof,  unon  giving  thirtv  davs  prior  written  notice  of  in- 
tent  ion  to  so  pay,  and  upon  payment  of  all  interest  accrued 
up  to  the  date  of  such  payment  or  payments,  and  a  bonus 
of  one  per  centum  of  the  amount  of  such  payment  or  pay¬ 
ments.  The  said  portion  of  this  property  known  as  the 
TTurley-AY right  Building  is  also  subject  to  a  lease  with  the 
Government  at  a  rental  of  $75,000  per  year. 


“EXHIBIT  B” 


Re:  Rhoderick  v.  Swartzell,  et  al.  Pltff.  Defendant 
Identification  : 

No.  Handy  7  In  evidence: 

No.  Handv  7  H.  S.  Middlemiss,  Dec . 1931  Shorthand 

Reporter. 

2.  The  said  party  of  the  second  part  shall  convey  or 
42  cause  toibe  conveyed  to  the  said  party  of  the  first 
part,  or  his  assigns,  all  of  the  parcel  of  land  situate 
in  the  District  of  Columbia,  now  known  for  the  purpose  of 
assessment  and  taxation,  as  Lot  800,  in  Square  219,  con¬ 
taining  16,493  sq.  ft.,  and  improvements  thereon  known  as 
the  Shoreham  Building,  and  being  the  northwest  corner  of 


RIGGS  NATIONAL  BANK. 


41 


Fifteenth  and  H  Streets,  N.AV.  subject  to  a  certkin  First 
Deed  of  Trust  of  Record,  securing  the  payment  of  the  sum 
of  $2,250,000,  with  interest  at  the  rate  of  6%  per  annum, 
payable  semi-annually,  said  principal  being  due  knd  pay¬ 
able  on  August  1st,  1933,  which  Deed  of  Trust  indebtedness 

#  ~  j  j 

may  be  paid  off  at  any  time  without  bonus,  together  with  all 
personal  properly  owned  by  the  parties  of  the  second  part 
now  in  the  building  or  necessary  to  equip  the  builping  and 
also  together  with  the  guarantees  as  to  construction  of  the 
building,  elevators,  roof,  oil  burner,  and  any  other  features, 
fixtures  or  equipment  which  may  carry  guarantees.  Said 
personal  property  and  guarantees  to  be  transferred  or  as¬ 
signed  to  the  party  of  the  first  part  at  time  of  closing  of 
this  contract. 

3.  It  is  understood  and  agreed,  however,  that  said  party 
of  the  second  part,  guarantees  that  upon  payment  of  the 
sum  of  $250,000.  on  the  principal  amount  of  this  jDeed  of 
Trust  indebtedness,  that  the  balance  of  $2,000,000 1 shall  be 
renewed  to  mature  August  1st,  1938,  with  interest  not  to 
exceed  the  same  rate  per  annum.  In  the  event  of  their  fail¬ 
ure  to  renew  or  extend  said  Deed  of  Trust  as  stipulated, 
thev  hereby  bind  themselves,  their  successors  or  assigns  to 
replace  said  Deed  of  Trust  in  an  amount  not  to  exceed 
$2,000,000,  with  interest  not  to  exceed  6%  per  annum.  The 


cost  of  such  replacement  of  the  loan  to  be  bornd  by  the 
party  of  the  second  part. 

It  is  further  agreed  that  the  party  of  the  first  part  or 
his  assigns  shall  have  the  right  at  any  time  prior  to  August 
1st,  1933  to  secure  a  new  loan  on  the  Shoreham  of  Two 
Million  Dollars  ($2,000,000)  or  more,  in  which  e$ent  the 
said  party  of  the  second  part  agrees  that  upon  payment  of 
accrued  interest  to  date  on  the  $2,250,000  loan  now  on  the 

Re:  Rhoderick  v.  Swartzell,  et  al.  Pltff.  Defendant 
Identification : 

Xo.  Handy  7  In  evidence : 

Xo.  Handv  7  IT.  S.  Middlemiss,  Dec.  ...1931  Shorthand 
* 

Reporter. 

property,  and  payment,  on  account  of  said  mortgage 
43  indebtedness  of  the  sum  of  Two  Million  ^Dollars 
($2,000,000)  or  more,  being  the  amount  secured  from 
the  new  loan,  that  they  will  release  said  mortgage  of 
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$2,250,000  and  take  back  or  accept  for  tlie  difference  be¬ 
tween  tiie  new  loan  secured  and  the  $2,250,000  mortgage  a 
second  mortgage  (or  Deed  of  Trust)  bearing  interest  at 
6%,  payable  semi-annually.  The  indebtedness  of  said  sec¬ 
ond  mortgage  taken  back  to  be  amortized  so  as  to  be  all 
paid  on  or  before  August  1st,  1933,  on  terms  mutually 
agreeable  to  the  parties  hereto. 

It  is  agreed  further,  in  this  connection,  that  the  party  of 
the  second  pgrt,  at  its  option,  before  the  maturity  of  the 
present  loan,  may  replace  or  refund  the  first  mortgage  in 
similar  manner  provided  the  interest  rate  is  no  higher,  and 
the  party  of  the  first  part  agrees,  that  should  the  party  of 
the  second  part  so  elect,  it  may  refund  the  existing  mort¬ 
gage  with  a  new  one  of  lesser  amount,  combining  the  dif¬ 
ference  in  a  second  mortgage  of  which  $250,000  will  be  pay¬ 
able  as  mentioned  above,  the  balance  to  run  to  1938. 

4.  It  is  further  agreed  that  the  party  of  the  first  part  will 
make,  or  cause  to  be  made,  the  following  alterations  in  the 
Hurlev-W  right  Building,  Paint  interior  woodwork  and 
walls  throughout. 

5.  That  the  title  to  each  property  shall  be  good  of  record 
and  in  fact,  subject  only  to  the  encumbrances  herein  men¬ 
tioned  and  that  satisfactory  security  shall  be  given  against 
ary  liens  or  claims  whatsoever  against  the  Shoreham  Build¬ 
ing.  Should  either  title  upon  examination  be  found  defec¬ 
tive,  the  respective  vendors  thereof  shall  have  the  right,  at 
their  own  expense,  to  promptly  remove  such  defect,  but  the 
vendors  shall  not  be  liable  for  any  damages  caused  thereby, 
other  than  the  cost  of  the  examination  of  title,  and  the  time 
hereinafter  specified  for  full  settlement  shall  be  thereby  ex¬ 
tended  for  the.  period  necessary  to  remove  such  defect.  It 
is  also  understood  and  agreed  that  the  Shoreham  Building 

Re:  Rhodeijick  v.  Swartzell,  et  al.  Pltff.  Defendant 
Identification : 

No.  Handy  7  In  evidence: 

No.  ITandv  7  II.  S.  Middlemiss,  Dec.  ...1931  Shorthand 


Reporter. 

shall  be, completely  finished  on  or  before  June  30th, 
44  1930,  according  to  plans  and  specifications,  or  better, 

(said  plans  being  attached  hereto  and  made  a  part 
of  this  contract,)  with  the  exception  of  certain  partition 
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work  in  the  office  suites  then  unleased,  and  the  jfirst  floor 
stores  then  unleased,  with  the  agreement  and  guarantee  to 
the  party  of  the  second  part  that  this  partition  I  work,  in¬ 
cluding  doors,  hardware,  electrical  wiring  andj  fixtures, 
plumbing  and  decoration,  etc.  necessary  to  make  the  space 
ready  for  occupancy  by  tenants,  will  be  installed  at  its  ex¬ 
pense  in  accordance  with  the  requirements  of  tenants  as 
they  are  needed,  provided  such  partition  work  and  neces¬ 
sary  finishing  connected  therewith  shall  be  of  the  same 


diameter  and  materials  as  has  been  furnished  tenants  now 


occupying  the  building.  I 

It  is  also  agreed  that  the  said  party  of  the  second  party 
will  paint  or  give  a  cement  wash  treatment  to  the  red  brick 
wall  on  the  west  side  of  the  Sho reham  Building  so  that  its 
appearance  will  conform  to  that  of  the  balance  of  that  side 
of  the  building. 

(>.  That  operating  expenses,  rents,  taxes,  insurance,  water 
rents,  interest  and  all  other  usual  charges  shall  be  paid  or 
adjusted  to  date  of  transfer;  with  the  understanding,  how¬ 
ever,  that  the  party  of  the  second  part  agrees  to  pay  or 
make  up  to  the  party  of  the  first  part  any  deficit  that  oc¬ 
curs  between  the  time  of  closing  this  contract  and  Oct.  1st, 
1930.  The  amount  of  the  deficit  is  to  be  determined  by  de¬ 
ducting  the  actual  income  of  the  building  during  sajd  period 
from  the  actual  expenses  of  the  building,  including  opera¬ 
tion  expenses,  taxes,  interest,  insurance,  etc.  during  the 
aforesaid  period.  Taxes  shall  be  adjusted  in  accordance 
with  Certificate  of  Taxes  issued  bv  the  Collector  bf  Taxes 
for  the  District  of  Columbia,  except  that  all  special  im¬ 
provements  completed  prior  to  the  date  of  final  settlement 
of  this  contract,  whether  or  not  assessment  therefor  are 
now  levied,  shall  be  paid  for  or  proper  allowance  made 
therefor  by  the  respective  vendors  at  the  time  of  transfer. 

7.  That  the  said  parties  hereto  agree  to  assign,  br  cause 
to  be  assigned,  without  cost  to  the  assignee  or  assignees, 
all  leases  or  rent  agreements  and  contract  affecting  their 
res] )ective  properties. 

Be:  Bhoderick  v.  Swartzell,  et  al.  Pltff.  Defendant 
Identification : 

Xo.  T Tandy  7  Tn  evidence : 

Xo.  TTandv  7  IT.  S.  Middlemiss,  Dec.  ...1931  Shorthand 
Beporter. 
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8.  That  the  examination  of  title,  conveyancing,  re- 
45  cording,  and  notarial  fees  shall  be  at  the  cost  of  the 
respective  vendees. 

9.  This  agreement  shall  be  consummated  in  the  offices 
of  the  District  and  Washington  Title  Insurance  Companies 
on  or  before  June  30th,  1930. 

10.  This  agreement  shall  be  binding  upon  and  extend  for 
the  benefit  of  the  parties  hereto  and  each  of  them,  their 
heirs,  personal  representatives,  successors  and  assigns. 

11.  That  McKEEVER  AND  GOSS,  INC.  is  acting  in  the 

premises  as  agents  for  all  of  the  parties  hereto  and  with 

the  full  knowledge  and  consent  of  all  of  said  parties,  and 

shall  be  paid  the  regular  rate  of  commission  fixed  by  the 

Washington  Heal  Estate  Board,  on  each  of  the  properties 

exchanged  by  the  respective  vendees,  as  agreed  between 

the  respective  vendees  and  McKeever  and  Goss,  Inc*. 

WITNESS  OUR  HANDS  AND  SEALS  on  the  dav  and 

* 

vear  lirst  above  written.  Executed  in  triplicate. 

PATRICK  J.  HURLEY  (Seal) 

SWARTZELL,  RIIEEM  &  HEXSEY  CO.  (Seal) 
Bv  E.  1).  RIIEEM,  V.  P.  (Seal) 

GEO.  F.  HUNT  (Seal) 

Scctij. 

WITNESSES: 

K.  L.  McKKEVER. 

APPROVED: 

McKEEVER  AND  GOSS,  INC. 

Bv  K.  L.  McKEEVER. 


York  Title  and  Mortgage  Company.  Agent 

Wrahtogtoo  Branch 
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Washington,  D.  C, 
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Your  Preliminary  Report 


No.  190,  ill  9 


District  .Lawyers  &.  Washington  Title  Companies, 
Washington ,  D.  C. 


—  Oir  Case  W-32 


Gentlemen: 


Yith  reference  to  tbe  settlement  in  your  office  of 

joint  tenants. 


tbe  sale  by  Fred  H.  Yen  VTanken  and  Edvard  L.  Wissman, 
to  Shorehem  In re a toe nt  Company,  a  Delaware  Corporation,  of  the  prop¬ 
erty  at  the  Northwest  corner  of  15th  and  1!  streets,  j;,  more 
fully  described  in  your  preliminary  report  in  Case  No.  19Gol9,  and 
also  with  reference  to  the  settlement  in  our  office  of  the  loan  ; 
91,600,000,00  being  zasde  by  the  Metropolitan  Life  Insurance  Company 
to  Sho reham  Investment  Company,  we  beg  to  state  that  the  procedure 
will  be  as  follows: 

•  •  ‘  ‘  .  I.’ 

7?e  bend  you  herewith- our  check  in  the  sum  of  $1,556,645,60 
payable  to  "Swartzell,  Rheem  l  .Hensey  Oar,,  and  Luther  A,  Swart  nail 
and  Edmund  D.  Rheem,  Trustees  under  deed  of  trust  dated  August  1, 

1926  and  recorded  in  Liber  6.194,  folio  347  of  the  D.  C|.  T-«™a  Records, 
for  account  of  holders  of  the  notea  described  in  said  trust. v  This 
check  represents  tho  proceeds  of  the  Ijetropolltan  loan  after  deduct¬ 
ing  the  sum  of  943,354.20  to  pay  the  outstanding  taxes!  and  our  charges, 

as  set  out  on  our  settlea-nt  sheet,  copy  of  which  is  enclosed  herewith. 

’ 

Said  check  for  91,556,645,80  is  to  be  applied  towards  the 
payment  of  the  Indebtedness  of  $2,250,000,00  secured  by  the  deed  £f 
trust  of  Harry  Wardman  and  Thomas  P.  Bones  to  Luther  A.  Swartzell  and 
Edmund  D.  Rheem  recorded  in  Liber  6194,  folio  347,  The  maid  check  le 
to  be  delivered  to  Swart  zell,  Rheem  &  Hensey  Co.,  and  by  thorn  and  you 
deposited  in  the  Riggs  National  Bank  to  the  account  of] "Swart zell, 

Rheem  &  Hensey  Co. ,  and  Luther  A.  Srartzell  and'  Edmund  D.  Rheem, 

Trustees  under  Deed  of  Trust  dated  August  1,  1928  end  i*ecorded  in 
Liber  6194,  folio  347  of  D.  C.  Lend  Records,  for  account  of  holders 
of  notes  described  in  said  trust,"  when,  as  and  if  an. amount  is  on  depos¬ 
it  in  said  account  which  together  with  said  check  for  $1,556,645.80 
will  equrl  the  sum  of  92,250,000,00,  plus  accrued  interest  and  pre¬ 
payment  Interest  of  two  months  in.  advance,  as  provided  in  said  deed 


.v///r*  Yo/t  turn  it 


I 
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cf  trust  ,  recorded  in  Liber  6194,  folio  347  with  respect  to  pay¬ 
ment  of  accrued  interest  or.d  prepayment  interest*  "e  shall  require 
that  the  checks  which  are  to  complete  the  aggregate  deposit  above 
referred  to  be  drawn  payable  to  "Swart ze 11,  Rheexn  &  Lensey  t5o#f  and 
Luther  A.  Swartzell  and  Edmund  D.  Rheea,  Trustees  under  Deed  of 
Trust  dated  August  1,  1928  and  recorded  in  Liber  6194,  folio  347 
of  D.  S.  Lard  Records,  for  account  of  holders  of  notes  described  in  said 
trust,"  ^  x/f  •£»  A-  eJwA/r/  C  ^ 


a  proper  release  of  the  deed  of  trust  recorded  in  Liber 
6194,  folio  347  is  to  be  recorded  by  you. 


./ith  reference  to  the  deed  of  trust  from  9 
.Tissman  and  Fred  H.  Van  Vranken  to  Luther  A.  Swartz©  11  and 
Hhees,  trustees,  dated  January  9,  1930, recorded  July  10,  1 
rnent  No.  77,  you  are  .to  have  the  note  for  *$300,000.00  3 ecu. 
trust  surrendered  to  you  and  properly  cancelled.  A  proper 
said  deed  of  trust  is  to  be  recorded  by  you. 


.ward  L. 
Edmund  D. 
50,  instru- 
«d  by  said 
release  of 


..'e  hand  you  herewith  four  pr.missory  notes,  each  in  the 
sum  of  2100,000.00,  dated  July  16,  1930,  made  by  Sboreham  Investment 
Company,  and  payable  to  the  order  of  John  H.  Holme ad,  on  or  before  six 
years  after  date,  with  interest  at  the  rate  of  six  per  centum  per  annum, 
payable  sani -annually,  secured  by  deed  of  trust  to  J.  Newton  Brewer  and 
Edmund  D.  Rhaeo,  filed  thip  day,  for  delivery  as  directed  bv  Swartzell, 
Rheas  f  Ilensey  So. 


Aft or  the  closing  of  the  sale,  you  are  to  furniah  ua 
with  your  certificate  of  title,  making  the  New  York  Title  and  Mortgage 
.Sanpany  one  of  the  beneficiaries,  as  heretofore  agreed  upon. 

Very  truly  yours. 


6o 


Manager. 


333/so 
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Washington,  D.  C, 
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to  p«7  to 


THE  RIGGS  SlATlONAL  BANK  OF  WASHINGTON,  p.  C.  OR  ORDER 

AT  THE  OFFICE  OF  SAID  BAN’K^Nc*.  1503  Pennsyiv*nia  Avenue,  Northwest.  Washing¬ 
ton.  D.  . J..f _ 2~_“  “I** _ _  DOLLARS, 

fur  ulM  wwlrri  with  Interest  at  the  (si*  of. . . — par  can  turn  par  UDU,  having  deposited  with  mid 

book,  ao  oolla  tarsi  security  tor  tho  peymest  of  tba  fall  sum  of  principal,  lotrraat  and  coats  doo  as  this  not*  and 
■  lao  sa  collateral  security  tor  all  other  present  or  future  demands,  of  any  and  an  kinds,  of  tho  sold  Bank,  i 
the  undersigned.  das  or  not  due.  tbs  following,  to  wit: 


V 


>i 


with  the  right  on  tbs  part  of  said  Bank  to  oar.  deliver,  hypothecate  or  rehypothecate  all  or  any  part  of  ' — - 

entity  and/or  to  substitute  or  exchange  tor  the  same  other  certificates  of  like  tenor  and  amount  and  also  from  i 
to  time  In  care  of  depreciation  In  the  market  value  of  said  security,  to  demand  payment 
»f  additional  security,  ami  with  fall  powet  and  authority  to  sld  Bank  to  aaU  the  whole  or 
or  any  •uhatltutea  therefor,  or  any  additions  thereto,  at  pobilc  or  private  sale,  at  any  time. 

Bank  or  its  assigns,  on  the  non-performance  of  this  pro  talar  or  any  part  thereof,  or  the 
moot  of  any  other  present  or  future  demands  of  said  Bank,  as  aforesaid,  or  In  case  of 
failure  In  business  of  the  undersigned  or  of  say  endorser  or  guarantor  hereof,  and  without 
to  the  undersigned:  and  upon  such  sale  the  bolder  hereof  may  purchase  all  or  any  part 
charged  from  any  right  of  redemption.  After  deducting  all  proper  coats  and  ex  peases,  the 
of  sale  shall  be  applied  to  the  payment  of  this  note,  and  of  any  other  present  or  future  I  flame  nds  of 
sa  aforesaid,  and  the  undersigned  agrees  to  remain  liable  for  say  deficiency  then  remaining  The 
transfer  thla  note  and  may  deliver  the  said  soHateral  security  or  any  part  thereof  to  the  transferee  or  < 
who  shall  thereupon  become  vested  with  all  the  power*  and  rights  above  given  to  thp  Bank  In  respect  thereto ;  sad 
the  Bank  shall  thereafter  be  forever  relieved  and  fully  disc  harped  tram  any  tlaMUty  or  responsibility  la  the  matter. 
No  delay  on  the  part  of  the  holder  hereof  la  exercising  any  rights  hereunder  shall  operate  as  a  waiver  of  such  right. 


\d<lr«S 


f««w  •  •• 
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*  *1. 

PJ'ff  lMi«n^aot 
l6+r\'  iflr«r 


>*o.  k.  /. 


Waihiflgton,  D.  C 


~  -v  ;  ^.T  UlA  vvw  .j.JZXfL _ .  . |  ....  promise  to  pay  to 

THE  RIGGS 'NATIONAL  BANK  OF  WASHINGTON.  Dj.  C.  OR  ORDER 

AT  THE  MAIN*  OEFICE  OF  SAID  SANK,  )<o.  1503  Pennsylvania  Avenue,  Northwest,  Washing¬ 
ton.  D.  C  ...JjiA..  I  WJhjS)  0Um)  y/  . •  .  -  ;  '  DOLLARS, 

for  value  received  with  lutcreet  at  the  into  of.  T.  . .  ..per  centum  per  autm,  having  deposited  with  aald 

Bank,  aa  collateral  eeeu rfty  for  (tie  payment  of  the  full  aum  of  principal.  Internet  and  co eta'  doe  on  thla  note,  and 
elan  aa  collateral  <eeurlry  for  all  outer  present  or  future  demands.  of  any  and  all  kinds,  of  the  rati  Back,  against 
the  nndersfgnsil.  dne  or  not  doe.  the  following,  to  wit:  /  ,  x/v'  V 

-<r+*u  ^ 


T4 


with  the  right  oa  tlic  parr  of  said  Rank  to  uar.  dellrer.  byiiotheeate  or  rehypothecate  all  or  any  part  of  the  eeld  se- 
carlty  and/or  to  subs'Huie  or  »n t.ange  for  the  -a toe  other  certificates  of  like  tenor  and  amoctit  and  alao  ffom  time 
to  time  In  eaaa  of  depredation  in  the  atari.*  t  value  vf  laid  security.  to  demand  payment  on  account  or  Che  deposit 
of  additional  security.  aou  wl:h  full  i>ower  .<nd  nutlvo.lty  to  aald  Bi.nk  to  aell  the  whole  or  any!  part  of  aald  security, 
or  any  substitutes  therefor,  or  any  Additions  thereto,  at  public  or  private  aala.  at  any  time,  and  | at  the  option  of  aaxl 
Bank  or  lta  assigns.  on  the  nuu-performac* «  of  thla  promise  or  any  par*,  thereof,  or  the  non-performance  or  non-pay¬ 
ment  of  any  other  prerent  or  tutor*  deaai-.1i  of  said  Bank,  aa  aforesaid,  or  In  care  of  insolvency.  bankruptcy  or 
tall  ora  la  bnataeei  of  the  undersigned  or  of  any  indorser  nr  guarantor  hereof,  and  without  advertisement  or  notice 
to  the  iiruliulpii*  and  upon  such  sale  the  holder  hereof  may  pure  base  all  or  any  part  of  aald  securities.  dis¬ 
charged  from  any  right  of  redemption.  After  deducting  all  proper  route  and  expenses,  the  residue  of  the  proceeds 
of  sale  shall  he  applied  to  the  payment  of  rMe  note,  and  of  nny  other  present  or  future  demands  of  said  Bank 
aa  afclfaaald.  and  the  undersigned  agree,  to  remain  liable  for  any  deficiency  then  rsmwhdoi.  The  Bank  may 
truaeter  thla  aote  and  may  dr'lver  the  aald  collateral  security  or  any  part  Panat  to  the  transferee  or  transferees, 
who  shall  thereupon  lieeome  vested  with  all  the  powers  sod  rights  above  given  to  «he  Bank  In  respect  thereto:  and 
the  Bank  shall  thereafter  be  forever  relieved  and  fntly  disc  burked  from  any  BebBltp-  or  responsibility  In  the  matter 
No  daisy  oa  the  part  of  the  holder  hereof  in  o*errl*lsg  any  rights  hereunder  shall  bperste  as  a  Waiver  of  such  right 

*  Kr7 
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THIS  DEPOSIT  ACCEPTED  8Y 

<Ehe  fiigga  National  Sank 

of  **atjht#tor..  B.  CL. 


SUBJECT  TO  CONDITIONS  AS  PRINTED  ON  THE 
REVERSE  SIDE  Of  THIS  TICKET 


POP  TH ETC R EDIT  OF 


PLEASE  SEE  THAT  A1 
STATE  NAME  Of  BANK  6 


/HECKS  AND  DRAFTS  ARE  ENDORSED 

Company  on  which  items  are  draw 


CURPfEN_CY _ 

COIN _ 

ITEMS'E^t?'  Clv?ck',  S.*»gi/» 

r.  :;r } 

,«•*  .•  ^  ♦  a  1  *  ”  *“  " 

•  T\  Defendant 

cation:  _ 

no 

'.i  evidence: _ 

...  ' 


^iVliCui  fo 


Total  $  o-m  urf° 


BIGGS  NATIONAL  BANK. 


Ansiver  of  the  Riggs  National  Bank, 
Defendant,  to  the  Bill  of  Complaint 

Filed  March  2,  1932 


The  Riggs  National  Bank,  defendant  in  the  above  en¬ 
titled  cause,  for  answer  to  the  bill  of  complaint  respectfully 
shows  the  Court: 

1.  The  defendant  is  without  knowledge  of  thb  facts  al¬ 

leged  in  paragraph  numbered  1  of  the  bill  of  complaint  re¬ 
lating  to  the  citizenships  and  residences  of  the  plaintiffs 
and  their  claim  to  ownership'  of  the  certain  promissory 
notes  mentioned  in  said  paragraph;  the  defendant  denies 
that  the  plaintiffs  are  authorized  to  bring  this  suit  on  be¬ 
half  of  other  holders  of  notes  referred  to  in  the  bill  of 
complaint  and  denies  that  in  this  suit  plaintiffs  may  sue  for 
all  other  holders  of  notes  referred  to  in  the  bill  of  com¬ 
plaint.  | 

2.  The  defendant  admits  that  it  is  a  corporation  organ¬ 
ized  under  the  laws  of  the  United  States  and  engaged  in 
the  conduct  of  a  banking  business  in  the  District  of  Co¬ 
lumbia,  but  denies  that  it  is  a  trustee  and  as  $ucli  sued 
herein  as  alleged  in  paragraph  2  of  the  bill  of  (Jomplaint. 

3.  The  defendant  admits  the  allegations  of  paragraph 
numbered  3  of  the  bill. 

4.  The  defendant  admits  the  allegations  of  paragraph 
numbered  4  of  the  bill,  except  the  allegations  tjLiat  there 
are  owners  of  said  notes  other  than  plaintiffs,  residing 

in  various  parts  of  the  United  States  and  abroad, 
59  and  such  owners  constitute  a  class  so  numerous  as 
to  make  it  impracticable  to  bring  them  all  before 
the  Court,  respecting  which  allegations  the  defendant  is 
without  know eldge. 

5.  The  defendant  admits  the  allegations  of  paragraph 
numbered  5  of  the  bill,  referring,  however,  for  certainty 
as  to  the  terms  and  provisions  of  the  deed  of  trust  dated 
August  1,  1928,  and  recorded  August  15,  1928,  as  in  said 
paragraph  alleged,  to  the  original,  or  a  duly  certified  copy 
of  said  deed  of  trust,  proof  of  which  defendant  hereby 
expressly  demands. 
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G.  The  defendant  is  without  knowledge  of  the  facts  ah 
leged  in  paragraph  numbered  G  of  the  bill  of  complaint. 

7.  The  defendant  admits  the  allegations  of  paragraph 
numbered  7  of  the  bill,  except  that  it  is  without  knowledge 
as  to  the  allegation  of  said  paragraph  that  Wardman  and 
Bones  defaulted  under  the  terms  of  the  deed  of  trust- 
dated  August  1,  1928,  referred  to  in  said  bill. 

8.  The  defendant  is  without  knowledge  of  the  facts  al¬ 
leged  in  paragraph  numbered  8  of  the  bill  of  complaint. 

9.  The  defendant  admits  the  conveyance  bv  Van 
Vranken  and  \\  issman  to  the  Shoreham  Investment  Com¬ 
pany,  a  corporation,  alleged  in  paragraph  numbered  9  of 
the  biii  of  complaint,  and  says  that  it  is  without  knowl¬ 
edge  of  the  other  facts  in  said  paragraph  alleged. 

10.  The  defendant  is  without  knowledge  of  the  facts 
alleged  in  paragraph  numbered  10  of  the  bill  of  complaint, 
except  the  allegation  that  there  was  drawn  upon  the  de¬ 
fendant  by  the  New  York  Title  &  Mortgage  Company  on 
July  1G,  1930,  check  for  the  sum  of  $1,556,645.80,  copy  of 
which  is  set  forth  in  said  paragraph  of  the  bill,  which  alle¬ 
gation  it  admits. 

11.  The  defendant  is  without  knowledge  of  the  facts 
alleged  in  paragraph  numbered  11  of  the  bill  of  complaint 
but  has  knowledge  and  avers  that  on  the  lGth  day  of  July, 

1930,  the  total  sum  of  $2,341,645.80  was  deposited  in 
GO  the  defendant  bank  to  the  credit  of  an  account  the 
title  of  which  was  “Swartzell,  Rheem  &  llensey  Co., 
and  Luther  A.  Swartzell,  and  Edmund  13.  Rheem,  Trustees 
under  Deed  of  Trust  dated  August  1,  1928,  and  recorded 
in  Liber  6194  folio  347  of  1).  C.  Land  Records,  for  account 
of  holders  of  notes  described  in  said  trust.7’ 

12.  The  defendant  is  advised  by  counsel  and  therefore 
avers  that  the  allegation  contained  in  paragraph  numbered 
12  of  the  bill  that  during  all  of  the  period  of  time  referred 
to  therein  Edmund  13.  Rheem,  vice-president  of  Swartzell, 
Rheem  &  llensey  Co.,  was  a  member  of  the  board  of  di¬ 
rectors  of  the  Riggs  National  Bank,  is  immaterial;  but  if 
material,  defendant  admits  said  fact  and  avers  that  said 
Rheem  was  a  member  of  the  board  of  directors  of  the  de¬ 
fendant  bank  from  the  12th  day  of  January,  1926,  to  the 
22nd  day  of  January,  1931,  being  such  director  because  of 
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his  high  standing  as  a  business  man  and  his  excellent  repu¬ 
tation  for  honesty,  integrity  and  ability  in  the  city  of 
Washington;  the  said  Rlieem,  prior  to  said  period,  had 
been  for  a  long  time  a  member  of  the  board  of  directors 
of  the  Fcderal-American  National  Bank  of  Washington, 
District  of  Columbia,  one  of  the  leading  banks  of  said  city, 
and  the  said  Rheem,  long  prior  to  the  time  he  became  a 
member  of  the  board  of  directors  of  the  defendant,  during 
all  of  the  time  referred  to  in  the  bill  of  complaint,  apid  down 
to  a  period  subsequent  to  the  time  when  he  ceased  to  be  a 
member  of  the  defendant’s  board  of  directors,  wasl  a  direc¬ 
tor  of  the  National  Savings  &  Trust  Company  ot  Wash¬ 
ington,  District  of  Columbia,  the  oldest  and  one  of  the 
leading,  trust  companies  and  banks  in  said  city;  said 
Rlieem  was  a  director  of  said  institutions  because  of  his 
aforesaid  standing  and  reputation;  defendant  j  further 
avers  that  because  of  his  said  standing  and  reputation  the 
said  Rlieem  was  in  the  month  of  January,  1931,  reelected 
as  a  director  both  of  the  defendant  bank  and  the  said  Na¬ 
tional  Savings  &  Trust  Company  by  their  respective  stock¬ 
holders;  that  prior  to  qualifying  as  a  director  of  the 
G1  defendant  in  said  month  of  January,  1931,  said 
Rlieem  submitted  to  said  defendant  his  resignation 
as  a  member  of  its  board  of  directors,  but  on  information 
and  belief  the  defendant  avers  that  he  continued  rtr  some 
time  thereafter  to  be  a  member  of  the  board  of  directors  of 
said  National  Savings  &•  Trust  Company.  The  defendant 
denies  that  the  fact  that  the  said  Rlieem  was  a  mepnber  of 
its  board  of  directors  had  any  relation  whatever)  to  the 
banking  transactions  between  this  defendant  aiid  said 
Rheem  and  Swartzell  and  Swartzell,  Rheem  &  Ilensev  Co., 
referred  to  in  the  bill  of  complaint  and  in  this  answer. 
This  defendant,  on  information  and  belief,  denies  the  alle¬ 
gation  of  paragraph  numbered  1*2  of  the  bill  that  the  gen¬ 
eral  banking  business  of  Swartzell,  Rheem  &  Hensey  Co. 
was  conducted  with  said  defendant,  and  avers  that  the  said 
Company  conducted  a  general  banking  business  with  a 
number  of  banking  institutions  in  the  District  of  Columbia. 
Defendant  admits  that  the  said  Company  did  maintain  a 
deposit  account  with  it  and  did  during  all  of  the  period  of 
time  referred  to  in  the  bill  of  complaint  and  for  a  lohg  time 


prior  thereto,  and  subsequent  thereto  until  January  26, 
1931,  do  business  with  the  defendant. 

The  defendant  admits  that  on  July  16,  1930,  Swartzell, 
Rheem  &  Ilensey  Company,  acting-  by  and  through  its 
vice-president,  Edmund  1).  Rheem,  applied  to  defendant 
for  a  loan  of  $623,000;  that  on  said  date  a  loan  of  $380,000 
was  made  by  defendant  upon  the  promissory  note  of  Swart¬ 
zell,  Rheem  &  Ilensey  Co.,  secured  by  collateral;  that  on 
said  date  a  loan  of  $235,000  was  made  upon  the  promissory 
note  of  Luther  A.  Swartzell  and  Edmund  D.  Rheem,  Trus¬ 
tees,  secured  by  collateral;  that  “Exhibit  E,  pages  1  and 
2”,  to  said  bill  of  complaint  are  true  photostatic  copies  of 
the  face  and  reverse  side,  respectively,  of  said  note  for 
$580,000;  and  that  “Exhibit  E,  pages  3  and  4”,  are  true 
photostatic  copies  of  the  face  and  reverse  side,  respec¬ 
tively,;  of  the  aforesaid  notes  for  $255,000. 

62  Further  answering  the  allegations  of  said  para¬ 
graph^  of  the  bill,  this  defendant  avers  that  on 
July  16,  1930,  when  Swartzell,  Rheem  &  Hensev  Co.  ap¬ 
plied,  as  aforesaid,  to  the  defendant  for  a  loan  of  $625,000, 
said  Company  was  indebted  to  this  defendant,  on  notes 
which  it  had  it  heretofore  given  to  this  defendant  and  which 
were  not  then  due,  in  the  sum  of  $211,459.83,  and  said 
Company  was  informed  that  as  the  total  amount  which 
could  be  loaned  it  by  defendant  could  not  exceed  $600,000, 
the  loan  of  $625,000  applied  for  by  it  could  not  be  made. 
Thereupon  on  said  16th  day  of  July,  1930,  Swartzell,  Rheem 
&  Hensev  Co.  applied  to  the  defendant  for  a  loan  of  $380,- 
000  and  Luther  A.  Swartzell  and  Edmund  D.  Rheem, 
Trustees  under  the  aforementioned  deed  of  trust,  applied 
for  a  loan  of  $255,000.  The  defendant  was  informed  at  the 


time  of  said  application  that  Swartzell,  Rheem  &  Hensev 
Company  had  made  an  advantageous  and  profitable  sale 
of  the  property  known  as  the  Shoreham  Building;  that 
the  settlement  of  this  transaction  was  in  progress  and 
would  require  only  a  few  days’  time,  during  which,  under 
arrangements  which  had  been  made,  there  would  be  re¬ 
ceived  a  large  sum  of  cash  immediately,  and  further  sums 
of  cash  would  be  realized  within  a  short  time  upon  part  of 
the  consideration  for  the  Shoreham  Building  which  was 
not  being  immediatelv  received  in  the  form  of  cash;  that 
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pending  consummation  of  said  settlement,  it  was  necessary 
to  borrow,  for  four  or  five  days,  the  sum  of  $63|5,000,  and 
that  to  provide  that  sum  it  was  desired  to  negotiate  the 
loans  aforesaid.  The  defendant  responded  that  |  the  loans 
applied  for  would  be  made  but  only  provided  satisfactory 
and  adequate  collateral  security  with  a  value  ojf  at  least 
20  per  cent  in  excess  of  each  loan  was  given  therefor; 
whereupon  there  were  tendered  as  collateral  security  for 
both  loans  promissory  notes  in  the  aggregate  | principal 
sum  of  $859,000  secured  by  first  deeds  of  trust  on | property 
in  the  District  of  Columbia  known  as  tljie  West- 
03  Chester  Apartments,  which  said  notes  the  defendant 
was  informed,  and  believed,  were  owned  bv  Swart- 
zell,  Rhcem  &  Hensev  Company  and  which  the  djefendant 
believed  were  fully  worth  the  said  total  principal  kum  rep¬ 
resented  thereby.  Thereupon  the  defendant  agreed  to 
make  the  loans  applied  for  upon  the  security  herein  men- 
tiond.  Said  loans  were  made  on  July  16,  1930,  the  defen¬ 
dant  receiving  the  two  promissory  notes  last  above  men¬ 
tioned. 

Further  answering  the  allegations  of  said  paragraph  12 
of  the  bill,  the  defendant  avers  that  there  were  deposited 
and  pledged  with  it  first  trust  notes,  secured  on  redl  estate 
known  as  the  Westchester  Apartments  in  the  city  of  Wash¬ 
ington,  District  of  Columbia,  of  the  principal  vjalue  of 
$500,000  as  collateral  security  for  the  repaymentl  of  the 
aforesaid  note  of  $380,000,  and  of  the  principal  vialue  of 
$359,000  as  collateral  security  for  the  repayment  j  of  the 
aforesaid  promissory  note  for  $255,000,  all  of  said  first 
trust  notes,  aggregating  the  principal  sum  of  $859,000, 
being  endorsed  by  the  Westchester  Development  Corpora¬ 
tion,  the  corporation  owning  the  real  estate  securing  the 
payment  of  said  first  trust  notes,  part  of  said  first  trust 
notes  being  signed  by  Herbert  W.  Thornton,  anj  part 
thereof  being  signed  by  Walter  M.  Kirkley;  that  all  bf  said 
notes,  aggregating  the  aforesaid  sum  of  $859,000;  were 
precisely  alike  in  form  and  that  the  makers  Thornton  and 
Kirklev  were  merelv  nominal  makers  thereof,  theireallv 
responsible  party  on  all  of  said  notes  being  the  aforesaid 
Westchester  Development  Corporation,  who  endorsed  the 
same,  and  the  real  security  therefor  being  the  aforesaid 
Westchester  Apartment  properties  in  the  city  of  Washin 
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ton,  District  of  Columbia.  Defendant  further  avers,  upon 
information  and  belief,  that  in  the  month  of  February, 
1.930,  there  had  been  made  and  delivered  770  notes  secured 
on  the  said  Westchester  Apartment  properties  signed  by 
said  Herbert  W.  Thornton  for  an  aggregate  principal  sum 
of  $690,000;  and  that  in  the  same  month  there  had 
64  been  made  and  delivered  a  total  of  764  notes  se¬ 
cured  on  the  said  Westchester  Apartment  proper¬ 
ties  signed  bv  said  Walter  M.  Kirklev  for  an  aggregate 
principal  sum  of  $660,000;  and  that  each  of  these  issues  of 
notes,  so  as  aforesaid  secured  on  the  Westchester  Apart¬ 
ment  properties,  was  so  secured  by  deeds  of  trust  executed 
and  recorded;  in  the  said  month  of  February,  1930.  De¬ 
fendant  further  avers  that  the  fact  that  the  name  “Herbert 
W.  Thornton”  was  inserted  on  both  of  the  aforesaid  notes 
for  $380,000  and  $255,000  was  merely  the  result  of  a 
clerical  error  and  that  first  trust  notes  secured  on  the 
Westchester  Apartment  properties  in  the  full  principal 
sum  of  $859,000  were  in  fact  deposited  as  collateral  for  the 
repayment  of  said  loans. 

The  defendant  denies  each  and  every  allegation  of  fact 
contained  in  paragraph  numbered  12  of  the  bill  of  com¬ 
plaint  not  hereinabove  admitted. 

13.  The  defendant  admits  the  allegations  of  paragraph 
numbered  13  of  the  bill  of  complaint. 

14.  The  defendant  admits  the  allegations  of  paragraph 
numbered  14  of  the  bill,  but  avers  that  the  deposit  account 
therein  referred  to  had  been  opened  on  said  16th  day  of 
July,  1930,  prior  to  the  issuance  of  the  aforesaid  cashiers 
checks  and  their  deposit  to  the  credit  of  said  account. 

15.  Answering  paragraph  numbered  15  of  the  bill  of 
complaint,  defendant  is  without  knowledge  that  there  was 
executed  the  release  therein  referred  to  subsequent  to  the 
transactions  referred  to  in  paragraph  14  hereof;  denies 
that  an  officer  of  the  District,  Lawyers  and  Washington 
Title  Insurance  Companies  and  said  Rlieem  deposited  in 
defendant  bank  subsequent  to  the  time  of  the  making  of  the 
deposit  referred  to  in  paragraph  14  hereof  the  checks  re¬ 
ferred  to  in  paragraph  15  of  the  bill;  avers  that  checks 
in  said  sum  were  deposited  with  said  bank  by  its  said 
depositors  on  July  16,  1930,  prior  to  the  making  of  the 
deposit  in  said  account  referred  to  in  paragraphs  num- 
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65  bered  14  of  the  bill  and  this  answer;  adjnits  that 
the  deposit  slip  set  forth  in  paragraph  15  df  the  bill 

is  a  correct  copy  of  the  original  under  which  the  deposit 
thereon  shown  was  made. 

16.  The  defendant  denies  the  allegations  of  paragraph 
numbered  16  of  Ihe  bill  of  complaint  except  that  it  admits 
the  writing  of  the  letters  copies  of  which  are  set  forth  in 
said  paragraph. 

Further  answering  said  paragraph,  the  defendant  avers 
that  on  July  16,  1930,  at  the  request  of  said  Edjnund  I). 
Rheem,  representing  its  depositors,  whose  account  was  on 
that  day  opened  as  hereinbefore  shown,  which  request  was 
made  subsequent  to  the  opening  of  said  account  land  the 
making,  in  the  order  aforesaid,  of  the  several  |deposits 
credited  thereto,  one  of  its  vice-presidents  wrote  to  It  he  New 
York  Title  and  Mortgage  Company  letter  signecjl  A.  M. 
Xevius,  eopv  of  which  is  set  forth  in  paragraph  16  of  the 
bill. 

On  the  same  dav,  shortlv  after  the  aforesaid  letter  was 
written  and  delivered  to  the  manager  of  the  Washington 
Branch  of  the  New  York  Title  and  Mortgage  Company,  the 
defendant,  by  its  President,  orally  informed  said  manager 
that  the  defendant  did  not  intend  and  could  not  undertake 
to  assume  any  obligation  in  respect  of  the  application  of 
the  money  deposited  in  the  account  referred  to  |in  said 
letter,  and  further  that  as  was  well  known  to  the  defendant 
and,  its  President  assumed,  to  the  said  New  York  Title  and 
Mortgage  Company,  it  was  the  uniform  and  established 
custom  of  Swartzcll,  Rheem  &  Hensev  Company  to  directly 
arrange  with  all  holders  of  notes  secured  on  real  estate 
sold  to  investors  by  said  Company  the  matter  and  manner 
of  settlement  of  the  amounts  due  them  by  payment,  rein¬ 
vestment  or  exchange  of  securities.  The  defendant  was 
promptly  informed  by  said  New  York  Title  and  Mortgage 
Company  that  it  did  not  construe  the  above  referred 

66  to  letter  from  defendant  to  said  Company  ais  indi¬ 
cating  that  the  defendant  assumed  the  obligation 

of  seeing  to  the  application  of  funds  deposited  in  the  afore¬ 
said  deposit  account.  Whereupon,  immediately  following 
such  conversation,  the  defendant  on  said  16th  day  of  July, 
1930,  wrote  and  caused  to  be  delivered  to  said  New’  York 
Title  and  Mortgage  Company  a  letter  signed  “Robert  V. 
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Fleming,  President”,  copy  of  which  is  set  forth  in  para¬ 
graph  16  of  the  bill. 

On  July  1|7,  1930,  there  was  delivered  to  the  defendant 
by  the  New  ,  York  Title  and  Mortgage  Company  a  letter 
of  which  the  following  is  a  copy: 


“NEW  YORK  TITLE  AND  MORTGAGE  COMPANY 

135  Broadway 
New  York 

Washington  Branch,  1425  Eve  St.,  N.  W., 

July  17,  1930  * 

The  Riggs  National  Bank 
of 

Washington,  D.  C. 

Gentlemen : 

We  have  received  vour  letter  of  Julv  16  wherein  vou 

»  *  » 

state  as  follows: 

‘This  is  to  advise  that  there  is  on  deposit  to  the  credit  of 
Swartzell,  Rl|ieem  and  Ilensev  Co.,  and  Luther  A.  Swart- 
zell  and  Edmund  1).  Rheem,  Trustees  under  Deed  of  Trust 
dated  August  1,  1928,  and  recorded  in  Liber  6194,  folio  347 
of  I).  C.  Lai, id  Records,  for  account  of  holders  of  notes 
described  in  said  trust,  in  the  sum  of  $2,334,750. ’ 

We  have  also  received  your  supplemental  letter  of  the 
same  date  in  which  you  make  reference  to  the  above  quoted 
letter  and  point  out  a  possible  misconstruction  which  this 
company  might  put  upon  it,  namely,  that  the  Riggs  Na¬ 
tional  Bank  as  depository  of  the  sum  of  $2,334,750  in  the 
account  of  ‘Sjwartzell,  Rheem  and  Hensey  Co.,  and  Luther 
A.  Swartzell  and  Edmund  D.  Rheem,  Trustees  under  Deed 
of  Trust  datefl  August  1,  1928,  and  recorded  in  Liber  6194, 
folio  347  of  D.  C.  Land  Records,  for  account  of  holders  of 
notes  described  in  said  trust/  might,  by  the  terms  of  said 
quoted  letter, j appear  to  have  the  obligation  or  assume  the 
obligation  to  fee  to  the  application  of  such  funds.  In  reply 
to  your  supplemental  letter,  we  desire  to  state  that  this 
company  does  not  place  any  such  misconstruction  upon 
your  letter  as  above  quoted. 

Very  truly  yours, 

V  JB/d  I  TV  J.  BOOTTER,  Manager” 


67  Further  answering  said  paragraph,  the  defendant 
avers  that  on  July  16,  1930,  it  addressed  and  deliv- 
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ered  to  the  District  Title  Insurance  Company  a  letter  the 
contents  of  which  were  exactly  the  same  as  its  first  letter 
of  the  same  date  dated  July  16,  1930,  addressed|  to  New 
York  Title  and  Mortgage  Company  and  hereinabove  re¬ 
ferred  to.  On  the  morning  of  July  17,  1930,  said!  District 
Title  Insurance  Company  returned  said  letter  to!  the  de¬ 
fendant  with  the  statement  in  substance  that  the  same  was 
of  no  importance  to  it.  Previous  to  the  return  by  said 
District  Title  Insurance  Company  of  said  letter  that  Com¬ 
pany  had  been  informed  by  the  defendant  that  t hi?  defen¬ 
dant  did  not  assume  the  obligation  of  seeing  to  the  appli¬ 
cation  of  the  funds  deposited  in  the  aforesaid  account  and, 
to  prevent  any  possible  misconstruction  of  its  said  letter 
in  that  regard,  so  expressly  informed  said  District  Title 
Company. 

On  July  16,  1930,  defendant  expressly  informed!  depos¬ 
itors  who  had  opened  the  account  described  in  paragraph 
11  hereof  that  in  accepting  said  deposit  defendant  did  not 
and  would  not  assume  the  obligation  of  seeing  to  the  appli¬ 
cation  of  the  funds  deposited  therein,  and  defendant  was 
then  and  there  informed  by  said  depositors,  through  said 
Rheem,  that  that  position  was  thoroughly  understood  and 
agreed  to.  j 

17.  The  defendant  is  without  knowledge  of  the  allega¬ 
tions  of  facts  contained  in  the  paragraph  numbered  17  of 
the  bill  of  complaint  except  that  it  has  knowledge  pf  and 
hereby  admits  the  following  facts  alleged  in  said |  para¬ 
graph  :  That  there  existed  deed  of  trust  from  Van  Vranken 
and  Wissman  to  Swartzell  and  Rhecin  dated  January  9, 
1930.  and  recorded  July  10,  1930,  securing  a  promissory 
note  in  the  sum  of  $300,000;  that  on  July  16,  193(|,  said 
last  mentioned  note  was  held  by  Southern  Dairies,  ijic.,  as 
collateral  security  for  the  promissory  note  of  Swdrtzell, 
Hheem  &  Ilensey  Company  in  the  sum  of  $255,000,  which 
said  note  was  then  in  possession  of  defendant  for 
68  collection  for  the  account  of  the  Southern  Dairies, 
Incorporated;  that  on  said  date  Swartzell,  Rheem 
&  Ilensey  Company  paid  its  last  mentioned  note  by  check 
drawn  by  it  on  its  company  deposit  account  with  defendant 
in  the  sum  of  $262,947.49;  that  thereupon  the  afoijesaid 
note  for  $255,000,  and  the  collateral  security  therewith  con¬ 
sisting  of  the  aforesaid  note  for  $300,000,  \yere  surrendered 
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to  Swartzell,  Kheem  &  Ileiisev  Company.  Defendant  also 
admits  that  there  was  recorded  on  July  17,  1930,  in  Liber 
6467  at  Folio  202  release  dated  January  16,  1930,  by  which 
there  was  released  to  the  Shoreham  Investment  Company 
the  last  above  mentioned  deed  of  trust. 

18.  The  defendant  admits  that  at  the  time  the  aforesaid 
check  for  $262,947.49  was  drawn  on  the  company  account 
of  Swartzell,  Kheem  &  Ilensey  Company  in  defendant’s 
bank  there  was  a  balance  to  the  credit  of  that  account  of 
$86,907.50,  and  that  the  drawing*  of  said  check  resulted  in 
the  creation  of  an  overdraft  on  said  account  amounting  to 
$178,045.49;  defendant  further  admits  that  the  amount  of 
checks  presented  for  payment  against  said  account  on  July 
17,  1930,  when  posted  increased  the  sum  overdrawn  from 
said  account  to  $184,190.51. 

Further  answering  said  paragraph  defendant  avers  that 
the  said  Swartzell,  Kheem  &  Tlensey  Company  had  been  de¬ 
positors  in  defendant's  bank  for  many  years  prior  to  said 
16th  and  17th  of  July,  1930,  having  opened  said  company  de¬ 
posit  account  with  defendant  in  February,  1907,  and  continu¬ 
ously  maintained  it  thereafter  until  January,  1931;  that  it 
was  the  custom  of  said  depositor  to  maintain  large  balances 
to  the  credit  of  said  account ;  that  during  all  of  said  time 
said  company  enjoyed  excellent  credit ;  that  said  depositor’s 
aforesaid  ehdck  for  $262,947.49  was  presented  to  defendant 
late  on  the  business  day  of  July  16,  1930,  and  was  accepted 
by  the  employee  of  defendant  conducting  said  transaction 
without  said  employee  having  recourse  to  the  ledger 
69  account  of  said  depositor  to  ascertain  the  balance 
then  standing  to  its  credit,  defendant,  in  honoring- 
said  check,  relying  upon  the  uniformly  well  maintained  con¬ 
dition  of  said  account  and  its  knowledge  of  the  good  repu¬ 
tation  and  its  belief  in  the  sound  character  and  financial 


standing  of  isaid  depositor.  Checks  honored  when  pre¬ 
sented  on  July  17th  were  likewise  received  and  paid  in  the 
same  manner  as  was  the  last  check  presented  as  aforesaid 
on  Julv  16th ;  defendant  is  unable  to  sav  whether  or  not 
any  checks  drawn  against  said  account  were  actually  pre¬ 
sented  and  paid  on  July  17,  1930,  prior  to  the  making  by 
said  depositor  of  deposits  to  the  credit  of  that  account  on 
said  date,  for  the  reason  that  the  fact  that  checks  drawn 
against  said  account  were  posted  on  the  ledger  prior  to 
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the  posting;  of  deposits  in  said  account  does  noj  establish 
the  order  of  the  actual  presentation  at  the  receiving  and 
paying  tellers’  windows  in  the  banking  rooms  of  the  defen¬ 
dant  of  deposits  made  to  the  credit  of,  and  cheeks  drawn 
against,  the  said  account.  Defendant  admits  th^it  Exhibit 
G  to  the  bill  of  Complaint  is  a  correct  photostat  copy  of 
two  sheets  of  the  ledger  of  the  company  account  of  Swart- 
zell,  Rheem  &  itensey  Company  with  defendant  but  avers 
that  the  said  ledger  consists  of  numerous  other  sheets. 

Except  as  hereinbefore  admitted  defendant  denies  each 
and  every  allegation  of  fact  made  in  the  paragraph  num¬ 
bered  18  of  the  bill  of  complaint. 

19.  Defendant  admits  that  on  July  16  and  17,  1930,  there 
were  recorded  on  the  Land  Records  of  the  District  of  Co¬ 
lumbia  the  deeds  of  trust  and  the  release  referred  to  in 
paragraph  numbered  19  of  the  bill  of  complaint,  but  defen¬ 
dant  is  without  k now) edged  of  the  fact  alleged  in  said  para¬ 
graph  that  said  deeds  of  trust  and  release  were  placed  upon 
said  records  bv  the  District,  Lawvers  and  Washington 
Title  Insurance  Companies. 

70  ‘JO.  The  defendant  is  without  knowledge  of  the 
allegation  contained  in  paragraph  numbered  20  of 
the  bill  that  Swartzell,  Rheem  &  Hensey  Company  and 
Luther  A.  Swartzell  and  Edmund  D.  Rheem,  Trustees, 
drew  the  check  in  said  paragraph  referred  to  on  July  16, 
1930,  and  avers  that  its  knowledge  of  the  allegations  of 
said  paragraph  JO  is  as  follows: 

On  July  17,  1930,  there  was  presented  to  one  of  defen¬ 
dant’s  receiving  tellers  check  on  the  deposit  account  re¬ 
ferred  to  in  paragraphs  14,  15  and  16  of  this  answer,  drawn 
in  the  title  of  said  deposit  account  and  by  the  parties  who 
made  the  aforesaid  deposits  therein,  to  the  order  of  Swart¬ 
zell,  Rheem  &  Tien sev  Company  for  the  sum  of  $2,341,- 
645.80,  representing  the  total  amount  then  on  fleposit  in 
said  account:  that  said  check,  so  as  aforesaid  presented  to 
defendant  on  Julv  17,  1930,  bore  date  Julv  16,  1930;  that 
a  true  photostat  copy  of  the  face  and  reverse  of  said  check 
is  attached  to  the  bill  of  complaint  herein  and  marked  Ex¬ 
hibit  IT  thereto. 

This  said  check  was  endorsed  by  Swartzell,  Rheem  & 
TTensey  Company,  the  payee  thereof,  for  deposit  in  that 
Company’s  account:  the  said  Company,  as  hereinbefore 
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staled,  at  that  time  and  for  many  years  previous  had  main¬ 
tained  a  deposit  account  with  the  defendant.  Said  Swart- 
zell,  Rlieem  &  Hensey  Company,  the  payee  named  in  said 
check,  and  the  endorser  thereon,  presented  said  check  for 
deposit  in  its  aforesaid  company  account  on  July  17,  1930, 
accompanied  by  deposit  slip,  a  true  photostat  copy  of  which 
constitutes  page  2  of  Exhibit  H  to  the  bill  of  complaint 
herein;  said  deposit  was  accepted  by  this  defendant  and 
the  amount  represented  by  said  check,  and  shown  on  said 
deposit  slip,  was  then  and  there  credited  to  the  said  com¬ 
pany  deposit  account  of  Swartzell,  Rlieem  &  Hensey  Com¬ 
pany. 

Defendant  denies  each  and  every  allegation  of  the  said 
paragraph  numbered  20  of  the  bill  of  complaint,  except 
as  hereinabove  admitted  in  this  paragraph  of  its  an¬ 
swer. 

71  21.  The  defendant  denies  the  allegations  of  fact 

contained  in  paragraph  numbered  21  of  the  bill  of 
complaint,  as  the  same  are  therein  made,  except  the  allega¬ 
tion  that  on  Jijlv  17,  1930,  the  only  deposits  made  with 
defendant  to  the  credit  of  the  aforesaid  company  account 
of  Swartzell,  Rlieem  &  Hensey  Company,  in  addition  to 
the  deposit  hereinbefore  referred  to  in  paragraph  20 
hereof,  were  one  in  the  sum  of  $4367.75  and  one  in  the 
sum  of  $2000.00,  the  two  totaling  $6367.75  as  shown  by 
Exhibit  G  to  the  bill  of  complaint  herein. 

Further  answering  said  paragraph  numbered  21  of  the 
bill,  the  defendant  says  that  when  on  July  17,  1930,  there 
was  received  by  it  for  deposit  to  the  aforesaid  company 
deposit  account  of  Swartzell,  Rlieem  &  Hensey  Company 
check  drawn  to  that  Company’s  order,  as  set  forth  in  para¬ 
graph  20  hereof,  its  teller  receiving  said  deposit  had  no 
knowledge  or  information  respecting  the  state  of  the  ac¬ 
count  to  the  credit  of  which  said  deposit  was  made;  that 
said  deposit  was  credited  from  the  aforesaid  deposit  slip 
to  said  account  pi  the  ordinary  and  usual  course  of  busi¬ 
ness  and  that  the  defendant  did  not  immediately  use  and 
apply  the  sum  of  $184,190.51,  or  any  other  sum  thereof, 
to  the  liquidation  of  the  overdraft  in  said  general  account, 
but  that,  in  said  case,  as  in  every  other  case  of  the  making 
of  a  bank  deposit  in  a  sum  exceeding  a  then  existing  over¬ 
draft,  the  overdraft  in  said  account  on  said  July  17,  1930, 
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automatically  ceased  to  exist  when  there  were  credited  to 
said  account  deposits  exceeding-  the  sum  of  the  overdraft. 

22.  Except  as  hereinafter  in  this  paragraph  admitted 
the  defendant  denies  each  and  every  allegation  contained 
in  paragraph  numbered  22  of  the  bill  of  complaint. 

Further  answering  said  paragraph  22  of  the  bjll,  the  de¬ 
fendant  avers  that  on  July  17,  1930,  there  was  presented 
to  an  assistant  note  teller  of  the  defendant,  at  the  note 
teller’s  window,  a  check  of  Swartzell,  Rheem  &  Hensey 
Company,  drawn  on  its  aforesaid  company  account, 
72  payable  to  the  order  of  the  defendant  h\  the  sum 
of  $635,105.83  with  the  statement  that  the  |same  was 
tendered  to  pay  principal  and  interest  of  two  promissory 
notes  totaling  said  amount  dated  July  16,  1930  (said  notes 


being  the  notes  mentioned  in  paragraph  12  of  thisj  answer), 
and  with  the  request  for  the  return  of  said  notejs  marked 
Paid  and  the  return  of  the  collateral  security,  heifeinbefore 
referred  to,  consisting  of  notes  secured  by  deedi  of  trust 
on  the  Westchester  Apartments  in  the  aggregate  principal 
sum  of  $859,000.  The  said  check  was  delivered  to  and  ac¬ 
cepted  by  defendant  in  payment  of  said  indebtedness.  Said 
check  was  in  words  and  figures  as  set  forth  in  paragraph  22 
of  the  bill  herein. 


Thereupon  the  two  promissory  notes  referred  to  in  para¬ 
graph  12  hereof  were  stamped  by  defendant  “Paid,  Jul. 
17,  1930,  The  Riggs  National  Bank  of  Washington,  ]).  0.”; 
and  thereupon  said  notes  were  surrendered  to  the  makers 
thereof,  and  the  aforesaid  collateral  security  was  delivered 
to  Swartzell,  Rheem  Hensey  Company  and  to  Luther  A. 
Swartzell  and  E.  D.  Rheem,  Trustees,  and  their  respective 
receipts  were  taken  therefor. 

Defendant  avers  that  the  making  and  delivering,  as 
aforesaid,  of  said  check  for  $635,105.33  did  not  constitute 


a  misuse,  misapplication  or  misappropriation  of  thg  moneys 
theretofore  deposited  in  the  aforesaid  deposit  account. 

The  defendant  further  avers  that  on  receiving  said  last 
mentioned  check  in  payment  of  the  said  two  promissory 
notes,  and  at  the  time  of  the  receipt  thereof,  then  ^nd  there 
it  had  no  knowledge  or  information  respecting  thje  source 
of  the  money  represented  thereby,  excepting  o^ily  that 
given  bv  the  face  of  the  check  which  showed  that  it  was 

V  k' 

drawn  on  the  company  deposit  account  of  Swartzell,  Rheem 
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&  Hensey  Company  with  the  defendant.  And  the 
defendant  further  avers  that  in  receiving  and  hon¬ 
oring  said  last  mentioned  check  it  did  not  at  the  time 
have  any  knoweldge  that  the  drawer  thereof,  its  customer, 
said  Swartzell,  Rheem  &  Iiensey  Company,  or  the  aforesaid 
Swartzell  or  the  aforesaid  Rheem,  or  any  one  or  more  of 
them,  was  then  and  there  and  by  means  thereof  intending 
wrongfully  to  (divert  the  money  represented  by  said  check 
from  anv  source  to  which  it  belonged  or  should  have  been 

•  V- 

applied,  or  to  misuse,  misappropriate  or  misapply  said 
money  or  any  part  thereof. 

23.  The  defendant  is  without  knoweldge  of  the  facts 
alleged  in  paragraph  numbered  23  of  the  bill  of  complaint, 
except  that  upon  information  and  belief  defendant  avers 
that  Swartzell,  Rheem  &  Hensey  Company,  subsequent  to 
Julv  16,  1930,  made  settlement  with  the  holders  of  the  2790 
promissory  notes,  representing  an  aggregate  principal  sum 
of  $2,250,000,  secured  by  the  deed  of  trust  hereinbefore 
referred  to  (Exhibit  A  to  the  bill  of  complaint)  by  (a) 
reinvesting  for  said  noteholders  the  sum  of  $1,492,150.00  in 
promissory  notes  secured  on  real  estate  in  t ho  District  of 
Columbia,  which  reinvestments  were  accepted  by  said 
holders,  $377,4p0  of  the  sum  so  reinvested  being  notes  se¬ 
cured  by  deeds  of  trust  on  the  Westchester  Apartment 
House,  hereinbefore  referred  to;  (b)  paying  $138,950  in 
cash  to  holders  of  said  notes;  and  (c)  crediting  $618,900 
on  the  books  of  Swartzell,  Rheem  &  Hensey  Company  to 
holders  of  said  notes. 


24-25.  The  allegations  of  paragraphs  numbered  24  and 
25  of  the  bill  of  complaint  are  denied. 

26.  Further  answering  the  bill  of  complaint,  t he  defen¬ 
dant  says  that  for  many  years  prior  to  July  16,  1930. 
Swartzell,  Rheem  &  Hensey  Company  had  transacted  busi¬ 
ness  with  the  defendant  bank  both  as  depositor  and  bor¬ 
rower;  that  said  transactions  involved  large  sums  of 
money:  that  throughout  all  of  said  time  and  at  the  time  of 
the  transactions  hereinbefore  referred  to  as  having  taken 
place  on  July  16  and  17,  1930,  the  defendant  and  its 
74  officers  had  complete  confidence  in  the  integrity, 
business  ability  and  financial  stability  of  Swartzell. 

i  • 

Rheem  &  Hensey  Company  and  its  officers. 
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27.  The  defendant  further  avers  that  at  the  time  when, 
on  July  17,  1930,  it  received  the  deposit  to  the  credit  of  the 
deposit  account  of  Swartzell,  Rheem  &  Hensey  Company 
of  check  drawn  on  that  date  by,  and  on  the  account  opened 
the  previous  day  in  the  name  of,  Swartzell,  Rheen  &  Hen¬ 
sey  Company,  Luther  A.  Swartzell  and  Edmund  E.  Rheem, 
Trustees,  it  had  no  knowledge  that  the  said  last  named  de- 
positors  were  committing,  or  had  any  intention  of  com- 
mitting,  anv  breach  of  obligation  which  was  theirs  in  con- 
nection  with  said  account  or  the  moneys  depositee,  therein, 
nor  did  it  have  knowledge  of  anv  facts  making  its  action  in 
receiving  said  deposit  to  the  credit  of  the  account  of 
Swartzell,  Rheem  &  Ilensey  Company  amount  to  bad  faith. 

28.  The  defendant  further  avers  that  in  receiving  and 
honoring  the  check,  hereinbefore  referred  to,  drawn  on  it 
by  Swartzell,  Rheem  &  Ilensey  Company  on  July  17,  1930, 
for  the  sum  of  $635,1 05.83,  it  did  so  without  knowledge 
that  tlie  said  Swartzell,  Rheem  &  Hensey  Companj*,  and/or 
Luther  A.  Swartzell  and/or  Edmund  D.  Rheem  were,  or 
anv  of  them  was,  in  drawing  said  check  committing  a 
breach  of  any  obligation  resting  upon  them  or  any  of  them 
as  fiduciarv.  and  without  knowledge  bv  this  defendant  of 
any  facts  that  would  make  its  said  action  amount  to  bad 
faith. 

29.  The  defendant  further  avers  that  in  respect  of  the 
moneys  mentioned  in  the  bill  of  complaint  it  at  no  time 
honored  any  cheek  with  knowledge  that  the  drawer  or 
drawers  thereof  were,  or  anv  of  them  was,  committing  a 
breach  of  any  obligation  as  fiduciary  in  the  premises,  or 
with  knowledge  of  any  facts  making  its  action  in  honoring 
such  check  or  checks  amount  to  bad  faith. 

30.  Defendant  further  avers  that  all  of  the  aforesaid 
transactions  by  and  with  its  bank  were  in  the  due  and 

75  regular  course  of  defendant-bank’s  business  as 
a  national  banking  association,  authorized  to  take 
deposits,  honor  and  pay  checks  drawn  against  such  de¬ 
posits  signed  with  the  name  in  which  such  deposits  are 
entered  by  the  depositors,  or  those  thereunto  duly  author¬ 
ized:  make  loans,  receive  collateral  security  therefor,  and 
receive  and  accept  checks  in  payment  thereof. 

31.  And  further  answering,  defendant  says  thaf  the  bill 
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of  complaint  lieroin  fails  to  allege  any  matter  of  equity 
entitling  plaintiff  to  the  relief  prayed  for  therein. 

32.  Further  answering  said  bill  of  complaint,  the  defen¬ 
dant  avers  that  the  aforesaid  Swartzell,  Rheem  &  Ilensey 
Company,  a  corporation,  was  duly  adjudicated  a  bankrupt 
in  this  Court  in  cause  entitled  “In  re:  Swartzell,  Rheem 
&  Ilensey  Company,  Bankrupt,  No.  2332."  The  defendant 
avers  that  since  said  corporation  was  adjudicated  a  bank 
rupt  said  cause  was  duly  referred  to  this  Court’s  referee 
in  bankruptcy  and  trustees  in  bankruptcy  were  duly  select¬ 
ed  and  appointed;  the  defendant  is  informed  and  believes 
and  therefore  (avers  that  prior  to  the  filing  of  this  suit  each 
of  the  plaintiffs  herein  filed  in  said  bankruptcy  case  a  proof 
of  claim  upon  the  same  promissory  notes  claimed  herein 
to  be  owned  by  each  plaintiff,  the  numbers  and  amounts 
whereof  are  set  forth  opposite  the  name  of  each  plaintiff 
in  paragraph  6  of  the  bill  of  complaint  herein;  that  each  of 
said  claims  so,  filed  in  said  bankruptcy  proceeding  was  for 
the  full  amount  of  the  principal  and  interest  represented 
by  said  notes  so  as  aforesaid  listed  in  paragraph  6  of  the 
bill  herein;  that  each  of  said  claims  after  having  been 
proved  as  aforesaid  was  duly  allowed  against  said  bank¬ 
rupt  in  the  manner  provided  by  law. 

And  having  fully  answered,  defendant  prays  that  the 
bill  of  complaint  in  this  cause  be  dismissed. 

THE  RIGGS  NATIONAL  BANK  OF 
WASHINGTON,  D.  C., 

Defendant , 

bv  ROBERT  V.  FLEMING, 

Its  President. 

76  IIOGAN,  DONOVAN,  JONES, 

HARTSON  &  GLIDER, 

FRANK  J.  HOGAN, 

Attorneys  for  The  Riggs  National 
Bank ,  Defendant. 

Washington,  1).  C.,  March  1,  1932. 
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District  of  Columbia,  ss: 

I,  Robert  V.  Fleming,  do  solemnly  swear  that  I  am  the 
President  ot  The  Rings  National  Bank;  that  I  have  read 
the  annexed  answer  of  the  said  The  Riggs  National  Bank 
by  it  by  me  subscribed;  that  the  statements  of  fact  therein 
made  as  upon  personal  knowledge  are  true  and  those  made 
upon  information  and  belief,  1  believe  to  be  true.  I 

ROBERT  V.  FLEMING,  | 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
March,  1932. 

marie  McDonald, 

(Notarial  Seal)  Notary  Public ,  D.  C. 

77  Findings  of  Fact  and  Conclusions  of  Law 

Filed  December  28,  1934  I 


These  cases  having  been  bv  order  of  Court  tried  together 
upon  the  bills  of  complaint,  intervening  petitions,  answers, 
stipulations  of  the  parties,  and  proof,  and  after  hearing  said 
causes  and  arguments  of  counsel  for  the  respective  parties, 
the  Court  finds  the  following  facts  and  conclusions  of  law: 

Findings  of  Fact: 

1.  The  Riggs  National  Bank,  defendant  (hereinafter 
called  the  Bank),  is  a  national  banking  association  organ¬ 
ized  under  the  National  Banking  Laws  of  the  United 
States  in  1896,  since  which  time,  down  to  the  present,  it  has 
in  the  City  of  Washington,  District  of  Columbia,  Exercised 
all  the  powers  and  conducted  all  the  business  authorized  to 
be  exercised  and  conducted  by  national  banks;  the  Bank, 
upon  its  organization  as  a  national  banking  association, 
succeeded,  without  interruption,  to  the  banking  business 
theretofore  conducted  continuously  since  1836  by  Riggs  & 
Company,  a  co-partnership.  In  July,  1930,  at  the  time  of 
the  transactions  referred  to  in  the  bills  of  complaint,  the 
Bank  consisted  of  a  main  banking  house  and  six  branch 
offices,  all  located  in  the  District  of  Columbia;  at  its  main 
banking  house,  where  all  of  the  transactions  referred  to 
in  the  pleadings  and  evidence  in  this  case  occurrefl,  there 
were  in  operation  all  of  the  departments  usual  to  the 
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conduct  of  a  large,  modern  banking  business,  including  new 
accounts;  paying  and  receiving;  proof  and  clearing;  loans 
and  discounts;  customers’  securities;  collection,  including 
city,  out  of  town,  and  real  estate  collection  divisions;  sav¬ 
ings;  individual  and  general  bookkeeping;  auditing;  credit; 

and  trust  departments.  Each  department  was 
78  manned  by  personnel  different  from  the  personnel 
in  other  departments.  The  Bank’s  official  personnel, 
in  July,  1930,  consisted  of  the  Chairman  and  a  Vice  Chair¬ 
man  of  the  Board  of  Directors;  the  President;  five  Vice 
Presidents;  the  Cashier;  a  number  of  Assistant  Cashiers; 
paying  and  receiving  tellers,  and  their  assistants;  note 
tellers  and  their  assistants;  collection  tellers  for  the  ac¬ 
counts  of  customers,  and  their  assistants;  the  number  of 
officers  and  employees  of  the  Bank  at  that  time  being  278, 
of  whom  200  were  on  dutv  at  the  main  Bank.  The  banking 
rooms  in  the  main  office  consisted  of  the  space  afforded  by 
two  buildings  which  had  been  joined  together;  the  main 
banking  rooms  in  which  deposits  were  received,  loans  made 
and  paid,  new  accounts  opened,  and  collections  for  custo¬ 
mers  made,  were  on  one  floor,  while  the  bookkeeping  and 
other  recording  departments  were  on  the  second  and  third 
floors;  all  floors  were  connected  bv  elevators,  stairwavs, 
and  there  was  an  interior  telephone  system  connecting 
all  departments.  The  New  Accounts  Department,  where 
there  was  opened  on  July  lb,  1930,  the  new  account  herein¬ 
after  mentioned;  the  Loan  Department,  where  the  details 
of  making  loans,  notes  to  represent  the  same,  verifying 
collateral  pledged  to  secure  the  same,  and  the  receiving  of 
payments  of  loans,  were  handled;  the  Collection  Depart¬ 
ment,  where  items  sent  to  or  left  at  the  Bank  bv  eusto- 
mers  for  collection  for  said  customers'  accounts  were 
handled;  the  naving  and  receiving  tellers  charged  with  the 


duty  of  receiving  deposits  for  the  credit  of  already  estab¬ 
lished  accounts  and  paying  checks  presented  against  such 
deposits;  and  the  Bookkeeping  Departments  where  records 
of  credits  and  debits  in  deposit  accounts  were  kept,  were 
all  physically  separated  from  each  other  and  no  employee 
of  any  one  of  said  departments  performed  any  of  the 
functions  of  any  other  and  no  emplovee  of  any  one  of  said 
departments  performed  any  of  the  functions  of  any 
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79  other  of  said  departments.  In  July,  1930J  the  de¬ 
posits  of  the  Bank  amounted  to  from  $55,000,000  to 

$58,000,000;  the  number  of  customers  was  approximately 
45,000,  and  the  Bank’s  volume  of  business  was  then  very 
large  and  its  activities  many.  On  July  16  and  17,  1930,  the 
Bank  received  in  deposits  more  than  60,000  checks; 
charged  to  various  accounts  approximately  18,000  checks; 
received  through  the  Washington  Clearing  House  4000 
checks,  and  7300  from  out  of  town  correspondents;  sent 
to  the  Clearing  House  over  44,000  checks  and  sent  to  out 
of  town  correspondents  over  17,000;  during  those  t|vvo  days 
ike  total  number  of  items  in  the  shape  of  checks  handled  by 
the  officers  and  employees  of  the  Bank,  counting  [one  for 
each  handling,  was  152,000;  the  total  amount  deposited  on 
those  two  days  was  over  $9,000,000,  of  which  all  Ibut  ap¬ 
proximately  $500,000  was  received  at  the  main  offic<f. 

2.  Swartzell,  Rlieem  &  Hensey  Company  (hereinafter 
called  the  Company)  was  duly  incorporated  under  the  laws 
of  the  State  of  Virginia  in  1899;  said  corporation  suc¬ 
ceeded,  without  interruption,  to  the  business  conducted  by 
a  co-partnership  consisting  of  three  individuals  under  the 
firm  name  of  Swartzell,  Rlieem  and  Hensey,  which  part¬ 
nership  had,  without  interruption,  succeeded  to  tlile  same 
business  which  since  the  vear  1869  had  been  conducted  bv 

*  V 

a  partnership  under  the  name  of  B.  II.  Warner  &  Company, 
the  said  Swartzell,  Rlieem  and  Hensey  having  been  co-part¬ 
ners  in  the  last  named  firm.  The  business  of  the  Company, 
and  its  predecessor  firms,  was  that  generally  engaged  in 

bv  real  estate  brokers  in  the  District  of  Columbia  but  con- 
* 

listed  chiefly  in  making  loans  secured  by  deeds  of  trust 
(mortgages),  such  deeds  of  trust,  in  recent  years^  being 
largely  secured  on  lands  improved  by  hotels,  apartment 
houses,  office  buildings  and  other  large  projects.  Uni¬ 
formly  the  amounts  of  the  loans  made  by  the  Company 
were  represented  by  promissory  notes  of  the  person 

80  in  whom  was  vested  the  title  to  the  property  on 
which  the  loan  was  secured,  such  notes  being  made 

payable  to  some  officer  or  employee  of  the  Company,  and 
bv  him  endorsed  without  recourse.  Promissorv  notes  for  the 
aggregate  principal  sum,  borrowed  in  any  case,  wer<i  given 
in  denominations  of  $100.  $250,  $300,  $400,  $500,  $1000, 
and  $5000.  The  Company  sold  these  notes  to  customers  as 
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investments  of  cash  paid  by  said  customers  and  as  rein¬ 
vestments  of  the  proceeds  of  notes  previously  sold  said 
customers  upon  payment  to  the  Company,  for  its  custo¬ 
mers,  of  suclji  previous  loans.  The  forms  of  notes  and  deeds 
of  trust  used  in  these  transactions  for  more  than  five  years 
prior  to  1930  were  substantially  similar  to  the  notes  and 
deed  of  trust  relating  to  the  Shoreham  Building,  herein¬ 
after  referred  to  in  these  Findings.  For  more  than  ten 
years  prior  to  1930  Luther  A.  Swartzell  and  Edmund  1). 
Hlieem  were  named  as  Trustees  in  manv  of  said  deeds  of 
trust. 

The  Company,  and  its  predecessor  partnerships,  did 
business  in  the  District  of  Columbia  continuouslv  for  62 
years  prior  to  January,  1931,  when  it  was  adjudicated  a 
bankrupt.  Throughout  1930,  and  prior  thereto,  the  credit 
of  the  Company  was  excellent,  its  business  was  national 
and  international,  it  had  several  thousand  customers 
throughout  the  Nation  and  in  foreign  countries,  and  the 
reputation  of  the  Company  and  its  officers  for  integrity, 
honesty,  business  ability,  financial  capacity  and  strength, 
was  of  the  hi  idlest.  Its  officers  for  more  than  eight  vears 
past  were  Luther  A.  Swartzell,  President;  Edmund  II. 
Rheem,  Vice  President;  John  II.  Holmead,  Treasurer;  and 
George  F.  Hunt,  Secretary. 

3.  The  Company  opened  a  deposit  account  with  the 
Bank  on  February  26,  1907,  and  thereafter  for  nearly  24 
years,  jor  until  January  26,  1931,  the  date  of  the 
81  aforesaid  adjudication  in  bankruptcy,  the  Company 
uninterruptedly  maintained  a  deposit  account  with 
the  Bank.  Its  record  as  a  depositor  was  good.  Its  average 
balances  increased  from  $34,7)00  in  1918  to  $433,500  in  1930. 
Its  average  balances  for  the  vears  1926  to  1930,  both  in¬ 
clusive,  were  z  1926,  $340,000  ;*  1927,  $289,000;  1928,  $320,- 
400;  1929,  $233,400;  1930,  $433,500. 

For  the  year  1930  the  Company’s  average  deposit  bal¬ 
ances  with  the  Bank,  by  months,  were  as  follows:  January, 
$184,167.14;  February,  $479,269.53;  March,  $702,877.35; 
April,  $538,986.95;  May,  $373,539.07;  June,  $212,920.10; 
July,  $670,280.01:  August,  $834,292.06:  September,  $456,- 
717.31;  October,  $222,619.33:  November,  $266,398.12;  De¬ 
cember,  $416,393.83. 


IIIGGS  NATIONAL  BANK. 


77 


The  total  amount  deposited  by  the  Company  j  with  the 
-Bank  between  January  1,  1930,  and  July  17,  1930,  was 
$3,419,733.00;  and  the  total  amount  deposited  by  the  Com¬ 
pany  with  the  Bank  between  July  18,  1930,  and  January 
20, 1931,  was  $1,029,792.87 ;  the  total  deposits  from  January 
1,  1930,  to  January  20,  1931,  being-  $7,049,520.47.  Averages 
and  total  deposits  for  1930  include  the  deposit  on  July  17, 
1930,  of  the  sum  of  $2,341,645.80  hereinafter  referred  to. 

From  time  to  time  during  the  years  the  Company  was  a 
depositor  with  the  Bank  the  Company  borrowed  substantial 
sums  of  money  from  the  Bank  and  without  exceptibn,  prior 
to  its  bankruptcy,  met  its  obligations  in  complet^  accord 
with  the  terms  of  them.  Its  record  as  a  borrower  was  uni¬ 
formly  satisfactory  and  excellent. 

The  account  of  the  Company  with  the  Bank  for  more 

than  24  vears  showed  onlv  the  overdrafts  created  on  Julv 
%/  •>  * 

16  and  17, 1930,  and  cleared  on  the  latter  of  these  two  dates, 
no  overdraft  in  the  account  having  occurred  before  or  after 
these  dates. 

The  daily  balance  at  the  end  of  each  day  beginning  with 
July  1,  to  and  including  July  16,  1930,  maintained  by 
82  Swartzell,  Rlieein  and  Hensey  Company  in  its  gen¬ 
eral  account  in  Riggs  Bank  was  as  follows  J 

July  1  $111,096.73  | 

2  149,170.72  I 

3  130,601.70  j 

4  130,601.70 

5  130,601.70 

6  130,601.70  l 

7  120,179.65  I 

8  119,130.19  | 

9  106,962.80  j 

10  106,660.63  I 

11  107,361.89  j 

12  107,721.08 

14  106,297.17 

15  96,539.37  ! 

16  178,045.49  (overdraft) 

4.  The  Bank  had  in  its  files  customary  resolutio 
regard  to  what  officers  of  the  Company  should  sign 


hs  with 
papers. 
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5.  In  1930  the  Company  was  doing  business  with  14 
banks  in  the  District  of  Columbia  other  than  Riggs;  it 
carried  very  substantial  balances  with  Riggs  and  the  Fed¬ 
eral- American  banks. 

6.  Duringthe  last  ten  years  of  the  Company’s  existence 
its  most  active  officer  was  Fdmund  1).  Rheem  who  at  all 
times  prior  ]to  the  year  1931  bore  an  excellent  reputation 
for  business  ability  and  financial  integrity.  For  some  vears 
prior  to  1920  Mr.  Rheem  had  been  a  member  of  the  boards 
of  directors  of  the  Federal  National  Bank  and  of  the  Na¬ 
tional  Savings  &  Trust  Company.  At  that  time  the  National 
Savings  &  Trust  was  the  oldest  and  one  of  the  leading  trust 
companies  and  savings  banks  in  the  District.  Pursuant  to 
the  applicable  provision  of  law  Mr.  Rheem  had  authority 
from  the  United  States  Treasury  Department  to  serve  on 
the  boards  qf  the  two  financial  institutions  named.  On 
January  12,  192b,  Rheem  retired  as  a  member  of  the  board 
of  directors  of  the  Federal  Bank  and  became  a  member  of 
the  board  of  directors  of  the  defendant  bank.  The  United 
States  Treasury  Department  issued  a  special  permit  to 

allow  Rheem  to  serve  as  a  director  on  the  National 
83  Savings  &  Trust  board  as  well  as  on  the  defendant 

Bank’s  Board.  Thereafter  throughout  the  vears 
1926  to  1930,  both  inclusive,  Rheem  was  a  director  of  the 
boards  of  both  of  these  institutions.  He  was  reelected  at 
the  annual  meeting  of  both  boards  in  January,  1931,  but 
he  did  not  qualify.  On  January  22,  1931,  he  submitted  his 
resignation  as  a  director  of  the  Bank’s  board.  Rheem  was 
elected  and  reelected  as  a  director  of  these  institutions  over 
the  period  of  the  above  mentioned  years  because  of  his 
standing  as  a  business  man  and  his  excellent  reputation 
for  honestv,  integrity  and  ability.  His  transactions  with 
the  Bank  on  July  16  and  17,  1930,  were  those  of  a  customer 
and  not  of  a  director,  and  his  position  as  a  director  had 
nothing  to  do  with,  and  in  nowise  influenced,  those  tran¬ 
sactions  or  any  of  them. 


7.  August  1,  1928,  Harry  Wardman  and  Thomas  P. 
Bones  were  the  owners  in  fee  simple,  as  joint  tenants,  of 
lands  and  premises  in  the  District  of  Columbia  situated  at 
the  corner  of  Fifteenth  and  H  Streets,  Northwest,  in  the 
City  of  Washington,  and  improved  by  an  office  building 
known  as  the  Shoreham  Building. 
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8.  On  August  1,  1928,  Wardman  and  Bones  as  owners  of 
the  aforesaid  lands  and  premises  executed  and  delivered  a 
deed  of  trust  thereon  to  Luther  A.  Swartzell  and  Edmund 
D.  Rheem  as  Trustees,  which  deed  of  trust  was  recorded 
on  August  15,  1928,  in  Liber  6194,  at  folio  347,  of  Die  Land 
Records  of  the  District  of  Columbia.  This  deed  of  trust 
was  to  secure  an  indebtedness  in  the  principal  sum  of 
$2,250,000,  represented  by  an  issue  of  2790  promissory 
notes.  The  terms  of  the  face  of  each  of  said  notes,  except¬ 
ing  only  as  to  the  number  thereon  and  the  amount  repre¬ 
sented  thereby,  were  in  words  and  figures  as  follows: 
84  $100. 

Washington,  D.  C.,  August  1,  1928. 
Five  years  after  date  we  jointly  and  severally  prpmise  to 
pay  to  the  order  of  John  H.  Holmead, 

ONE  HUNDRED  DOLLARS 
for  value  received,  with  interest,  payable  semi-annually,  at 
the  rate  of  six  per  cent  per  annum  until  paid. 

Privilege  reserved  of  paying  this  note  at  any  time  before 
maturity  upon  payment  of  interest  to  date  of  payment  and 
two  months’  interest  in  advance. 

Principal  and  interest  payable  at  the  office  of  S|\VART- 
ZELI,,  RHEEM  &  IIENSE Y  CO.,  Washington,  District 
of  Columbia. 

HARRY  WARDMAN,  | 
THOMAS  P.  BONES  j 

No.  2721  of  2790. 

NOTICE:  WHEN  THIS  NOTE  IS  PAID  IT  SHOULD 
BE  CANCELLED  AND  RETAINED,  THAT  THE 
TRUSTEES  MAY  BE  SATISFIED  AS  TO  PAYMENT 
WHEN  A  RELEASE  IS  MADE 
(In  Margin) 

SWARTZELL,  RHEEM  &  HENSEY  CO.| 

727  FIFTEENTH  STREET  N.  W.  WASHINGTON,  D.  C. 


SECURED  BY  FIRST  DEED  OF  TRUST 
TO  LUTHER  A.  SWARTZELL  AND  EDMUND  D. 
RHEEM,  Trustees  Conveying  Lots  14,  15,  16  and  Parts 
of  Lots  17  and  3,  Square  219,  as  described  in  Deed  of  Trust 
dated  August  1, 1928 
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Each  of  said  notes  was  endorsed  by  said  Hohnead,  the 
payee  named  on  t lie  face  thereof,  in  manner  and  form  as 
follows : 

PAY  TO  THE  ORDER  OF 


WITHOUT  RECOURSE  TO  HE 
JOHN  H.  HOLME  AD. 


The  said  John  II.  Holmead  was  Treasurer  of  the 
85  Company,  and  received  said  notes  on  behalf  of  the 
Company. 

Said  2790  notes  were  issued  in  the  denominations  men¬ 
tioned  in  paragraph  numbered  2  of  these  findings,  and  the 
entire  issue,  aggregating  $2,250,000  (except  notes  for  the 
principal  sum  of  $3500  which  the  Company  retained  the 
ownership  of),  were  sold  by  the  Company  subsequent  to 
their  date,  August  1,  1928,  to  987  different  persons  residing 
in  32  States  of  the  United  States,  the  District  of  Columbia, 
the  Territory  of  Hawaii,  and  three  foreign  countries.  Three 
hundred  fifty-nine  of  the  purchasers  of  said  notes,  hold¬ 
ing  937  of  the  notes,  in  amount  aggregating  $739,650,  did 
not  at  any  time  have  actual  possession  of  any  of  said  notes, 
the  same  being  permitted  by  said  persons  to  remain  in  the 
possession  of  the  Company  for  said  owners’  accounts  for 
safekeeping  and  collection,  under  the  following  form  of 
receipt : 

i  “727  15th  Street,  X.  W. 

“$ .  Washington,  D.  C . 

Received  .; .  for  collection  and  safekeeping 

one  note  drawn  bv  Harrv  Wardman  and  Tlios.  P.  Bonos, 

numbered  .......  aggregating  $ . ,  dated  August  1, 

1928,  secured  by  first  deed  of  trust  on  Lots  14,  15,  16  and 
pts  17  &  3,  Square  219,  bearing  interest  at  the  rate  of  6% 
— 5  yrs. 

!  Swartzell,  Rheem  &  Hensev  Co. 

Bv  . 


f  * 


Said  937  notes  for  $739,650,  were  in  the  actual  possession 
of  the  Company  for  the  account  of  the  owners  thereof,  on 
July  16  and  17,  1930.  The  principal,  interest  and  two 
months’  advance  interest  on  said  notes,  as  of  July  16,  1930, 
amounted  toia  total  of  $767,510.16.  As  of  July  1 6th  the 
total  of  the  principal  of  the  entire  issue  of  Shoreham  Build- 
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ing  notes,  plus  interest  from  the  last  interest  date  (Febru¬ 
ary  1,  1030),  to  July  16,  1030,  and  plus  two  months’  advance 
interest,  amounted  to  $2,334,750. 

0.  On  various  dates  subsequent  to  August  1,  1928,  and 
prior  to  July,  1030,  the  102  plaintiffs  (original  plain- 
36  libs  and  interveners  in  both  cases  being  herein 
referred  to  as  plaintiffs)  in  these  two  cases  had  be- 
cenm  owners  of  Shoreham  Building  notes  in  the  amounts 
rH  forth  as  to  each  plaintiff  in  t lie  bills  of  complaint  and 
intervening  petitions;  85  of  said  plaintiffs  received  all 
said  Shoreham  Building  notes  held  by  them  from  the  Com¬ 
pany  as  a  reinvestment  of  the  proceeds  of  the  payment  of 
notes,  secured  on  real  estate,  previously  acquired  by 
said  plaintiffs  from  the  Company;  8  of  said  plaintiffs  re¬ 
ceived  part  of  the  Shoreham  Building  notes  held  by  them 
as  such  reinvestments,  and  acquired  part  of  said  notes 
for  cash ;  9  of  said  plaintiffs  acquired  all  of  their  Shoreham 
Building  notes  from  the  Company  for  cash.  The  total  prin¬ 
cipal  amount  represented  by  the  Shoreham  Building  notes 
owned  on  July  16th  by  the  four  plaintiffs  in  the  Colby  case 
was  $11,900;  the  total  principal  amount  of  said  notes  owned 
on  said  date  by  the  98  plaintiffs  in  the  Wehner  ease  was 
$249,550;  the  aggregate  amount  of  the  notes  owned  on  July 
16,  1930,  by  the  102  plaintiffs  in  both  cases  being  $261,450. 
All  of  the  plaintiffs  (excepting  plaintiffs  Pemberton  and 


Camalier,  Ranch  and  Reed,  who  had  but  one  tra 


that  of  the  Shoreham  Building  notes,  with  the  Company) 


had  for  the  varying  periods  of  time,  shown  in  the 


i  suction, 


stipula¬ 


tions  between  the  parties  filed  in  these  cases,  during  which 
they  dealt  with  the  Company,  acquired  notes  secured  on 
real  estate  from  the  Company  as  investments  and  Reinvest¬ 
ments  ;  the  total  of  the  sums  invested  by  all  of  the  plaintiffs 
with  the  Company  from  the  time  plaintiffs  respectively 
made  their  first  investment  in  real  estate  notes  marketed 
by  the  Company  to  the  time  of  their  acquisition  of  Shore- 
ham  Building  notes  amounted  to  $1,181,250;  of  this  total, 
upon  payment  to  the  Company  of  prior  issues  ^)f  notes 
owned  by  them,  plaintiffs  had  required  and  received  from 
the  Company  in  cash  a  total  of  $39,900,  or  3.37  per 
87  cent  of  the  aggregate  total  of  all  of  their  invest¬ 
ments  in  Swartzell  Company  real  estate  notes;  over 
the  same  period  plaintiffs  had,  upon  the  payment  of  prior 
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issues  of  notes  part  of  which  plaintiffs  owned,  accepted 
real  estate  notes  from  the  Company  as  a  reinvestment  of 
the  principal  sum  paid  to  the  Company  on  notes  owned  by 
them  for  96.63  per  cent  of  the  sums  invested  by  them  in 
notes  marketed  by  the  Company.  With  the  exceptions  of 
the  cash  payments  by  the  Company  to  plaintiffs  of  $39,900 
of  their  total  investments  aggregating  $1,181,250,  at  no 
time  since  their  first  purchases  from  the  Company  of  real 
estate  notes  did  any  of  the  plaintiffs  ever  receive  or  require 
payment  of  the  principal  of  any  notes  bought  by  them  from 
the  Company,  always  accepting  real  estate  notes  from  tin* 
Company  as  a  reinvestment  of  the  principal  sums  received 
by  the  Company  on  notes  owned  by  them.  All  payments 
which  were  made  on  account  of  principal  and  interest  on 
any  of  said  investments  of  plaintiffs  were  received  for 
them  by  the  Company.  All  payments  of  interest  received 
by  plaintiffs  were  received  from  the  Company.  The  Riggs 
National  Bank,  in,  and  prior  to,  July,  1930,  had  knowledge 
of  the  fact  that  the  Company’s  noteholders  accepted  rein¬ 
vestments  represented  by  issues  of  notes  secured  on  real 
estate,  of  thei  character  marketed  by  the  Company,  upon 
the  payment  of  prior  note  issues,  substantially  as  in  this 
Finding  above  set  forth. 

10.  The  deed  of  trust  securing  the  said  2790  Shoreham 

Building  notes,  for  the  aggregate  principal  sum  of  $2,250.- 

000,  followed  the  form  which  had  been  in  use  bv  the  Com- 
'  • 

pnny  for  several  years,  bore  the  legend  “Swartzell,  Rheem 
&  Hensey  Copipany,  727  15th  Street,  X.  W.,  Washington. 
I).  C.”,  and  contained  a  provision  expressly  reserving  “the 
privilege  of  paying  any  or  all  of  said  notes  at  any  time 
before  maturity  thereof  by  paying  the  interest  thereon  to 
date  of  said  payment  and  two  (2)  months’  interest 
88  iii  advance”.  Said  deed  of  trust  further  contained 
the  following:' 

“The  principal  and  interest  of  said  notes  being  payable 
at  the  office  of  Swartzell,  Rheem  and  Hensey  Company  in 
the  City  of  Washington.  District  of  Columbia.” 

Said  deed  of  trust  further  provided: 

“And  Whereas,  the  said  parties  hereto  of  the  first  part” 
(Wardman  and  Bones,  the  makers  of  the  notes)  “desire  to 
secure  the  full  and  punctual  payment  of  said  debt  and  the 
interest  thereon  *  *  *  and  also  to  secure  the  reimbursement 
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to  the  holder  or  holders  of  said  notes  and  to  the  par 
hereto  of  the  second  part,  or  the  survivor  or  his  heirs  or 
substituted  Trustee,  and  to  Swartzell,  Rlieem  and  Hensey 
Company,  a  Virginia  corporation  doing  business  in  the 
District  of  Columbia,  and  to  any  purchaser  or  purchasers, 
grantee  of  grantees  under  any  sale  or  sales  under  the  pro¬ 
visions  of  this  Trust,  of  all  monev  which  mav  be  advanced 
us  herein  provided  '  *  *,  with  interest  at  the  same  rate  as 
on  the  principal  debt  on  all  such  costs  and  sums  so  ad¬ 
vanced  from  the  dare  of  such  advance  until  paid.” 

Said  provision,  quoted  in  part  above,  was  followed  by 

the  conveyance  bv  Wardman  and  Bones  to  Swartzell  and 
*  •• 

Rlieem,  Trustees,  of  the  lands  and  premises  described  in 
said  deed  of  trust. 

Said  deed  of  trust  further  provided  that  said  property 
is  conveyed  to  the  Trustees  in  trust  to  hold  upon  tjhe  terms 
and  under  the  limitations  therein  set  forth — 

“And  upon  the  full  payment  of  all  of  said  notes  and  of 
all  extensions  or  renewals  thereof,  and  the  interest  thereon, 
or  upon  prepayment  thereof  with  interest  and  advance 
interest  thereon  as  therein  provided,  and  of  all  moneys 
advanced  or  expended  as  herein  provided,  and  of  all  other 
proper  costs  (including  cost  of  advertising),  charges,  com¬ 
missions,  half-commissions  and  such  commissions  as  may 
be  allowed  by  law  and  are  not  otherwise  herein  provided 
for,  and  expenses  incurred  by  means  of  these  trusts,  at 
any  time  before  the  sale  hereinafter  provided  fo^*,  to  re¬ 
lease  and  reconvey  the  said  described  premises  in  fee  unto, 
and  at  the  cost  of,  the  said  Harry  Wardman  and  I  Thomas 
I\  Bones,  as  joint  tenants,  or  the  party  or  parties  then 
claiming  under  them.  And  it  is  mutually  covenanted  and 
agreed  by  and  between  the  respective  parties  hereto  that 
the  said  full  payment  of  principal  and  interest,  a^  herein¬ 
above  provided,  at  the  office  of  Swartzell,  Rlieem  and  Hen¬ 
sey  Company  in  the  City  of  Washington,  District  of  Colum¬ 
bia,  shall  constitute  payment  of  said  notes  respectively  and 
shall  stop  interest  thereon  from  date  of  said  payment  at 
said  office,  and  (all  other  matters  having  been  fully  paid 
as  herein  provided)  the  said  parties  hereto  of  the  second 
part,  or  the  trustee  acting  in  the  execution!  of  this 
89  trust,  shall  thereupon  have  power  to  release  and 
reconvey  said  land  and  premises,  as  aforesaitl,  with- 
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out  the  presentation  or  cancellation  of  said  notes  or  any  of 
theirfC’ 

Said  deed  of  trust  further  provided  that  the  parties  of 
the  first  part  thereto  covenant,  among  other  things,  “to 
pay  the  interest  on  the  indebtedness  hereby  secured 
quarterly,  upon  demand  of  said  parties  hereto  of  the  second 
part,  or  of  the  trustee  acting  in  the  execution  of  this  trust, 
at  the  office  of  Swartzell,  Rlieem  and  Ilensey  Company, 
in  the  City  of  Washington,  District  of  Columbia,  for  the 
use  and  benefit  of  the  respective  holders  of  said  notes  when 
and  as  the  interest  on  said  notes  shall  become  due  bv  the 
terms  thereof”. 

It  was  further  provided  in  said  deed  of  trust  that  in  the 
event  of  the  failure  of  the  grantors  (parties  of  the  first 
part),  or  their  successors,  to  pay  interest  on  said  date,  or 
any  portion  thereof,  when  and  as  the  same  shall  become 
dr.e  and  payable, 

“then  Swartzell,  Rlieem  and  Ilensey  Company,  a  corpora¬ 
tion  organized  under  the  laws  of  the  State  of  Virginia  and 
doing  business  in  the  City  of  Washington,  District  of  Co¬ 
lumbia,  may,  at  its  option,  advance  to  the  holder  or  holders 
of  said  notes  such  overdue  and  unpaid  interest,  and  the 
sum  or  sums  so  advanced  shall  bear  interest  thereon  at 
the  same  rate  of  interest  as  the  principal  debt  from  the 
date  of  such  advance  until  paid,  and  the  sum  or  sums  so 
advanced  with  interest  thereon,  shall  forthwith  attach  as 
a  Hen  hereunder  and  be  demandable  at  any  time  *  *  * 

Said  deed  of  trust  contained  no  provision  authorizing 
the  trustees  named  therein  to  borrow  monev. 


11.  On  October  5,  1929,  the  said  Wardman  and  Bones 
conveyed  the  aforesaid  real  estate,  improved  by  the  Shore- 
ham  Building,  by  deed  of  that  date  to  Fred  II.  Van  Vranken 
and  Edward  L.  Wissman,  employees  of  the  Company,  who 
took  title  to  said  property  and  held  the  same  for  the  benefit 
of  the  Company. 

12.  On  January  9,  1930.  said  Van  Vranken  and  Wissman, 
as  joint  tenants,  being  the  owners  of  record  of  the 

90  aforesaid  Shoreham  Building,  executed  a  deed  of 
trust  eonveving  said  real  estate  to  Luther  A.  Swart¬ 


zell  and  Edmujnd  D.  Rlieem,  Trustees,  to  secure  Charles  W. 
Handy,  an  employee  of  the  Company,  $300,000.  represented 
by  one  joint  and  several  note  for  that  amount  dated  Janu- 
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ary  9,  1930,  which  was  recorded  July  10,  1930;  said  deed  of 
trust  was  to  secure  the  indebtedness,  represented  by  the 
note,  issued  in  the  denomination,  above  stated.  Said  Handy 
endorsed  tiie  aforesaid  note  in  blank,  the  same  having  been 
taken  by  him  for  the  benefit  of  the  Company,  and  the  Com¬ 
pany  negotiated  said  note,  depositing  it  as  collateral  se¬ 
curity  for  a  loan  made  to  it  of  $255,000,  by  Southern 
Dairies,  Inc.,  a  corporation.  In  order  to  consummate  the 
transaction  involving  the  exchange  of  the  Hurley-Wright 
Building  for  the  Shoreham  Building  it  was  necessary  that 
the  second  deed  of  trust  securing  $300,000  and  the  first  deed 
of  trust  securing  $2,250,000  should  be  released. 

13.  Robert  V.  Fleming  is,  and  continuously  since  1925 
has  been,  President  of  the  Higgs  National  Bank;  he  has 
been  connected  with  that  Bank  in  clerical  and  official  capac¬ 
ities  continuously  since  1907.  On  the  morning  of  July  16, 
1930,  Edmund  D.  Rlieem  called  upon  Fleming,  as  the 
Bank's  President,  and  told  him  that  the  Company  had  sold 
the  Shoreham  Building  to  Messrs.  Hurley  and  Cromwell; 
that  a  verv  advantageous  sale  of  the  Shoreham  Building 
had  been  made,  that  the  property  was  being  refinanced,  that 
the  Company  would  receive  a  very  substantial  suip  in  cash 
and  was  taking  in  exchange  the  Hurley-Wright  Building, 
at  an  estimated  value  of  $1,000,000,  that  building  being 
subject  to  a  deed  of  trust  securing  $260,000  and  being 
rented  to  the  Government  for  something  over  $75,000  a 
year;  that  the  Company  was  also  receiving,  as  part  con¬ 


sideration  for  the  Shoreham  Building,  a  second  deed  of 
trust  thereon  securing  $400,000;  that  the  Company 
91  had  made  arrangements  to  negotiate  the  |  $400,000 
deed  of  trust  note,  and  that  the  Hurley-Wright 
Building  which  it  was  receiving  would  be  very  easv  to 
dispose  of  or  to  refinance;  that  pending  the  confirmation 
and  settlement  of  the  transaction  the  Company  would  need 
to  borrow  about  $625,000  for  a  period  of  four  or  five  days, 
to  secure  which  it  would  deposit  as  collateral  first  mortgage 
notes  secured  on  the  Westchester  Apartment  Properties, 
in  an  amount  exceeding  the  amount  of  the  loan  by  not  less 
than  20  per  cent;  that  this  loan  was  needed  because  the 
New  York  Title  Company,  which  was  tending  to  the  settle¬ 
ment  of  the  transaction,  did  not  seem  to  understand  local 
procedure  in  the  District  or  the  Company’s  method  of 
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settlement  with  its  customers.  Rheem  stated  that  the  Com¬ 
pany  had  ample  Westchester  notes  to  comply  with  the 
Bank's  20  per  cent  in  excess  of  the  loan  requirement; 
Fleming  was  familiar  with  the  Westchester  Apartments 
property,  and  this  security  was  satisfactory  to  the  Bank; 
the  Bank  had  always  accepted  Swartzell,  Rheem  &  Hensey 
Company  first  trust  notes  as  collateral  for  their  face  value, 
with  the  usual  margin  requirement,  exactly  as  it  had  ac¬ 
cepted  notes  |  secured  on  real  estate  marketed  by  the  B.  F. 
Saul  Company,  the  ILL.  Rust  Company,  and  other  mort¬ 
gage  houses  i  of  standing.  There  was  nothing  unusual  in 
the  making  of  temporary  loans  for  periods  of  from  one  to 
five  days.  On  that  date  the  Company’s  total  indebtedness 
to  the  Bank  amounted  to  $211,000,  and  Fleming  advised 
Rheem  that  the  Bank  could  not  then  loan  the  Company 
directly  more  than  $380,000  on  the  collateral  offered. 
Thereupon  Rheem  suggested  that  he  himself  make  a  loan 
for  the  difference  between  $380,000  and  $625,000,  and 
Fleming  told,  him  that  in  some  eases  where  there  was  a 
principal  shareholder  making  a  loan  and  the  corporation 
already  had  a  loan,  they  were  sometimes  classed  as  one 
loan,  and  he  preferred  not  to  make  the  loan  in  that 
92  manner.  Fleming  agreed,  on  Rheem ’s  request,  to 
loan  the  balance  of  the  amount,  needed  to  Messrs. 
Swartzell  and  Rheem  as  Trustees,  upon  the  collateral  of 
Westchester  notes  which  Rheem  stated  would  be  loaned 
Swartzell  and  Rheem,  Trustees,  by  the  Company.  At  that 
time  the  Company  owned  notes  secured  by  deeds  of  trust 
on  the  Westchester  Apartment  properties  amounting  to 
a  total  of  $!,p25,000.  Rheem  stated  to  Fleming  that  the 
Company  would  be  able  to  pay  the  loans  when  due,  but  did 
not  discuss  wijlh  Fleming  the  source  of  the  moneys  to  make 
said  repayment.  Fleming  agreed  to  make  the  loans,  and 
there  was  nothing  in  Rheem ’s  conversation,  attitude,  or  in 
the  circumstances  connected  with  the  loans  that  aroused 
any  suspicion  in  Fleming  as  to  the  bntia  fide  character  of 
the  loans.  At,  that  time  Rheem ’s  reputation  in  the  com- 

munitv  for  honor,  integritv  and  business  abilitv  was  ex- 
•  *  •  • 

cellent.  Later  on  the  same  dav  Rheem  and  Swartzell  called 

i  • 

at  the  Bank  to  consummate  the  loan,  the  former  stating  to 
Nevius,  Vice  President,  to  whom  the  consummation  of  the 
transaction  had  been  committed,  that  he  had  found  that 
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$635,000  instead  of  $625,000  would  be  needed,  and  propos¬ 
ing  that  the  loan  to  the  Company  should  be  in  ti  e  sum  of 
$380,000,  collaterally  secured  by  Westchester  notes  amount¬ 
ing  to  $500,000,  and  the  loan  to  Swartzeli  and  Rlieem, 
Trustees,  should  be  in  the  sum  of  $255,000,  collaterally 
secured  bv  Westchester  lirst  trust  notes  amounting  to 
$350,000.  The  loans  were  then  made  in  the  form  of  two 
promissory  notes,  one  signed  by  tile  Company  for  $380,000, 
and  the  other  by  Luther  A.  Swartzeli  and  Edjmund  D. 
Rlieem,  Trustees,  under  the  deed  of  trust  referred  to  in 
the  eighth  paragraph  hereof,  for  $255,000,  which  notes 
were  secured  by  deposit  of  collateral  above  recited  amount¬ 


ing  in  tlie  aggregate  of  $850,000.  Each  note  was  pj 
or  before  live  days  after  date,  and  bore  ii 

*  7 


ivable  on 
* 

terest  at 


in  Riggs 


oanv  and 


03  the  rate  of  6  per  cent.  Bank’s  Cashiers  checks  were 
issued  for  the  amounts  of  these  two  loans.  Neither 
Air.  Fleming,  nor  any  other  officer  of  the  Bank,  examined 
the  deed  of  trust.  Mr.  Fleming  assumed  that  Messrs. 
Rlieem  and  Swartzeli,  as  Trustees,  had  lawful  Authority 
to  obtain  the  loan.  Said  Trustees  had  no  account 
Bank. 

14.  On  the  afternoon  of  July  16,  1930,  the  Com 
Swartzeli  and  Rlieem  opened  with  the  Bank  a  ne\|’  account 
in  the  following  title:  “Swartzeli,  Rlieem  &  Hensev  Co., 
and  Luther  A.  Swartzeli  and  Edmund  D.  Rlieem,  Trustees 
under  Deed  of  Trust  dated  August  1,  1928  and  recorded  in 
Liber  6194,  Folio  347  of  D.  C.  Land  Records,  for  account  of 
holders  of  notes  described  in  said  trust.” 

The  first  deposit  made  in  this  new  account  con! 
the  sum  of  $1,706,645.80,  represented  by  a  cliec 
New  York  Title  &  Mortgage  Company  for  $1,556,645.80 
and  a  check  of  the  Shoreliam  Investment  Company,  a  cor¬ 
poration  organized  by  Messrs.  Hurley  and  Cromw 
inbefore  mentioned,  to  take  title  to  the  Shoreliam 
property,  in  the  sum  of  $150,000.  Both  of  these  die 
made  payable  to  the  order  of  “Swartzeli,  Rlieem  and  Hen¬ 
sev  Co.  and  Luther  A.  Swartzeli  and  Edmund  Di  Rlieem, 
Trustees  under  deed  of  trust  dated  August  1,  1 
recorded  in  Liber  6194,  Folio  347  of  D.  C.  Land 
for  account  of  holders  of  notes  described  in  saici 
The  title  of  the  new  account  opened  July  16,  1930,  was 
taken  from  the  faces  of  these  two  checks.  On  the  same  date, 


sisted  of 
k  of  the 


ell,  here- 
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cks  were 


928,  and 
Records, 
trust.” 
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July  16,  1930,  after  the  consummation  of  making  of  the 
loans  as  set  forth  in  the  above  finding  numbered  13,  there 
was  deposited  in  the  said  new  account  the  sum  of  $635,000, 
represented  by  the  Bank's  Cashiers  checks,  one  payable 
to  the  order  of  Swartzell,  Kheem  and  ilensey  Co.  in 
94  the  sum  of  $380,000,  and  one  payable  to  the  order  of 
Luther  A.  Swartzell  and  Kdnnind  1).  Kheem,  Trus¬ 
tees,  in  the  sipn  of  $255,000.  The  total  of  the  deposits  made 
in  said  new  account  on  July  16,  1930,  was  $2,341,645.80. 
This  new  account  was  opened,  and  the  above  referred  to 
deposits  therein  were  made,  through  the  New  Accounts  De¬ 
partment  of  the  Bank. 

15.  John  H.  Stadtler,  assistant  secretary  of  the  District 
Title  Insurance  Company,  accompanied  Mr.  Kheem  when 
the  latter  called  at  the  bank  on  the  afternoon  of  July  16 
and  saw  Mr.  Xevius.  Prior  to  this  time  Mr.  Xevius  did 
not  know  Mr.  Stadtler  nor  at  this  interview  did  he  know 
the  latter’s  position.  There  are  differences  of  recollection 
between  the  parties  as  to  who  made  different  statements 
and  it  is  not  necessary  to  decide  which  is  correct.  Mr. 
Stadtler  had  in  his  possession  the  two  checks  beforemen- 
tioned  of  the  Xew  York  Title  Company  and  the  Shoreham 
Investment  Company,  lie  was  under  instructions  not  to 
deposit  these  until  he  was  assured  that  there  was  on  de¬ 
posit,  or  arrangements  had  been  made  for  the  deposit  of. 
sufficient  funds  to  make  the  total  in  the  account  $2,334,750. 
Before  he  made  the  deposit  he  received  assurance  from 

some  one  that  the  monev  necessarv  to  make  this  total  either 

•  • 

was  on  deposit  or  arrangements  had  been  made  so  that  it 
would  be  deposited  at  the  same  time  as  his  own  deposits. 
Having  this  assurance  he  accordingly  deposited  said 
checks.  Mr.  Stadtler  was  also  under  instructions  not  to 
make  said  deposit  until  he  obtained  the  $300,000  note  be- 
forementioned.  Mr.  Kheem  obtained  and  handed  this  note 
to  him  before  he  left  the  bank.  Before  Mr.  Stadtler  left 
the  bank  Mr.  Xevius,  Vice  President  of  the  Bank,  wrote 
and  gave  to  said  Stadtler  the  following  letter: 
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95  “  Julv  16  1930. 

AMNiMVS  | 

District,  Lawyers,  and  Washington  Title  Insurahce  Com¬ 
pany,  Washington,  D.  C. 

Dear  Sirs: 

This  is  to  advise  that  there  is  on  deposit  to  the  credit  of 
Swartzell,  Rheeni  and  Hensey  Co.,  and  Luther  A.  Swartzell 
and  Edmund  D.  Rheeni,  Trustees  under  Deed  of  Trust 
dated  Augusl  1,  1928,  and  recorded  in  Liber  6194,  folio  347 
of  1).  C.  Land  Records,  for  account  of  holders  of  holes  de¬ 


scribed  in 


said  trust  in  the  sum  of  $2,334,750. 

Very  truly  yours, 


A.  M.  NEV1US 
Vice  President.5 

An  identic  letter  on  the  same  dav  was  addressed 

* 


and  de¬ 


livered  to  The  New  York  Title  and  Mortgage  Coj,  Wash¬ 


ington  Branch. 

16.  Subsequent  to  the  writing  and  delivery  of  thje  afore¬ 
said  letters  Xevius,  Vice  President,  reported  to  Ifleming, 
President,  the  making  of  the  aforesaid  loans,  the  (opening 
of  the  new  account  (which  had  not  been  mentioned!  to  said 
Fleming  by  Rheeni  that  morning),  and  the  writing  of  the 
two  aforesaid  letters.  Thereupon,  to  prevent  any  possible 
misunderstanding  as  to  the  functions  or  obligations  of  the 
Bank  in  the  premises,  said  Fleming  by  telephone  communi¬ 
cated  to  W.  J.  Booher,  Manager  of  the  Washington  Branch 
of  the  said  New  York  Title  &  Mortgage  Company,  and 
stated  in  substance  that  the  Bank  could  not  assume  anv 

9/ 

obligation  or  function  in  the  matter  of  the  payment;  of  the 
notes  referred  to  in  the  title  of  the  new  account,  that | Swart¬ 
zell,  Rheeni  and  Hensey  Company  always  made  its  own 
settlements  with  noteholders,  and  the  Bank  could  not  un¬ 
dertake  anv  such  function.  The  said  Booher  informed 
Fleming  that  his  Company  understood  that  thoroughly  and 
did  not  expect  the  Bank  to  undertake  any  such  function, 
that  his  Company  simply  wanted  to  know  that  the  money 
was  there:  that  he  was  sorry  he  could  not  return  the  afore- 
said  Xevius  letter  to  the  Bank  as  he  had  already  sent  it  to 
Xew  York,  but  that  he  would  confirm  the  understanding 
herein  mentioned. 
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17.  Immediately  after  the  conversation  between 

9G  Boolier  and  Fleming,  set  forth  in  finding  numbered 

16,  Fleming  had  a  conversation  by  telephone  with 

Rheem  in  which  Fleming  stated  that  his  attention  had  been 

called  to  the  letter  addressed  to  the  Title  Company,  tliai 

he  had  explained  to  that  Company  that  the  Bank  could  not 

undertake  any  obligation  to  noteholders  in  connection  with 

the  transaction,  and  that  Xwartzell,  Kheem  and  llensev 

• 

Company  made  their  own  settlements ;  Kheem  responded 
that  of  course  it  was  not  expected  that  the  Bank  would  per¬ 
form  any  such  function,  stating  that  the1  Title  Company 
knew  that  Swartzell,  Kheem  and  llensev  Comnanv  made 
its  own  settlements  with  noteholders;  that  he  would  explain 
that  to  the  Title  Company  again,  and  that,  in  any  event, 
the  whole  matter  would  be  cleared  up  shortly. 

IS.  Following  the  foregoing  conversations  Fleming 
wrote  and  signed  and  turned  over  to  Xevius  to  deliver  to 
the  said  New  York  Title  Company,  and  said  Xevius  on  the 
morning  of  July  17,  1930,  did  deliver  to  said  Company,  the 
following  letter: 

,  “July  1G,  1930. 

RVF:MVS 

Xew  York  Title  and  Mortgage  Company,  i 
Washington  Branch, 

1425  Eye  Street,  X.W., 

Washington,  I).  C. 

Gentlemen : 

Referring  to  our  letter  to  you  of  even  date,  advising  that 
Swartzell,  Kheem  and  llensev  Company,  and  Luther  A. 
Swartzell  and  Edmund  1).  Kheem,  Trustees,  had  deposited 
the  sum  of  $2,334,750.  to  their  credit  today,  and  to  my  sub¬ 
sequent  conversation  over  the  telephone  with  your  Mr. 
Boolier,  I  desire  to  confirm  my  statement  to  the  effect  that 
in  issuing  our  letter,  we  did  so  without  any  obligation  on 
our  part  to  look  to  the  application  of  the  money  deposited 
in  the  payment  of  the  first  deed  of  trust  notes,  secured  un¬ 
der  deed  of  trust  dated  August  1,  1928,  in  Liber  G194,  folio 
347  of  I).  C.  Land  Records. 

I  am  writing  you  to  this  effect  as  it  appears  to  me  that 
our  previous  letter  might  be  misconstrued,  and  as  you 
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know  the  bank  could  not  assume  the  responsibility 
97  of  looking-  to  the  application  of  these  funds.! 

Yours  verv  truly, 

ROBERT  V.  FLEMING 

President.” 

19.  Upon  delivery  to  it  of  the  letter  cpioted  in  finding 
numbered  18  the  New  York  Title  Company,  by  W.  J. 
Boolier,  Manager  of  its  Washington  Branch,  addressed  to 
the  Bank  and  delivered  to  Mr.  Xevius,  on  July  17,  1930,  the 
following  letter  on  the  letterhead  of  the  New  Yoj'k  Title 
and  Mortgage  Company: 

* 4  Washington  Branch,  1425  Eye  Stredt,  N.W. 


Julv  1 


7,  1930. 


of  the 
(quoted 


The  Riggs  National  Bank 
of 

Washington,  D.  C. 

Gentlemen: 

We  have  received  vour  letter  of  Julv  1G  wherdsin  you 
state  as  follows: 

‘This  is  to  advise  that  there  is  on  deposit  to  the:  credit 
of  Swartzell,  Rlieem  and  Hensev  Co.,  and  Luther  A.  Swart- 
zell  and  Edmund  1).  Rlieem,  Trustees  under  Deed  o\  Trust 
dated  August  1,  1928,  and  recorded  in  Liber  6194,  folio  347 
of  1).  C.  Land  Records,  for  account  of  holders  of  notes  de¬ 
scribed  in  said  trust,  in  the  sum  of  $2,334,750.’ 

We  have  also  received  your  supplemental  letter 
same  date  in  which  you  make  reference  to  the  above 
letter  and  point  out  a  possible  misconstruction  wliibh  this 
company  might  put  upon  it,  namely,  that  the  Riggs  Na¬ 
tional  Bank  as  depository  of  the  sum  of  $2,334,750  in  the 
account  of  ‘Swartzell,  Rlieem  and  Hensev  Co.,  and  Luther 
A.  Swartzell  and  Edmund  1).  Rlieem,  Trustees  under  Deed 
of  Trust  dated  August  1,  1928,  and  recorded  in  Libef  6194, 
folio  347  of  I).  C.  Land  Records,  for  account  of  holders  of 
notes  described  in  said  trust,’  might,  by  the  terms  of  said 
quoted  letter,  appear  to  have  the  obligation  or  assume  the 
obligation  to  see  to  the  application  of  such  funds.  Tij  reply 
to  your  supplemental  letter,  we  desire  to  state  that  this 
company  does  not  place  any  such  misconstruction  upon 
your  letter  as  above  quoted. 

Verv  truly  vours, 

*  W.  J.  BOOHER 
WJB/d  Manager.  ’  ’ 
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20.  On  July  16,  1930,  tliere  was  written,  and  on  July  17, 
1930,  delivered,  to  the  District,  Lawyers,  and  Washington 
Title  Insurance  Company  a  letter  identical  with  that  set 

forth  in  finding  numbered  18,  except  for  the  neces- 
98  sary  change  in  the  name  of  the  addressee.  Upon 
delivery  of  that  letter  to  the  District  Title  Company, 
that  Company  returned  to  the  Bank  the  letter  addressed 
to  it  by  Nevims  on  July  16,  1930,  with  the  statement  that  the 
same  was  of  no  importance  or  value  to  that  Title  Company. 

21.  The  Southern  Dairies,  Inc.,  which  had  made  the  loan 
of  $255,000  to  Swartzell,  Rlieem  and  Hensey  Company,  col¬ 
laterally  secured  by  the  $300,000  second  trust  note  on  the 
Shoreham  Building,  as  set  forth  in  finding  numbered  12 
hereof,  was  a  depositor  in  and  customer  of  the  Bank.  Said 
Southern  Dairies  had  placed  the  said  $255,000  note,  and 
the  said  $300j000  note  which  it  held  as  collateral  security, 
with  the  Bank  for  collection  for  the  Southern  Dairies  ac¬ 


count.  As  of  July  16th  the  sum  required  to  pay  principal 
and  interest  df  said  $255,000  note  amounted  to  $262,947.49. 
At  that  time  the  balance  to  the  credit  of  Swartzell,  Rheem 
and  Hensey  Company’s  general  deposit  account  with  the 
Bank  amounted  to  $86,907.50.  On  the  afternoon  of  July  16, 
1930,  Edmund  D.  Rheem  presented  at  the  teller’s  window 
of  the  Customers  Real  Estate  Collection  Department  of 
the  Bank  a  check  drawn  on  the  Swartzell,  Rheem  and  Hen¬ 
sey  Company  general  account  with  the  Bank  for  the  sum 
of  $262,947.49  with  the  statement  that  he  thereby  wished 
to  pay  the  aforesaid  $255,000  note  and  have  the  same,  with 
the  collateral  note  securing  it,  surrendered  to  him.  The 
teller  on  duty  in  the  said  Real  Estate  Collection  Depart¬ 
ment  at  that  time,  acting  under  authority  given  him  by 
Xevius,  the  Bank’s  Vice  President,  who  was  also  present, 
accepted  said  check  and  surrendered  said  notes,  without 
telephoning  to  the  Bookkeeping  Department  to  ascertain 
the  balance  in  the  Company’s  account.  The  acceptance  of 
said  check  created  an  overdraft  amounting  to  $178,045.49 
in  the  Swartzell,  Rheem  and  Hensey  Company  general  de¬ 
posit  account  with  the  Bank.  Neither  the  said 
99  Xevius  nor  the  said  teller  who  accepted  said  check 
knew  that  said  acceptance  would  create  said  over¬ 
draft.  Said  Xevius  in  authorizing  the  acceptance  of  said 
check  in  good  faith  relied  upon  his  knowledge  of  the  uni- 
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fonnlv  substantial  and  satisfactory  character  of  the  said 

deposit  account;  neither  lie  nor  any  officer  or  employee  of 

the  Bank  knew  that  thereby  an  overdraft  had  been  created 

* 

until  after  said  check  was  entered  on  the  ledger  of  |said  ac¬ 
count  in  the  Bookkeeping  Department,  when,  on  t]\e  even¬ 
ing  of  July  16,  1930,  the  head  bookkeeper  reported  to 
Xovius,  who  in  turn  reported  to  Fleming,  the  occurrence 
of  the  overdraft.  | 

22.  Checks  drawn  against  the  Swartzell,  Rlieem  and  Hen- 
sey  Company  general  deposit  account  with  the  Bank  which 
were  presented,  honored,  and  entered  upon  the  ledger 
sheets  of  said  account  prior  to  the  entry  of  any  deposit 
therein  on  July  17,  1930,  increased  the  total  of  the  Com¬ 
pany’s  overdraft,  as  of  July  17,  1930,  from  $178,045.49  to 
$184,190.51. 

'  23.  On  July  17,  1930,  a  check  drawn  by  “Swartzell, 

Rlieem  and  Hensev  Co.,  and  Luther  A.  Swartzell  and  Ed- 
mund  I).  Rlieem,  Trustees  under  deed  of  trust  dated  Aug¬ 
ust  1,  1928  and  recorded  in  Liber  6194,  Folio  347  ojt*  D.  C. 
Land  Records,  for  account  of  holders  of  notes  described 
in  said  trust,”  for  $2,341,645.80,  payable  to  the  oifder  of 
Swartzell,  Rlieem  and  Hensev  Co.  and  duly  endorsed  in 
blank  by  Swartzell,  Rlieem  &  Hensev  Co.,  w'as  deposited  in 
the  Bank  to  the  credit  of  the  general  account  of  said  Com¬ 
pany.  The  foregoing  check  was  dated  July  16,  1930,  and  w’as 
for  the  exact  amount  standing  to  the  credit  of  that  account; 
it  w’as  presented  to  the  paying  and  receiving  teller ts  win¬ 
dow'  of  the  Bank,  with  duplicate  deposit  slips,  on  jjily  17, 
1930,  and  was  received  by  the  Bank  for  deposit  on  that  date. 
Xo  officer  or  employee  of  the  Bank  had  an  connection  with, 
or  knowledge  of,  the  receipt  of  that  deposit  at  the 
100  time  it  was  made  excepting  the  paying  and  receiving 
teller  who  received  the  same  from  a  representative  of 
the  Company.  The  deposit  of  the  proceeds  of  that  check  paid 
in  full  the  then  existing  overdraft  and  left  a  balance  to  the 
credit  of  the  Company  in  its  general  deposit  account  with 
the  Bank  amounting  to  $2,157,455.29.  Other  deposits  made 
in  said  account  on  said  day  aggregated  $6,367.75. 

24.  On  July  17,  1930,  the  Company  drew7  a  check  for 
$635,105.93  against  its  general  deposit  account  with  the 
Bank  which  check  was  on  its  face  payable  to  the  or^er  of 
Riggs  National  Bank.  This  check  w^as  presented  to  bne  of 
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the  Bank’s  note  tellers  by  a  representative  of  the  Company 
in  payment  of  principal  of,  and  one  clay’s  interest  on,  the 
loans  amounting  to  $635,000  made  by  the  Bank  to  the  Com¬ 
pany  and  to  Swartzell  and  Rheem  on  July  16,  1930.  When 
this  check  was  delivered  to  the  paying  teller  with  the  state¬ 
ment  that  it  was  to  pay  the  principal  and  interest  of  said 
notes  and  with  request  for  their  surrender  marked  paid,  the 
said  teller  communicated  by  the  Bank’s  interior  telephone 
system  to  the  Bookkeeping  Department  and  ascertained 
that  the  balance  to  the  credit  of  the  account  against  which 
the  check  was  drawn  was  sufficient  to  meet  the  amount  of 


said  check;  said  teller  had  no  knowledge  of  the  source  of 
said  balance;  said  teller  thereupon  accepted  the  said  check, 
marked  the  said  notes  for  $635,000  paid,  and  delivered  the 
same  to  the  Company  which,  on  the  same  date,  received, 
and  receipted  for,  the  Westchester  Apartment  property 
notes,  totaling  $859,000,  which  had  been  deposited  with  the 


Bank  as  collateral  as  aforesaid. 


Said  notes  in  the  sum  of 


$859,000  were  returned  to  the  Company,  and  with  other 
notes  secured  on  the  same  properties  made  the  total  of  said 
Westchester  Apartment  notes  owned  by  the  Company,  free 
and  unpledged,  as  of  July  17,  1*930,  $1,025,000. 

101  25.  Bv  the  terms  of  the  collateral  notes  to  secure 


the  payment  of  which  the  $859,000  of  Westchester 
Apartment  Property  notes  had  been  pledged,  said  West¬ 
chester  notes  constituted  collateral  security  for  the  pay¬ 
ment  of  the  amount  of  the  aforesaid  overdraft,  $184,190.51, 
in  addition  to  the  notes  for  $635,000. 

26.  In  all  of  the  foregoing  transactions  between  Swart- 
zelh  Rheem  &  Hensey  Company  and  or  Rheem  and  Swart¬ 
zell  and  the  Bank,  the  Bank  and  each  and  every  one  of  its 
officers  and  employees  taking  any  part  in,  or  having  any 
connection  with,  or  knowledge  of,  any  of  the  said  transac¬ 
tions,  acted  in  good  faith  and  in  the  ordinary  course  of 
banking  transactions  with  its  depositors  and  customers. 
Xo  officer  or  employee  of  the  Bank  had  any  knowledge  that 
the  Company  or  any  officer  or  employee  of  it  was  acting  or 
intended  to  act  in  bad  faith  in  settling  with  the  Shoreham 
Building  noteholders,  or  any  of  them,  or  was  misappropri¬ 
ating,  or  intending  to  misappropriate,  any  of  the  proceeds 
of  the  payment  of  said  notes. 
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27.  As  of  July  17,  1930,  after  the  consummation  of  all 
of  the  aforesaid  transactions,  Swartzell,  Rheem  &  Hensey 
Company  had  in  its  possession  available  for  use  by  it  in 
settling  with  the  owners  of  Shoreham  Building  notes  the 

•  ^  9  i  # 

sum  of  $1,528,000  in  cash,  being  the  balance  then  in  its  gen¬ 
eral  account ;  $1,025,000  in  promissory  notes  secured  by 
first  deeds  of  trust  on  the  Westchester  Apartment  proper¬ 
ties;  and  in  addition  the  Company  had  a  note  in  [the  sum 
of  $100,000  secured  by  second  deed  of  trust  on  tlu^  Shore- 
ham  Building  which  note  it,  within  a  few  days  thereafter, 
used  as  collateral  security  for  the  sum  of  $200,000  Which  it 


received  from  a  New  York  bank,  and  owned  the  Hurley- 
Wright  Building  the  estimated  value  of  which  was  $1,000,- 
000  subject  to  a  deed  of  trust  securing  a  debt  for  $260,000, 
on  the  equity  in  which  building  the  Company  shortly 
102  thereafter  received  as  a  second  trust  loan  the  addi¬ 
tional  sum  of  $100,000.  Said  means  were  abundant 
to  settle  in  full  on  account  of  principal,  interest  and  ad¬ 
vance  interest  with  all  holders  of  Shoreham  Building  notes. 
The  said  Westchester  notes  were  of  the  character  cus¬ 
tomarily  accepted  by  the  Company’s  customers  (including 
plaintiffs  in  these  cases)  as  reinvestments  of  the  p  *oceeds 
of  payment  of  prior  notes  owned  by  said  customers  and 
held  by  them  or  by  the  Company  for  their  account.  Subse¬ 
quent  to  July  17,  1930,  there  were  received  by  Shoreham 
Building  noteholders,  as  a  reinvestment  of  proceeds]  of  the 


payment  of  their  Shoreham  Building  notes,  notes  secured 
on  the  Westchester  Apartment  Properties  amounting  to 
$700,000,  being  part  of  the  $1,025,000  of  said  Westchester 
notes  owned  by  the  Company,  unpledged,  on  July  it,  1930, 
after  the  payment  to  the  Bank  of  the  aforesaid  indebted¬ 
ness.  Holders  of  promissory  notes  secured  on  the  iSliore- 
liani  Building  and  totaling  $812,200  did  not  receive  either 
cash  or  reinvestments  for  their  notes. 

28.  By  the  aforesaid  payment  of  the  said  overdraft  and 
of  the  principal  and  interest  represented  by  the  said  notes 
of  Julv  16,  1930,  and  the  obtainment  thereby  of  the  release 
to  it  of  Westchester  notes  in  the  aggregate  sum  of  $839,000, 
on  July  17,  1930,  Ihe  Company  did  not  misappropriate  any 
of  the  proceeds  of  the  payment  of  July  16,  1930,  to  it  for 
the  account  of  Shoreham  Building  noteholders  of  thej  notes 
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secured  bv  deed  of  trust  on  that  building,  nor  did  the  Com- 
pany  by  any  of  the  aforesaid  transactions  commit  any 
breach  of  the  trust  it  owed  any  of  said  Shoreham  Building 
noteholders. 

29.  The  Company  kept  an  individual  ledger  account  with 
each  investor  who  invested  in  real  estate  notes  in  which  the 
Company  dealt;  after  payment  of  any  issue  of  notes  the 
accounts  of  the  holders  thereof  were  credited  with 


103  the  sums  represented  by  the  notes  they  respectively 
held;  upon  reinvestment  of  the  proceeds  of  such 
payments  in  notes  secured  on  real  estate  the  amount  of  the 
reinvestment  was  charged  against  noteholders  on  their  re¬ 
spective  ledger  accounts;  the  Company  paid  its  customers, 
the  investors,  interest  for  the  period  of  time  intervening 
between  payment  of  previously  acquired  notes  and  the  re¬ 
investment  of  the  proceeds  of  such  payment;  receipt  by  the 
Company,  for  the  account  of  its  customers,  of  interest,  was 
credited  on  said  ledger  accounts,  and  upon  remittance  of 
interest  by  the  Company  to  its  customers  a  corresponding 
charge  of  the  amount  thereof  was  entered.  On  July  29, 
1930,  the  Company  remitted  to  each  of  the  plaintiffs  inter¬ 
est  on  their  Shoreham  Building  notes  to  August  1,  1930. 
On  August  15,  1930,  the  Company  credited  to  the  account 
of  each  of  the  plaintiffs  a  sum  equal  to  the  principal  amount 
of  Shoreham  Building  notes  owned  by  said  plaintiff  as  hav¬ 
ing  been  received  by  the  Company  in  payment  of  the  princi¬ 
pal  of  said  notes.  The  Company  did  not  remit  said  sum,  or 
any  part  thereof,  to  plaintiffs,  nor  did  any  of  the  plaintiffs, 
except  the  intervener  Norwood,  receive  any  other  notes 
as  a  reinvestment  of  the  proceeds  of  the  Shoreham  Build¬ 
ing  notes  payment.  Plaintiff  Norwood  received  and  re¬ 
tained  Westchester  notes  representing  in  full  the  principal 
sum  of  the  payment  of  Shoreham  Building  notes  which  he 
had  owned.  None  of  the  plaintiffs  had  any  knowledge  as  to 
any  entries  made  on  the  books  of  the  Company,  or  of  the 
manner  in  which  they  were  kept. 

30.  All  of  the  plaintiffs,  except  intervening  plaintiff  Nor¬ 
wood,  have  filed  and  duly  proved  their  claims,  the  terms  of 
which  are  set  forth  in  the  stipulations  of  the  parties  filed 
in  these  cases,  based  on  the  principal  sums  represented  by 
their  Shoreham  Building  notes  and  unpaid  interest  on  said 
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sums,  in  the  Swartzell,  Rheem  &  Hensey  Company  bank¬ 
ruptcy  proceedings,  and  their  said  claims  have  all 
104  been  allowed  as  provided  by  the  bankruptcy  law. 

Plaintiff  Norwood  filed  proof  of  claim  based  upon 
A\  estchester  notes.  No  payments  have  been  made  on  any 
of  t lie  claims  proved  in  said  bankruptcy  proceeding. 

31.  The  loss  sustained  by  the  plaintiffs  and  interveners 
resulted  wholly  from  the  unlawful  diversion  by  their 
agents,  the  Swartzell,  Rheem  &  Hensey  Company,  |of  part 
of  the  proceeds  of  the  payment  to  said  Company  of  the 
Shoreham  Building  notes  at  some  time  subsequent  to  July 
17,  1930. 

32.  Release  of  the  deed  of  trust  from  Wardman  and 
Bones,  dated  August  1,  1928,  was  executed  by  Luther  A. 
Swartzell  and  Edmund  D.  Rheem,  Trustees  under  said  deed 
of  trust,  on  July  16,  1930,  and  was  on  that  date  placed  in 
the  hands  of  the  District  Title  Company,  and  was  de 


ivered 

and  recorded  in  the  Land  Records  of  the  District  of  Colum- 

one  of 


bia  at  11.46  o’clock,  antemeridian,  July  17,  1930.  is 
the  plaintiffs  had  actual  knowledge  of  said  release  pjrior  to 
January  26,  1931,  the  date  on  which  the  Company  was  ad¬ 
judicated  bankrupt. 

Conclusions  of  Law: 

Upon  the  foregoing  Findings  of  Fact,  the  Court  |makes 
the  following  Conclusions  of  Law: 

1.  That  the  account  opened  on  July  16,  1930,  with  the 
Riggs  National  Bank,  was  a  fiduciary  account  within  the 
meaning  of  the  provisions  of  the  Uniform  Fiduciaries  Act, 
approved  May  14,  1928. 

2.  That  Swartzell,  Rheem  &  Hensey  Company  as  agent 
for  Shoreham  Building  noteholders,  including  plaintiffs 
and  interveners,  did  not  misappropriate  in  any  of  the  trans¬ 
actions  with  the  Riggs  National  Bank  on  July  16  and  July 
17,  1930,  any  part  of  the  moneys  received  by  said  Company 
in  payment  of  Shoreham  Building  notes. 

3.  That  the  Riggs  National  Bank  is  not  liable  to 
105  any  of  plaintiffs  or  interveners  for  or  on  account  of 
any  of  the  matters  or  things  alleged  in  the  pleadings 
and  shown  in  the  proof  in  these  cases. 

4.  That  the  plaintiffs  are  not  entitled  to  the  relief,  of-  any 
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portion  of  the  relief,  prayed  for  in  the  said  bills  of  com¬ 
plaint,  or  either  of  them. 

5.  That  the  interveners  are  not  entitled  to  the  relief,  or 
any  portion  of  the  relief,  prayed  for  in  the  intervening  pe¬ 
titions  filed  herein,  or  any  of  them. 

These  Findings  of  Fact  and  Conclusions  of  Law  are 
signed  and  entered  of  record  bv  the  Court  this  28th  dav  of 
December,  1934;  and  it  is  ordered  that  copy  of  said  Find¬ 
ings  of  Fact  and  Conclusions  of  Law  be  separately  filed  in 
the  case  of  Agnes  Lee  Colby,  et  a vs.  The  Riggs  National 
Bank.  Equity  Xo.  52,793,  and  the  case  of  Otto  Wclnter,  et 
aL,  vs.  The  Riggs  National  Bank,  Equity  Xo.  54,011,  in  this 
Court. 

JESSE  C  ADKINS, 

Justice. 

106  Decree 

Filed  June  28,  1935 


* 


* 


* 


* 


This  causq  came  on  to  be  heard  upon  the  pleadings  and 
evidence;  and  thereupon,  after  argument  by  counsel  and 
consideration  by  the  Court,  it  is  this  28th  day  of  June, 
1935— 

ADJUDGED,  ORDERED  and  DECREED,  That  the  bill 
of  complaint  and  the  intervening  petitions  be  and  the  same 
hereby  are  dismissed,  with  costs. 

Bv  the  Court ; 

JESSE  C  ADKIXS 

Justice. 

From  the  foregoing  decree,  and  the  findings  of  fact  and 
conclusions  of  law  upon  which  it  is  based,  the  plaintiffs,  in 
open  court,  note  an  appeal  to  the  United  States  Court  of 
Appeals  of  the  District  of  Columbia,  and  the  penalty  of  the 
bond  for  costs  on  such  appeal  is  hereby  fixed  at  $100.00  or  in 
lieu  thereof  a  deposit  of  $50.00  in  cash  in  the  Registry  of 
the  Court. 

JESSE  C  ADKIXS 

Justice. 
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Examined  and  approved  as  to  form  this  22d  day  of  De¬ 
cember,  1934. 

MTNOR  GATLEV  &  DRURY 
By  ARTHUR  P  DRURY 
Attorney  for  Plaintiffs 

FRANK  J  HOGAN, 

Attorney  for  Defendant. 

Memorandum 

June  28,  1935 

Statement  of  Evidence  and  Notice,  filed. 


197  Assignments  of  Error 

Filed  June  28,  1935  j 

*  *  *  *  *  *  * 

1.  The  court  erred  in  permitting  the  witness 
testify  on  cross-examination  as  to  certain  notes 
the  Shoreham  Building  held  by  the  Washington 
Trust  Company  and  others. 

2.  The  court  erred  in  permitting  the  witness  Handy  to 
testify  as  to  the  ledger  accounts  kept  by  Swartzell,  Rheem 
and  TIensey  Company  for  each  of  its  customers. 

3.  The  court  erred  in  refusing  to  receive  in  evidence  the 
letter  of  instructions  from  the  New’  York  Title  ancTMort- 
gage  Company  to  the  District,  Lawyers  and  Washington 
Title  Companies  enclosing  check  for  $1,556,645.30  which 
was  deposited  in  Riggs  Bank  on  July  16,  1930. 

4.  The  court  erred  in  refusing  to  receive  in  evidence  the 
letter  of  instructions  from  the  Shoreham  Investment  Com¬ 
pany  to  the  District,  Lawyers  and  Washington  Title  Insur¬ 
ance  Companies  enclosing  check  for  $150,000  w' rich  was 
deposited  in  Riggs  Bank  on  July  16,  1930. 

5.  The  court  erred  in  permitting  the  witness  Fleming  to 
testify  as  to  the  average  bank  balances  carried  by  Swart¬ 
zell,  Rheem  and  llensev  Comnanv  in  Riggs  Bank. 

7  V  A  V  w »  J 

6.  The  court  erred  in  permitting  the  witness  Fleming  to 

testify  as  to  overdrafts  in  the  account  of  Swartzell, 
108  Rheem  and  llensev  Company  in  Riggs  Bank  prior 
to  the  year  1930. 


I  a  nd  v  to 
secured  on 
:  Loan  and 
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7.  Tlie  court  erred  in  permitting  the  witness  Fleming  to 
testifv  as  to  the  size  of  Riggs  Bank,  the  number  of  its  em- 
ployees,  the  different  departments  of  the  bank  and  gen¬ 
erally  as  to  its  deposits. 

S.  The  court  erred  in  permitting  the  witness  Fleming  to 
testify  as  to  the  general  practice  of  Riggs  Bank  with  re¬ 
spect  to  accepting  Swartzell,  Rheem  and  Hensey  Company 
first  trust  notes  as  collateral. 

9.  The  court  erred  in  denying  the  motion  of  the  plaintiffs 
to  strike  out  the  testimony  of  the  witness  Fleming  tb  the 
effect  that  Rheem  seemed  to  be  in  very  good  spirits  over 
having  made  an  excellent  transaction. 

10.  The  court  erred  in  permitting  the  witness  Fleming 
to  testify  with  respect  to  whether  there  was  anything  in 
the  demeanor  pr  appearance  of  Mr.  Rheem  indicating  a  lack 
of  bona  tides  in  the  loan  transaction. 

11.  The  court  erred  in  permitting  the  witness  Fleming  to 
testify  with  respect  to  whether  or  not  he  entertained  any 
suspicions  as  to  the  bona  tides  of  the  loan  transaction. 

12.  The  court  erred  in  permitting  the  witness  Fleming 
to  answer  the  question  with  respect  to  whether  or  not  he 
assumed  that  the  trustees  named  in  the  deed  of  trust  had 
power  to  borrow  money. 

13.  The  court  erred  in  permitting  the  witness  Fleming 
to  tonify  that  the  loan  transaction  between  Rheem  and 
Riggs  Bank  op  July  lb,  1930,  followed  the  general  practice 
of  the  Bank. 

14.  The  court  erred  in  permitting  the  witness  Fleming 
to  testifv  as  to  conversations  had  between  the  witness  and 


one  Booher  of  the  New  York  Title  and  Insurance  Company 
relative  to  the  special  deposit  in  Riggs  Bank. 

109  15.  The  court  erred  in  permitting  the  witness 

Fleming  to  testifv  as  to  conversations  between  the 


witness  and  Mr.  Rheem  as  to 


said  special  deposit  in  Riggs 


Bank. 


16.  The  court  erred  in  permitting  the  witness  Fleming 
to  testify  as  to  conversations  had  in  Riggs  Bank  between 
the  witness  and  Mr.  Xevius,  Mr.  Yass  and  other  officers  and 
employees  of  the  said  Riggs  Bank. 

17.  The  court  erred  in  refusing  to  grant  the  motion  of 
the  plaintiffs  to  strike  out  the  testimony  of  the  witness 
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Fleming  as  to  conversations  had  between  the  witness  and 
Mr.  Nevius. 

18.  The  court  erred  in  permitting  the  witness  Fleming 
to  testify  with  respect  to  the  resignation  of  Mr.  ^Iheem  as 
a  director  of  Riggs  Bank. 

19.  The  court  erred  in  permitting  the  witness |  Fleming 
to  testify  with  respect  to  any  matter  which  came  to  his  at¬ 
tention  relative  to  the  loan  transaction  on  the  16tl|  of  July, 
1930,  subsequent  to  the  consumation  of  said  transaction. 

20.  The  court  erred  in  permitting  the  witness  Fleming 
to  testify  as  to  whether  it  was  an  unusual  or  frequent  oc¬ 
currence  for  individuals  to  borrow  collateral  from,  another 
person  for  the  purpose  of  making  a  loan. 

21.  The  court  erred  in  permitting  the  witness  Vass  to 
testify  as  to  any  conversations  had  in  Riggs  Bank  between 
the  witness  and  Mr.  Fleming  and  Mr.  Nevius,  other  officers 
and  employees  of  the  bank  and  other  persons. 

22.  The  court  erred  in  permitting  the  witness  Nevius  to 
testify  as  to  conversations  had  in  Riggs  Bank  between  the 
witness  and  Mr.  Fleming  and  Mr.  Vass,  other  officers  and 
employees  of  the  Bank  and  other  persons. 

23.  The  court  erred  in  permitting  the  witness  Nevius  to 
testify  as  to  the  general  custom  of  Riggs  Bank  with  respect 

to  overdrafts  in  depositors  accounts. 

1 10  24.  The  court  erred  in  permitting  the  !  witness 

Johnson  to  testifv  as  to  conversations  in  Rigjgs  Bank 
between  officers  of  the  bank  and  Mr.  Rheem  and  others. 

25.  The  court  erred  in  permitting  the  witness  Thom  to 
testify  as  to  transactions  which  occurred  in  Riggs  [Bank  in 
connection  with  the  loan  transaction  of  July  16,  1930. 

26.  The  court  erred  in  permitting  the  witness  Martin  to 
testify  as  to  transactions  which  occurred  in  Riggs  Bank  in 
connection  with  the  loan  transaction  of  July  16,  1930. 

27.  The  court  erred  in  permitting  the  witness  Keener  to 
testify  as  to  transactions  which  occurred  in  Riggs  Bank  in 
connection  with  the  loan  transaction  of  July  16,  1930. 

28.  The  court  erred  in  permitting  the  witness  Haycock 
to  testify  as  to  the  average  balances  maintained  in  the  de¬ 
posit  accounts  of  the  Swartzell,  Rheem  and  Hens^y  Com¬ 
pany  in  Riggs  Bank. 

29.  The  court  erred  in  permitting  the  witness  Haycock 
to  testifv  as  to  the  amounts  of  money  deposited  in  the  gen- 
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oral  account  of  Swartzell,  Rheem  and  Hensev  Company 
after  Julv  18,  1930. 

30.  Tlie  court  erred  in  permitting  the  witness  Handy  to 
testify  for  the  defendant  as  to  the  number  of  notes  secured 
on  the  Shoreham  Building,  the  amount  of  principal  and  in¬ 
terest  and  bonus  due  on  these  notes  on  July  16,  1930,  the 
number  of  Shoreham  Building  notes  held  bv  the  Swartzell 
Company  for  safekeeping  and  collection  and  the  amount  of 
interest  and  bonus  due  on  said  notes. 


31.  The  court  erred  in  permitting  the  witnesses  to  be 
produced  bv  the  defendant  and  testimony  taken  in  its  be- 
half  after  the  parties  had  announced  their  case  closed  and 
the  same  had | been  argued  to  the  court  by  the  plaintiffs  for 
more  than  a  dav. 

mf 

111  32.  The  court  erred  in  permitting  the  witness 

Handy  to  testify  as  to  the  status  of  the  Thornton  and 

Kirklev  notes  and  bv  whom  thev  were  held. 

•  •  » 

33.  The  con rt  erred  in  holding  that  the  officers  of  Riggs 
Bank  acted  in  good  faith  in  the  loan  transaction  of  July  16 
and  17,  1930. 


34.  The  coprt  erred  in  holding  that,  because  of  the  good 
faith  of  the  officers  of  Riggs  Bank  the  plaintiffs  were  not 
entitled  to  recover. 


35.  The  court  erred  in  holding  that  the  action  of  Riggs 
Bank  in  applying  the  sum  of  $184,190.51  out  of  the  trust 
fund  created  in  said  bank  on  July  16,  1930,  to  the  payment 
of  the  debt  due  it  was  not  a  participation  by  the  bank  in  the 
wrongful  conversion  of  moneys  belonging  to  the  holders  of 
notes  secured  on  the  Shoreham  Building. 

36.  The  court  erred  in  holding  that  the  action  of  Riggs 
Bank  in  accepting  the  sum  of  $635,105.93  out  of  funds  be¬ 
longing  to  the  holders  of  notes  secured  on  the  Shoreham 


Building  in 


satisfaction  of  a  debt  due  it  was  not  a  partici¬ 


pation  by  the  bank  in  the  wrongful  conversion  of  said 


monies. 

37.  The  court  erred  in  holding  that  good  faith  on  the 
part  of  the  officials  of  Riggs  Bank  in  connection  with  said 
loan  transaction  constituted  a  defense  to  said  bank. 


38.  The  court  erred  in  holding  that  under  the  Uniform 
Fiduciaries  Act  the  Riggs  National  Bank  could  not  be  held 
responsible  for  its  actions  in  connection  with  said  loan 
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transaction  and  in  applying  the  sum  of  $184,100.51  and 
$635,105.93  to  indebtedness  due  to  said  bank. 

39.  The  court  erred  in  holding  that  the  plaintiffs  and  in- 
tervenors  are  not  entitled  to  any  relief  under  the  bill  of 
complaint  filed  herein  and  in  dismissing  the  bill  and  inter- 


112 


veiling  petitions. 

40.  The  court  erred  in  its  findings  of  fact  land  con¬ 


clusions  of  law  upon  which  to  decree  appealed  from 
is  based. 

41.  The  court  erred  in  entering  the  decree  appealed 
from. 

BENJAMIN  S.  MINOR 
ARTHUR  P.  DRURY 

Attorneys  for  Plaintiffs. 


Receipt  is  acknowledged  of  copy  of  the  foregoing  assign¬ 
ments  of  error  this  28th  day  of  June,  1935. 


HOGAN,  DONOVAN, 
JONES,  HARTSON  & 
GUIDER 

Bv  FRANK  J.  HOGAN 
EDMUND  L.  JONES 

Attorneys  for  Defendant. 
Memoranda 

Julv  1,  1935 

$50  deposited  in  lieu  of  cost  bond  on  appeal. 

October  17, 1935 

Orders  of  Court  of  Appeals  extending  time  to  file  trans¬ 
script  of  record  to  and  including  June  15,  1936. 

: 

113  Supreme  Court  of  the  District  of  Columbia 

Monday,  June  8,  1936 

The  Court  resumes  its  sessions  pursuant  to  adjournments, 
the  Justices  sitting  in  Equity,  presiding. 

Come  now  the  parties  hereto  by  their  respective  attor¬ 
neys  of  record,  and  thereupon,  the  plaintiffs  by  their  at- 
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tornevs  present  to  the  Court  their  Statement  of  Evidence 
and  Bill  of  Exceptions  taken  at  the  trial  of  this  cause,  and 
heretofore  submitted  herein,  and  pray  that  the  same  be 
signed  and  made  of  record,  nunc  pro  tunc,  which  is  hereby 
accordingly  done. 

JESSE  C.  ADKINS, 

Justice. 

114  Designation  of  Record 

Filed  June  28,  1935 

The  Clerk  will  please  prepare  transcript  of  record  on 
appeal  and  include  therein  the  following: 

1.  The  bill  of  complaint  and  exhibits  thereto. 

2.  The  answer. 

3.  The  findings  of  fact  and  conclusions  of  law. 

4.  The  final  decree. 

5.  The  notation  of  appeal,  etc. 

6.  Memorandum:  Deposit  of  $50  as  bond  on  appeal 

7.  Memorandum:  Filing  of  statement  of  evidence  and 
notice  of  submission. 

8.  Memorandum:  Statement  of  evidence  signed. 

9.  The  statement  of  evidence. 

10.  The  assignments  of  error. 

11.  This  designation. 

BENJAMIN  S.  MINOR 
ARTHUR  P.  DRURY 

At  to  me  gs  fo  r  PI  a  in  t  i  ffs. 

Receipt  is  acknowledged  of  a  copy  of  designation  of  rec¬ 
ord  this  28th  day  of  June,  1935. 

HOGAN,  DONOVAN, 
i  JONES,  HARTSON  & 

GUIDER, 

!  FRANK  J.  HOGAN 

Bv  EDMUND  L.  JONES 

mi 

Attorneys  for  Defendant. 
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115  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia,  ss: 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing 
pages  numbered  from  1  to  114,  both  inclusive,  to  be  a  true 
and  correct  transcript  of  the  record  according  to  d  rections 
of  counsel  herein  filed,  copy  of  which  is  made  par|t  of  this 
transcript,  in  cause  No.  54011  in  Equity,  wherein  Otto 
Wehner  and  others  are  Plaintiffs  and  Riggs  National  Bank 
is  Defendant,  as  the  same  remains  upon  the  files  and  of 
record  in  said  Court. 

IN  TESTIMONY  WHEREOF,  I  hereunto  subscribe  my 
name  and  affix  the  seal  of  said  Court,  at  the  City  of  Wash¬ 
ington,  in  said  District,  this  12th  day  of  June,  193 6L 


FRANK  E.  CUNNINGHAM, 
(Seal)  j  Clerk. 

By  CHAS.  B.  COFLIN, 

Assistant  Clerk. 

Endorsed  on  Cover:  District  of  Columbia  Supreme  Court. 
No.  6751.  Otto  Welmer  et  al.,  Appellants,  vs.  Riggs  Na¬ 
tional  Bank.  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia.  Filed  Jun  13  1936.  Moncure  Burke, 
Clerk. 
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APRIL  TERM,  1936. 

No.  6750 


ON  APPEALS  FEOM  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

COLUMBIA. 


AGNES  LEE  COLBY,  ADMINISTRATRIX, 

OF  MARY  W.  LEE,  DECEASED,  MARY 
GILL,  MAY  E.  CRUTCHER,  AND  WALTER 
NORWOOD,  INTERVENERS,  APPELLANTS, 

vs. 

THE  RIGGS  NATIONAL  BANK,  A  CORPORATION 

No.  6751 

OTTO  WEHNER,  GEORGE  H.  SENSNER,  BESSIE 
0.  SENSNER,  ALICE  VENABLE,  NANNIE  P. 
WHEELER,  ALEXANDER  K.  PHILLIPS, 
NAOMI  THOMPSON  HOLT,  AND  OTHERS, 
PELLANTS, 
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District  of  Columbia 
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1  In  the  Supreme  Court  of  the  District  of  Colombia. 

Holding  an  Equity  Court  j 

Equity  Nos.  52,793  and  54,011 
Agnes  Lee  Colby,  et  al.,  Plaintiffs , 

vs. 

Riggs  National  Bank,  Defendant. 

and  j 

Otto  Wehner,  et  al.,  Plaintiffs, 

vs. 

Riggs  National  Bank,  Defendant. 

Statement  of  Evidence 

Be  it  known  that  the  above-entitled  causes  came  on  for 
hearing  before  Mr.  Justice  Jesse  C.  Adkins,  holding  Equity 
Court,  of  the  Supreme  Court  of  the  District  of  Columbia 
on,  to  wit,  April  10,  11,  12,  13,  17,  and  18,  1934.  | 

Thereupon  the  following  proceedings  were  had  *|nd  the 
following  documents  offered  in  evidence  and  the  following 
testimony  given:  j 

The  plaintiffs,  in  order  to  maintain  the  issues  on  their 
part  joined,  called  as  a  witness  Charles  W.  Hand^,  who 
being  duly  sworn,  testified  as  follows : 

I  am  employed  by  the  trustees  of  the  Swartzell,  Rheem 
and  Hensev  Company.  Prior  to  being  employed  by  the 
trustees  I  was  in  charge  of  the  bookkeeping  department  of 
the  Swartzell,  Rheem  and  Hensev  Company,  'laving 

2  been  with  them  since  1903.  Mr.  Edmund  D.  Rheem 
was  the  executive  vice-president  of  the  company  and 

was  a  director  in  Riggs  Bank  for  a  while,  including  1930. 
Thereupon  the  witness  produced  a  written  agreement  be¬ 
tween  Swartzell,  Rheem  and  Hensey  Company  and  Patrick 
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J.  Hurley,  dated  March  7,  1930,  relating  to  the  exchange  of 
the  Shoreham  Building  for  the  Hurley-W right  Building, 
which  was  coffered  and  received  in  evidence  as  Plaintiffs  ’ 
Exhibit  Xo.  1.  Said  document  provided,  so  far  as  the  same 
is  pertinent  to  this  proceeding,  for  the  exchange  of  said 
properties  on  the  following  basis:  The  Shoreham  Build¬ 
ing,  subject  to  a  first  deed  of  trust  securing  the  payment  of 
$2,250,000.00,  due  August  1,  1930,  was  to  be  exchanged  for 
the  HurleyAVright  Building  subject  to  a  first  deed  of  trust 
securing  $260,000.00;  Swartzell,  Kheem  and  Hensey  Com¬ 
pany  guaranteed  that  upon  payment  of  $250,000.00  on  the 
principal  of  the  indebtedness  secured  on  the  Shoreham 
Building  they  would  extend  the  balance  of  $2,000,000.00  to 
mature  August  1, 1938,  or,  at  its  own  cost,  replace  the  exist¬ 
ing  trust  in  an  amount  not  to  exceed  the  sum  of  $2,000,000.00. 
Said  document  appears  in  full  as  Exhibit  B  to  the  Bill  of 
Complaint  in  the  Wehner  case. 

Witness  identified  a  cancelled  promissory  note  dated 

July  16,  1930  for  $255,000.00  signed  by  Luther  A.  Swartzell 

and  Edmund  D.  Kheem,  Trustees,  payable  to  the  order  of 

the  Riggs  National  Bank,  on  or  before  five  days  after  date, 

and  bearing  stamp  indicating  payment  of  said  note  on  July 

17,  1930,  which  note  was  offered  and  admitted  in  evidence 

as  Plaintiffs ’  Ex.  Xo.  2,  which  promissory  note  is  set  out 

in  full  on  page  9  of  the  Answer  of  the  Defendant  in  the 

Colbv  case  and  as  Exhibit  E  to  the  bill  in  the  Wehner  case. 
* 

Witness  identified  cancelled  promissory  note  for  $380, 000.00 
signed  by  Swartzell,  Kheem  and  Hensey  Company  by  L.  A. 
Swartzell,  Pres.,  and  E.  D.  Rheem,  Vice-Pres.,  payable  to 
the  order  of  the  Riggs  National  Bank  on  or  before  five  days 
after  date,  and  paid  on  July  17,  1930,  the  said  note  was  of¬ 
fered  and  admitted  in  evidence  as  Plaintiffs’  Ex.  Xo.  3, 
which  promissory  note  is  set  out  in  full  on  page  8  of  the 
Answer  of  the  Defendant  in  the  Colby  case  and  as 
3  Exhibit  E  to  the  bill  in  the  Wehner  case.  Witness 


identified  cancelled  check  dated  July  17,  1930,  in  the 
sum  of  $635,105.83  payable  to  the  order  of  the  Riggs  Na¬ 
tional  Bank,  which  was  offered  and  admitted  in  evidence 
as  Plaintiffs’  Ex.  Xo.  4,  which  cancelled  check  is  set  out  in 
full  on  page  20  of  the  Answer  of  the  Defendant  in  the  Colby 
case  and  in  paragraph  22  of  the  Bill  in  the  Wehner  case. 
Witness  identified  cancelled  check  dated  July  16,  1930  for 
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$262,947.49  drawn  by  Swartzell,  Rheem  &  Hensey  CjOmpany 
on  the  Riggs  National  Bank  that  was  offered  and  admitted 
in  evidence  as  Plaintiffs’  Ex.  No.  5,  and  in  words  and  fig¬ 
ures  as  follows: 

“Washington,  D.  C.  Jul  16  1930  nL  12563 
Swartzell,  Rheem  &  Hensey  Company 
Pay  to  the  order  of  Riggs  National  Bank  $26^,947.49 
Two  Hundred  Sixty  Two  Thousand  Nine  Hundred  Forty 
Seven  Dollars  and  Forty  Nine  Cents  j 
To 

The  Riggs  National  Bank  (signed)  Ed.  D.  Rheem 
Washington,  D.  C.  V-Jp” 

Witness  identified  a  promissory  note  dated  January  10, 
1930  for  $255,000.00  payable  to  the  order  of  Southern  Dai¬ 
ries,  Inc.,  made  by  Swartzell,  Rheem  &  Hensey  Cofmpanv 
and  bearing  stamp  indicating  payment  of  said  note  bn  July 
16,  1930  in  the  Riggs  National  Bank,  which  note  ^as  of¬ 
fered  and  admitted  in  evidence  as  Plaintiffs’  Ex.  No.  6,  and 
was  in  words  and  figures  as  follows: 

‘‘Swartzell,  Rheem  &  Hensey  Co., 

Mortgage  Brokers, 

Washington,  D.  C. 

$255,000  Washington,  D.  C.  January  10,  1930 

On  or  before  six  months — after  date — we — promise  ijo  pay 
to  order  of  Southern  Dairies,  Incorporated 
Two  hundred  fifty  five  thousand  0/100  Dollars, 

for  value  received,  with  interest  at  the  rate  of  6  peij  cent, 
per  annum  until  paid, 

Pavable  at  maturitv.  Swartzell,  Rheem  &  Hensey  Co. 
Payable  at  Chase  National  Bank  By  L.  A.  Swartzell, 
New  York  City  IPres., 

131403 

Due  E.  D.  Rheem  ■ 9 

4  The  witness  was  then  requested  to  produce  a  can¬ 

celled  check  for  $2,341,645.80,  dated  July  16,  1930, 
drawn  on  Riggs  National  Bank  but  he  stated  that  he  did 
not  have  the  check,  that  he  had  never  seen  it,  and  that  as 
far  as  he  knew  Swartzell,  Rheem  and  Hensey  Company 
never  had  it  in  its  possession. 
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The  witness  then  produced  a  deposit  slip  covering  a  de¬ 
posit  of  $635,000.00  in  Riggs  National  Bank  on  July  16, 
1930,  which  was  offered  and  received  in  evidence  as  Plain¬ 
tiffs’  Ex.  No.  7,  and  which  is  set  forth  in  full  in  paragraph 

14  of  the  bill  in  the  Weliner  case  and  on  page  11  of  the  An¬ 
swer  in  the  Colbv  case. 

•• 

Said  deposit  slip  bore  upon  its  face  two  rubber  stamp  im¬ 
pressions  as  follows: 

“Signature  Card  received — new  account” 

“P  &  R  Jul  16  1930  22” 

The  witness  then  produced  a  deposit  slip  covering  a  de¬ 
posit  in  Riggs  National  Bank  of  $1,706,645.80  on  July  16, 
1930,  which  was  offered  and  received  in  evidence  as  Plain¬ 
tiffs’  Ex.  No.  8,  and  which  is  set  forth  in  full  in  paragraph 

15  of  the  Bill  of  Complaint  in  the  Wehner  case  and  on  page 
7  of  the  Answer  in  the  Colbv  case. 

Said  deposit  slip  bore  upon  its  face  and  following  rubber 
stamp  impression : 

“P  &  R  Jul  16  1930  24” 

The  witness  then  testified  that  on  July  17,  1930,  he  took 
the  check  for  $635,105.83,  previously  produced,  to  Riggs 
Bank  at  the  request  of  Mr.  Rlieem.  Thereupon  the  follow¬ 
ing  occurred: 

“The  Court.  Before  we  leave  that  point,  I  understood 
from  your  opening  statement,  Mr.  Hogan,  that  you  were 
going  to  offer  a  great  deal  of  evidence  as  to  transactions 
among  the  different  officers  of  the  bank.  I  suppose  the 
same  objections  would  be  made  to  those  officers.  Would  it 
be  proper  to  take  this  testimony  for  what  it  is  worth,  sub¬ 
ject  to  objections  on  either  side,  without  having  to  go  back 
to  it? 

5  “Mr.  Hogan.  The  danger  of  that  is  just  this:  I  am 

perfectly  willing  for  these  gentlemen  to  put  in  any 
evidence  that  is  proper  to  prove  a  fact ;  but  1  am  not  willing 
to  have  them  say  that  Mr.  Rheem  said  something  to  Mr. 
Handy  out  of  our  presence,  as  a  result  of  which  anything 
happened.  I  do  not  want  conversations  with  Mr.  Rheem 
introduced  in  evidence  here  when  they  are  pure  hearsay. 
When  we  come  to  the  actions  with  respect  to  these  transac¬ 
tions,  of  course  they  can  be  put  in  evidence  by  proper  tes- 
timonv. 
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in  Riggs 
follows : 
officers, 


“The  Court.  On  what  theory  will  he  be  permitted  to  of¬ 
fer  statements  made  by  the  president  and  other  officers  of 
the  bank  among  themselves? 

“Mr.  Hogan.  They  are  defendants  charged  with  bad 
faith  in  this  case;  and  actions  taken  bv  them  and  statements 
made  by  them  might  reflect  upon  their  good  faith  and  regu¬ 
larity  and  routine  character  of  their  transactions;  but  noth¬ 
ing  that  Mr.  Rheem  might  have  said  to  Mr.  Ilandv,  not  com¬ 
municated  to  the  bank,  and  not  acted  upon  by  the  bank, 
could  affect  our  bad  faith.  Mr.  Rheem  might  have  said, 
“I  am  going  to  steal  this  money”,  but  that  would  not  affect 
the  bank.  Thev  are  not  charging  Mr.  Rheem  in  :his  case 

w  O  O 

with  anything.” 

The  witness  thereupon  testified  that  he  took  this!  particu¬ 
lar  check  for  $635,105.83  and  the  pass  book  to  the  general 
account  of  Swartzell,  Rheem  and  Hensev  Company 
Bank  to  Mr.  Nevius  at  the  bank  and  continued  as 
I  handed  the  pass  book  to  Mr.  Nevius,  one  of  the 
and  told  him  that  Mr.  Rheem  asked  me  to  bring  it  bver  and 
to  have  a  deposit  entered  in  the  book.  Mr.  Nevius  took 
the  pass  book  over  to  the  window  of  one  of  the  tellers  and 
had  the  deposit  entered  and  handed  the  book  back  to  me. 
The  deposit  was  in  the  general  account  of  Swartzell  Com¬ 
pany  in  the  sum  of  $2,341,645.80.  Witness  took  the  pass 
book  over  to  the  bank  around  1 :30  on  July  17,  1930  but  did 
not  know  when  the  deposit  of  $2,341,645.80  had  actually 
been  made.  I  think  I  mentioned  to  Mr.  Nevius  that  I  had 
a  check  to  pay  off  a  couple  of  collateral  notes,  and  I  ask 
him  which  teller,  or  which  window,  I  shoul<|l  go  to, 
6  and  he  walked  back  to  a  window  with  me  4nd  told 
the  teller  there  that  I  wanted  to  pay  off  thosd  Swart¬ 
zell,  Rheem  and  Hensev  Company  notes.  The  teller  jmarked 
the  two  notes  paid  and  cancelled  and  asked  if  I  was  an  offi¬ 
cer  of  the  Company  so  he  could  turn  the  collateral  |o 
me  and  he  said  he  would  not  be  able  to  surrender 
lateral,  that  one  of  the  company’s  officers  would 
come  and  sign  for  it.  I  took  the  two  notes  back  to  the  office 
with  me;  they  are  the  notes  totaling  $635,000.00  which  I 
have  produced.  I  never  saw  the  check  for  $2,341,645.80  and 
had  nothing  to  do  with  the  preparation  of  the  deposit  slip 
placing  it  in  the  general  account.  The  cash  book  kept  by 
Swartzell,  Rheem  and  Hensev  Company  shows  the  Com¬ 


over  to 
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panv  balances  in  Riggs  Bank  from  July  1,  1930,  as  follows: 
In  the  general  account  on  that  date  $81,643.81  and  in  a 
special  account  (which  has  no  connection  with  the  account 
opened  on  the  16th  of  July)  there  remained  during  the 
whole  period  up  to  the  17th  of  July  the  sum  of  $7,558.55; 
in  the  geneval  account  on  the  2nd  of  July  there  was 
$81,643.81;  July  3,  $108,498.11;  July  7,  $97,566.86;  July  8, 
$92,654.98;  July  9,  $95,405.77;  July  11,  $95,094.25;  July  12, 
$63,227.14;  July  14,  $63,726.36;  July  15,  $58,895.95,  July  16, 
$58,121.70;  July  17,  $2,134,205.41.  These  entries  reflect  the 
balances  after  transactions  of  the  day  proceeding  the  re¬ 
spective  entries.  The  $2,341,645.80  was  entered  the  after¬ 
noon  of  July  17,  1930.  There  is  no  entry  in  the  journal 
showing  the  receipt  of  $635,000.00  from  the  Riggs  National 
Bank  and  the  records  of  Swartzcll,  Rhcem  and  Hensev  Com- 
pany  contain  no  entry  of  the  receipt  of  that  money  as  an 
individual  amount.  The  total  number  of  notes  on  the 
Shoreham  Building  was  2790,  in  a  total  amount  of  $2,250,- 
000.00.  On  July  16th  all  these  notes  were  outstanding  al¬ 
though  Swartzeil  Company  itself  held  about  $3,500.00  which 
had  not  been  \  issued.  After  the  settlement  of  the  Shore- 
ham  transaction  entries  were  made  in  the  records  of  Swart - 
zell,  Rheem  &  Hensev  Company,  crediting  all  note  holders 
with  the  face  amount  of  their  notes  on  August  1.5,  1930. 
Witness  made  a  recapitulation  from  said  records  of  Swart¬ 
zeil,  Rheem  and  Hensev  Company  as  to  what  noteholders 
were  pajid  in  cash,  which  ones  received  credit  on  their 
7  respective  credit  accounts  and  received  no  cash  what¬ 
soever  on  anvthing  else,  and  the  record  discloses 
that  there  was  $1,294,400.00  reinvested,  paid  in  cash  $143,- 
400.00,  and  unpaid  $812,000.00.  Witness  testified  that  he 
was  not  familiar  with  the  case  of  Mary  W.  Lee,  who  died, 
and  in  whose  stead  Agnes  Lee  Colby  as  Administratrix  ap¬ 
pears  as  plaintiff;  that  he  knows  Mary  W.  Lee  was  one  of 
the  Noteholders  of  Swartzeil,  Rheem  and  Hensev  Company; 
that  from  his  own  examination  of  the  records  noteholders 
holding  notes  in  the  amount  of  $812,200.00  were  similarily 
situated  insofar  as  receiving  no  payment  whatsoever  in 
connection  with  the  settlement  of  the  Shoreham  transac¬ 
tion  was  concerned.  According  to  the  records  of  Swartzeil, 
Rheem  &  Hensev  Company,  holders  of  Shoreham  Building 
notes  totaling  ,  approximately  $700,000.00  received  West- 
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Chester  notes  as  reinvestment  for  Shoreham  notes..  There 
were  two  issues  of  Westchester  notes,  both  dated  in  Febru¬ 
ary,  1930,  the  first  was  signed  bv  a  man  named  Thornton 
and  totaled  $690,000.00;  the  second  was  signed  by  a  man 
named  Kirkley  and  was  for  $660,000.00,  making  a  total  of 
$1,350,000.00  on  the  two.  The  notes  were  secured  on  sepa¬ 
rate  parcels,  the  Thornton  notes  being  secured  oil  parcel 
31/79  and  the  Kirkley  notes  on  parcel  31/80,  two  cjlifferent 
separate  units  of  the  building.  It  was  around  lunch  time, 
around  1:30  o’clock,  on  the  17th  of  July  when  I  went  to 
Riggs  Bank  and  had  the  deposit  entered;  I  don  ft  know 
whether  Mr.  Rheem  was  in  the  office  all  that  morning  or 
not;  I  did  not  keep  track  of  him;  if  he  went  out  for  an  hour 
or  two  I  would  not  know  it;  I  do  not  know  when  the  deposit 
was  made.  The  deposit  slip  for  $2,341,645.80  to  the  credit 
of  Swartzell,  Rheem  and  Hensey  Company,  dated  [July  16 
or  17,  1930,  is  in  Mr.  Rheem ’s  handwriting,  except  that  I 
do  not  know  whether  the  change  bv  writing  “7”  over  the 
“6”  is  in  his  handwriting,  or  not. 

The  witness  was  then  asked  what  was  the  usual  custom 
in  the  office  of  Swartzell,  Rheem  and  Hensey  Company 
about  making  out  deposit  slips,  but  the  Court  susta  ned  an 
objection  thereto  and  counsel  for  the  plaintiffs  then  duly 
noted  an  exception  and  made  the  following  proffer  ot  proof : 

“I  want  to  prove  by  this  witness  that  the  usual  method 
of  making  the  deposit  slips  in  the  office  of  Swartzell,  Rheem 
and  Hensey  Company,  in  so  far  as  the  deposits  in  the  Riggs 
Bank  were  concerned,  was  that  the  deposit  slip  was  made 
out  with  a  rubber  stamp  in  the  name  of  Swartzell,  Rheem 
and  Hensey  Company  in  use  in  the  office  of  Swartzell,  Rheem 


and  Hensey  Company  and  that  these  deposit  slips  were 
filed  that  way  with  the  Riggs  Bank  when  deposits  were 
made,  and  I  offer  that  proof.  ” 

8  The  witness  was  then  asked  if  he  could  state*  where 

the  deposit  slip  in  question  had  been  made  jup  and 
replied  that  he  could  not. 

On  cross-examination  the  witness  testified  as  follows: 
That  the  2790  notes  issued  on  the  Shoreham  Building,  ex¬ 
cept  about  $3500.00  face  value,  were  in  the  hands  of  987 
persons  all  over  the  country  and  in  Europe.  Swartzell, 
Rheem  and  Hensey  Company  kept  a  ledger  account  with 
each  of  its  customers ;  on  August  15,  1930,  there  was  cjntered 
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a  credit  to  each  customers  account  the  full  amount  of  the 
Shoreham  Building  notes  held  bv  him;  and  on  Julv  29th 
all  interest  which  would  become  due  on  these  notes  on  Au¬ 
gust  1st  had  been  sent  to  the  noteholders.  The  witness  was 
then  asked  if,  in  computing  the  sum  of  $812,200.00  of  note¬ 
holders  who  had  not  received  payment  in  cash  or  reinvest¬ 
ment,  he  included  $126,500.00  held  by  the  Washington  Loan 
and  Trust  Company  as  executor  and  trustee  of  the  C.  B. 
Rheem  estate,  to  which  counsel  for  the  plaintiffs  objected 
upon  the  ground  that  any  course  of  dealing  between  the 
noteholders  and  Swartzell,  Rheem  and  Hensey  Company 
would  have  no  bearing  upon  the  issue  in  this  case  and  that 
the  Court  should  not,  at  the  present  time,  undertake  to  dis¬ 
pose  of  collateral  issues  as  to  the  ownership  of  various 
notes,  which  objection  the  Court  overruled  and  an  excep¬ 
tion  was  duly  noted.  Whereupon,  subject  to  the  same  ob¬ 
jection  and  exception,  the  witness  stated :  In  computing 
the  amount  of  $812,200.00  of  notes  unpaid  I  did  include  the 
$126,500.00  held  by  the  trustee  for  the  estate  of  C.  B. 
Rheem;  prior  to  the  bankruptcy  this  estate  received  a  simi¬ 
lar  amount  of  notes  secured  on  the  Shoreham  Hotel  bv  way 
of  reinvestment  and  after  bankruptcy  these  notes  were  re¬ 
turned  to  the  trustees  in  bankruptcy;  T  also  included  in  this 
computation  $11,000.00  held  by  Swartzell,  Rheem  and  Hen¬ 
sey  Company  as  trustee  for  Naomi  Hunt ;  and  $5,000.00  held 
by  the  Company  in  an  account  known  as  the  John  M.  Swart¬ 
zell,  special  account;  I  did  not  include  Dade  or  Cornish  hold¬ 
ings. 

c 

The  witness  further  testified  :  T  do  not  know  what  amount 
of  the  Thornton  and  Kirklev  notes  were  held  bv  the  S’wart- 

r  • 

zell,  Rheem  and  Hensey  Company  on  July  16th,  but  my 
records  will  i  show  and  I  can  look  it  up.  I  did  not  get  the 
collateral,  consisting  of  Westchester  notes,  at  the  time  I 
paid  off  the  two  notes  at  Riggs  Bank,  totalling 
9  $635,000.00  with  $105.00  interest,  on  July  17,  1930,  as 

an  officer  of  the  Company  had  to  sign  for  them,  but 
I  went  back  later  in  the  day  with  Mr.  Rheem  and  obtained 
the  $859,000.00  of  notes  deposited  as  collateral  and  took 
them  to  the  office.  These  notes  were  the  Thornton  and 
Kirklev  notes,  a  group  of  each;  I  checked  the  amount;  it 
totaled  $859,000.00. 
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It  was  thereupon  stipulated  in  open  court  between  coun¬ 
sel  representing  certain  of  the  intervenors,  namely,  John 
M.  Swartzell,  Henry  R.  Swartzell,  Elizabeth  Swartzell,  and 
David  and  Naomi  Hunt,  and  counsel  for  the  defendant  that 
the  defendant  would  not  raise,  with  respect  to  thesje  claims, 
the  question  of  laches  in  presentation  of  the  claim,  <ff  proper 
parties  plaintiff  in  the  intervening  petition  of  sufch  plain¬ 
tiffs  nor  the  question  of  payment  of  the  notes  held  by  them 
from  outside  sources ;  that  with  respect  to  the  claim  of  the 
plaintiffs  Warder  and  Quinter,  receivers,  the  amount  should 
be  reduced  from  $5,000.00  to  $2,730.13;  and  that  all  of  said 
persons  dealt  with  Swartzell,  Rlieem  and  Hensey  Company 
by  permitting  automatic  reinvestments. 

The  witness  Handv  further  testified  on  cross-examina- 

tion :  The  cash  book  to  which  1  referred  in  mv  testimonv  is 

%>  • 

a  record  of  receipts  and  disbursements  of  cash  and  shows 
entries  of  all  monies  no  matter  in  what  bank  thev  were  de- 
posited;  Swartzell  Company  in  1930  carried  accounts  in 
twelve  or  thirteen  banks  including  Riggs  and  Fcderal- 
American,  in  which  two  the  Comnanv  carried  verv  substan- 
tial  amounts.  The  balances  which  I  gave  from  the  cash 
book  are  the  balances  ascertained  after  charging  all  checks 
drawn  and  do  not  show  the  same  as  the  balances  would  show 
on  the  bank  records. 

The  witness  was  thereupon  asked  as  to  the  number  of 
ledger  accounts  kept  by  Swartzell  Company  as  a  record 
for  its  investors,  to  which  counsel  for  the  plaintiffs  ob¬ 
jected  upon  the  grounds  previously  stated,  namely,  that  it 
had  no  bearing  upon  the  issue  involved  and  that  thle  Court 
should  not  undertake  to  dispose  of  collateral  issues 
10  as  to  dealings  between  the  Swartzell  Company  and 
its  investors,  but  said  objection  was  overruled,  and 
an  exception  noted,  and  the  witness  testified  as  follows: 
There  were  about  2200  or  2300  separate  ledger  accounts 
representing  that  number  of  customers.  The  photostat  of 
the  ledger  card  of  the  plaintiff  Bessie  O.  Sensner  shows  the 
credit  entry  made  on  August  16,  1930,  of  $6,000.00  repre¬ 
senting  the  payment  of  the  principal  of  the  Shoreham  Build¬ 
ing  notes  owned  by  her,  and  this  is  typical  in  form  aijid  iden¬ 
tical  with  that  of  the  ledger  accounts  of  all  customers.  A 
similar  entry  on  July  29,  1930,  shows  the  payment  of 
$180.00  as  interest  on  these  notes. 
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On  redirect  examination  the  witness  testified  as  follows: 
That  entries  in  the  cash  book  of  Swart zell,  Rheem  &  Hen- 
sey  Company  as  pertaining  to  deposits  made  in  the  bank 
were  taken  from  the  pass  book  of  Swartzell,  Rheem  &  Hen- 
sey  Company.  I  cannot  tell  whether  the  change  from  “6” 
to  “7”  on  the  deposit  slip  for  $2,341,645.80  is  in  the  hand¬ 
writing  of  Mr.  Rheem  or  not,  or  whether  either  the  ‘*6”  or 
the  “7”  is  or  is  not  his.  The  notes  secured  on  the  West¬ 
chester  Apartments  were  released,  according  to  the  records 
of  the  Swartzell  Company,  on  November  22,  1930. 

Thereupon,  in  an  examination  conducted  by  the  Court 
and  various  counsel,  the  witness  stated:  I  was  head  of  the 
Swartzell  Company’s  bookkeeping  department:  there  were 
no  entries  at  all  in  the  journal  of  the  receipt  of  $635,000.00 
from  Riggs  Bank;  the  individual  holders  of  Shoreliam 
Building  notes  were  credited  to  the  extent  of  $2,365,000.00; 
that  was  the  only  journal  entry.  The  cash  book  shows  an 
entry  of  $2,341,645.80  on  the  17th  and  the  payment  of 
$635,105.83  to  the  Bank  appears  on  the  18th,  the  entry  read¬ 
ing  “Shoreliam  Building  Sales  Account,  payment  of  notes 
and  interest  to  Riggs  Bank  $635,105.00”.  There  was  a 
ledger  account  entitled  “Shoreliam  Building  Sales  Ac¬ 
count”  which  shows  all  these  items  and  the  payment  of 
commissions  and  expenses;  this  ledger  account  shows  as  its 
first  item,  which  is  dated  Julv  17.  1930,  the  mivment  of  the 
Southern  Dairies  note  of  $262,947.49,  the  next  item  is  a 
credit  of  $2,3|41,645.S0  on  the  same  date  (these  two  entries 
were  made  at  the  same  time)  and  the  next  item  on 
11  the  18th  of  Julv  is  the  pavment  to  Riggs  Bank  of 
$635,105.83  on  notes:  the  proceeds  of  a  loan  of 
$635,000.00  is  not  individually  shown  on  this  ledger.  The 
following  thereupon  occurred: 

“Q.  Now.  Mr.  Gatley  asked  you  if  the  first  entry  there  is 
not  $262,947.49.  That  is  the  first  debit  entry,  is  it  not? 
A.  \  es.  As  a  matter  of  fact,  these  two  entries  were  made 
at  the  same  time  for  posting,  because  I  did  not  examine  the 
card  closelv  enough. 


Q.  I  know  you  did  not.  Therefore,  there' is  a  debit  entry 
and  a  credit  entrv  being  made  at  the  same  time,  the  debit 
entry  being  $262,000.00  plus  and  the  credit  entry  being 
$2,341,645.80,  leaving  a  credit  balance  in  that  account  at 
that  time?  A.  Yes. 
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Q.  Then  you  go  forward  from  that  time  on  and  Vou  make 
your  various  charges,  for  instance  entries  made  of  the 
$635,000.00  and  other  expenditures  until  you  get  to  August 
15th  when  vou  show  that  you  credit  on  your  ledger  ac- 
count  with  your  customers  the  $2,250,000.00  which  repre¬ 
sented  the  Wardman  &  Bones  Shoreham  Building  notes 
principal  amount.  A.  That  is  right.” 

(Said  ledger  card  was  thereupon  offered  and  received  in 
evidence  and  marked  Handy  No.  1.).  This  account  was 
opened  at  the  time  of  the  consummation  of  the  exchange 
of  the  buildings  and  is  not  an  account  with  the  note  holders. 

Thereupon,  John  H.  Stadtler,  a  witness  called  on  behalf 
of  the  plaintiffs,  who  being  duly  sworn,  testified :  1  am  con¬ 
nected  with  the  District  Title  Insurance  Company  as  Assis¬ 
tant  Secretary,  which  position  I  held  in  1930  and  for  the 
past  twelve  or  fifteen  years.  I  identify  two  checks  each 
dated  July  16,  1930  and  payable  to  the  order  of  Swartzell, 
Rheem  &  Hensey  Company  and  Swartzell  and  Rheem,  Trus¬ 
tees  under  Deed  of  Trust  dated  August  1, 1928  and  recorded 
in  liber  6194,  folio  347  of  the  D.  C.  Land  Records  for 
12  account  of  holders  of  notes  described  in  said  trust — 
one  in  the  sum  of  $1,556,645.80  drawn  by  me  New 
York  Title  and  Mortgage  Company  and  the  other  in  the 
sum  of  $150,000.00  drawn  by  the  Shoreham  Investment 
Company,  which  checks  1  took  to  the  Riggs  National  Bank 
for  deposit.  At  the  bank  I  met  both  Rheem  and  Nevius, 
Vice-president  of  the  bank  whom  I  knew  to  be  Vice-presi¬ 
dent  of  said  bank.  I  advised  Nevius  that  I  came  to  the 
bank  to  open  a  new  account  and  make  a  deposit;  tjiat  said 
deposit  was  not  to  be  made  until  there  was  on  liancj  in  said 
account  a  certain  amount,  which  together  with  the  |  amount 
of  the  checks  I  had  with  me,  would  total  a  certain  required 
amount.  I  deposited  said  checks  and  requested  Nevius  to 
furnish  me  with  a  written  paper  evidencing  the  fact  that 
Nevius  complied  with  my  request  and  furnished  me  with 
such  a  paper,  but  I  have  not  said  paper  in  my  possession,  as 
it  was  returned  to  Nevius  at  the  latter  \s  request.  The  letter 
was  returned  to  Nevius  when  Nevius  personally  called  at 

mv  office  and  asked  me  for  same.  I  told  Nevius  that  I  would 
* 

be  glad  to  return  it  upon  obtaining  consent  of  the  New  York 
Title  &  Mortgage  Company.  Nevius  and  I  thereupon  went 
to  the  local  office  of  the  New  York  Title  &  Mortgage  Com- 
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pany,  where  we  saw  Mr.  Boolier  of  the  New  York  Title  & 
Mortgage  Company,  and  upon  obtaining  Boolier ’s  consent, 
I  returned  the  letter  personally  to  Nevius. 

The  check  for  $1,556,645.80  was  enclosed  in  a  letter  from 
the  New  York  Title  &  Mortgage  Company  to  the  District 
Title  Company  and  the  check  of  $150,000.00  was  enclosed 
in  a  letter  from  the  Shoreham  Investment  Company  to  the 
District  Title  Company.  I  had  these  letters  with  me  when 
I  made  the  deposit  of  said  checks.  Upon  meeting  Nevius 
at  the  bank,  Nevius  and  I,  together  with  a  Mr.  Rheem  and 
a  Mr.  Johnson,  proceeded  to  open  the  new  account  “just 
as  our  instructions  in  this  letter  provided;  that  is,  the  cap¬ 
tion  of  this  account”.  The  account  was  opened  and  I  saw 
the  deposit  slip  being  made,  and  that  the  required  sum  was 
on  deposit,  and  I  received  a  letter  from  the  bank  “admit¬ 
ting  that  that  much  money  was  on  deposit  in  this  special 
account  that  day”.  Mr.  Nevius  wrote  this  letter  stating 
what  amount  was  on  deposit  after  the  account  had  been 
opened  and  the  $300,000.00  note  obtained  at  the  note 
13  tellers  cage.  AYe  then  proceeded  to  the  note  teller’s 
cage  where  I  obtained  the  $300,000.00  Southern  Dai¬ 
ries  note  which  was  marked  paid.  Mr.  Dorsey  was  in  the 
cage,  I  think;  and  he  marked  it  paid.  One  of  my  purposes 
in  going  to  the  bank  was  to  have  this  note  cancelled  and 
released  and  I  received  that  note  and  returned  to  the  office 
and  advised  Mr.  Boolier  that  the  required  sum  was  on  de¬ 
posit.  Before  I  made  the  deposit  I  had  an  understanding 
with  Mr.  Nevius  that  he  would  write  a  letter  stating  the 
amount  on  deposit.  Thereupon  counsel  inquired  if  the  lan¬ 
guage  of  the  letter  written  bv  Mr.  Nevius  was  not  identical 
with  the  language  of  the  letter  of  instructions  which  the 
title  company  had  written,  but  the  Court  sustained  an  ob¬ 
jection  thereto,  and  granted  an  exception  to  the  plaintiffs. 
I  saw  only  my  two  checks  deposited  in  this  account;  there 
were  other  checks  that  went  in  that  deposit  that  I  did  not 
see.  AAlien  1  was  at  the  bank  to  make  this  deposit  I  under¬ 
stood  with  Mr.  Rheem  and  Mr.  Nevius  that  in  addition  to 
making  the  deposit  I  was  to  receive  the  $300,000.00  note; 
that  understanding  was  had  at  the  time  I  made  the  deposit, 
the  deposit  was  made  and  they  said  the  note  was  there  avail¬ 
able  to  be  handed  to  me,  and  it  was. 
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When  I  went  to  the  bank  I  either  went  there  with  Rheem 
or  met  Rheem  there  and  I  thought  that  Nevius  must  have 
been  advised  of  the  nature  of  the  account  that  was  to  be 
opened  ‘‘because  just  the  regular  way  it  went  through; 
there  were  not  any  questions  asked  of  me”.  I  told  them 
that  I  had  come  to  open  the  special  account  and  had  the 
two  checks  with  me.  I  showed  Nevius  the  checks  and  ad¬ 
vised  him  that  the  checks  were  to  be  deposited  when  those 
checks  together  with  other  funds  in  that  account  “had  a 
total  sum  of  money  in  it  equal  to  $2,334,750.00”.  I  do  not 
recall  whether  the  letters  enclosing  checks  of  $1,556,645.80 
and  the  $150,000.00  which  1  took  with  me  to  the  bank  were 
shown  to  Nevius  or  Johnson.  I  called  at  the  Riggs  Na¬ 
tional  Bank  with  these  particular  checks  between  wo  and 
three  o’clock  p.  m.  on  July  16,  1930.  One  of  the  letters  ad¬ 
dressed  to  the  District  Title  Company  enclosing  one  of  the 
checks  had  a  pencil  notation  thereon  of  $2,250,000.00, 
$22,500.00  and  $62,250.00  in  my  handwriting  indicating  the 
sum  of  money  to  be  deposited  and  witness  explained 
14  that  the  $2,250,000.00  represented  the  principal  of 
the  debt  “we  were  paying”;  $22,500.00  represented 
a  bonus  for  the  prepayment  of  these  notes  and  the  $62,- 
250.00  represented  accrued  interest”,  and  it  was  my  busi¬ 
ness  to  see  that  this  sum  of  $2,334,750.00  was  deposited  in 
accordance  with  the  terms  of  the  deposit  agreement.  Mr. 
Johnson  got  the  information  from  which  he  prepaL*ed  the 
deposit  card  from  the  payee’s  name  in  the  cheek  I  handed 
him.  Witness  asked  Mr.  Johnson  at  the  bank  to  open  the 
account  according  to  the  name,  in  the  manner  in  which  the 
payee’s  name  was  written  in  the  check. 

The  letter  of  Julv  16,  1930  that  was  written  bv  Nevius 
at  my  request  was  written  in  the  office  of  Nevius  and  was  as 
follows : 

‘  ‘  AMN  :MVS  July  16,  1930 

New  York  Title  and  Mortgage  Company, 

Washington  Branch, 

1425  Eye  Street,  N.  W.,  j 

Washington,  D.  C. 

Dear  Sirs: 

This  is  to  advise  that  there  is  on  deposit  to  the  credit  of 
Swartzell,  Rheem  and  Hensey  Co.,  and  Luther  A.  Swart- 
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zell  and  Edmund  D.  Rheem,  Trustees  under  Deed  of  Trust 
dated  August  1,  192S,  and  recorded  in  Liber  6194,  folio  347 
of  D.  C.  Land  Records,  for  account  of  holders  of  notes  de¬ 
scribed  in  said  trust  in  the  sum  of  $2,334,750.00. 

Very  truly  yours, 
i  (sgd)  A  M  N 

Vice  P  res  ident” 


Before  said  letter  was  written  I  had  an  understanding 
with  Xevius  that  Xevius  would  write  a  lettef  of  this  charac¬ 
ter,  witness  stating  “in  other  words,  I  wanted  some  evi¬ 
dence  that  this  fund  was  credited”.  The  checks  had  been 
deposited  before  this  letter  was  written.  I  do  not  know 
where  Xevius  got  the  information  he  put  in  the  letter. 

Thereupon  counsel  for  the  plaintiffs  offered  in  evidence 
the  letter  of  instructions  from  the  Xew  York  Title 
15  and  Mortgage  Company  to  the  District  Lawyers  and 
Washington  Title  Companies,  which  is  undated,  en¬ 
closing  the  aforesaid  check  for  $1,556,645.80,  such  letter 
bearing  the  penciled  figures  referred  to  by  the  witness  Stadt- 
ler  and  bearing  the  written  endorsement  “Approved, 
Swartzell,  Rheem  and  Hensey  Company,  by  Ed.  I).  Rheem, 
Vice-president”  and  also  the  letter,  dated  July  16,  1930, 
from  the  Shoreham  Investment  Company  to  the  said  title 
companies  enclosing  said  check  for  $150,000.00  set  forth  in 
the  bill  of  complaint  in  the  Wehner  case  in  paragraph  10, 
upon  the  grounds  that  said  letters  were  part  of  the  entire 
transaction  showing  how  said  special  account  was  built 
up  and  as  part  of  the  res  gestae  and  before  passing  upon 
their  admission  in  evidence  the  Court  permitted  counsel  for 
the  defendant  to  interrogate  the  witness  who  then  stated 
as  follows: 


“Bv  Mr.  Hogan: 

Q.  Did  these  letters  pass  out  of  your  possession?  A.  They 
did  not. 

Q.  Did  you  read  them  to  any  officer  of  the  bank  that  day 
or  have  occasion  to  read  them  to  any  officer  of  the  bank 
that  day?  A.  I  did  not;  I  do  not  think  so. 

Q.  Did  you  ask  any  officer  of  the  bank  to  read  them?  A. 
I  did  not. 

Q.  Did  you,  according  to  your  present  recollection,  show 
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to  either  Mr.  Johnson  or  Mr.  Nevins  the  matters  joncern- 
ing  the  manner  in  which  the  new  account  was  to  1 ie  made 
out,  in  any  other  manner  except  on  the  two  cheeks  you 
brought  there?  A.  I  do  not  think  so. 

By  Mr.  Rhodes : 

Q.  What  did  you  mean,  then,  when  you  said  to  tlib  Court 
that  the  letters  were  lying  on  the  desk,  on  Mr.  Johnson’s 
desk,  and  Mr.  Xevius  could  have  read  them  if  he  wanted  to? 

What  did  you  mean  by  that  if  you  now  say  they 
16  did  not  pass  out  of  your  possession?  A.  'jThat  is 
1  correct.  They  did  not  pass  out  of  my  possession. 
Those  letters  were  my  instructions,  what  I  was  to  db;  thev 
were  lying  on  Mr.  Johnson’s  desk;  I  was  referring  t,o  them 
all  the  time.  j 

These  other  gentlemen  were  present. 

Those  letters  were  not  secret  letters;  they  did  n<j)t  pass 

out  of  my  possession.  I  had  them  in  my  possessibn  and 

under  mv  control. 

* 

Q.  I  am  talking  about  the  technical  word — 

Mr.  Hogan  (interposing) :  I  have  nothing  more  td  say.” 

The  witness  further  testified:  The  letters  were  lying  on 
Mr.  Johnson’s  desk,  1  was  referring  to  them  all  th|e  time 
and  Mr.  Rheem  and  Mr.  Nevius  were  present;  they  were 
not  secret  letters;  they  did  not  pass  out  of  my  possession 
and  they  were  under  my  control. 


The  Court  thereupon  refused  to  receive  these  letters  in 
evidence  upon  the  ground  that  there  was  not  sufficient  evi¬ 
dence  to  show  that  they  did  reach  the  knowledge  of  Riggs 
Bank,  and  granted  an  exception  to  the  plaintiffs.  Said  let¬ 
ters  were  thereupon  marked  for  identification,  appear  as 
exhibits  to  the  Weliner  bill  and  were  in  words  and  figures 


as  follows: 


“NEW  YORK  TITLE  AND  MORTGAGE  COMPANY, 
NATIONAL  TITLE  INSURANCE  DEPARTMENT. 

Capital  funds  over  $60,000,000  j 

Harry  A.  Kahler,  President. 

%/  7 

Wm.  H.  McNeal,  Vice-president  in  Charge;  Ernejst  M. 
Weaver,  Assistant  Vice-president;  Harry  E.  Randej,  As- 
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sistant  Vice-president ;  Burton  C.  Bovard,  Assistant  Secre¬ 
tary;  George  S.  Parsons,  Solicitor;  Lonis  V.  Ebert,  Assis¬ 
tant  Solicitor. 

1425  Eye  Street,  N.  W., 
Washington,  D.  C. 

In  reply  refer  to  Your  Preliminary  Report  No.  190,319 — 
Our  Case  W-32. 

District,  Lawyers  &  Washington  Title  Companies, 
Washington,  D.  C. 

Gentlemen : 

17  With  reference  to  the  settlement  in  your  office  of 
the  sale  by  Fred  H.  Van  Vranjsen  and  Edward  L. 
Wissman,  joint  tenants,  to  Shoreham  Investment  Company, 
a  Delaware  Corporation,  of  the  property  at  the  Northwest 
corner  of  15th  and  II  Streets,  X.  W.,  more  fully  described 
in  your  preliminary  report  in  Case  Xo.  190319,  and  also 
with  reference  to  the  settlement  in  our  office  of  the  loan  for 
$1,600,000.00  being  made  by  the  Metropolitan  Life  Insur¬ 
ance  Company  to  Shoreham  Investment  Company,  we  beg 
to  state  that  the  procedure  will  be  as  follows: 

We  hand  you  herewith  our  check  in  the  sum  of  $1,556,- 
645.S0  payable  to  ‘Swartzell,  Rlieem  &  Hensey  Co.,  and 
Luther  A.  Swartzell  and  Edmund  D.  Rlieem,  Trustees  un¬ 
der  deed  of  trust  dated  August  1,  1928  and  recorded  in 
Liber  6194,  folio  347  of  the  D.  C.  Land  Records,  for  account 
of  holders  of  the  notes  described  in  said  trust.’  This  check 
represents  the  proceeds  of  the  Metropolitan  loan  after  de¬ 
ducting  the  sum  of  $43,354.20  to  pay  the  outstanding  taxes 
and  our  charges,  as  set  out  on  our  settlement  sheet,  copy 
of  which  is  enclosed  herewith. 

Said  check  for  $1,556,645.80  is  to  be  applied  towards  the 
payment  of  the  indebtedness  of  $2,250,000.00  secured  b\  Uie 
deed  of  trust  of  Harry  Wardman  and  Thomas  P.  Bones  to 
Luther  A.  Swartzell  and  Edmund  D.  Rheem  recorded  in 
Liber  6194,  folio  347.  The  said  check  is  to  be  delivered  to 
Swartzell,  Rheem  &  Hensey  Co.  and  by  them  and  you  de¬ 
posited  in  the  Riggs  National  Bank  to  the  account  of 
‘Swartzell,  Rlieem  &  Hensey  Co.,  and  Luther  A.  Swartzell 
and  Edmund  D.  Rheem,  Trustees  under  Deed  of  Trust 
dated  August1  1,  1928  and  recorded  in  Liber  6194,  folio  347 


THE  RIGGS  NATIONAL  BANK,  A  CORPORATION,  ET 


AL.  17 

of  D.  C.  Land  Records,  for  account  of  holders  of  notes  de¬ 
scribed  in  said  trust,’  when,  as  and  if  an  amount  is  on  de¬ 
posit  in  said  account  which  together  with  said  check  for 
$1,556,645.80  will  equal  the  sum  of  $2,250,000.00,  plus 
accrued  interest  and  prepayment  interest  of  two  months  in 
advance,  as  provided  in  said  deed  of  trust,  recorded  in 
Liber  6194,  folio  347  with  respect  to  payment  of  accrued 
interest  and  prepayment  interest.  We  shall  require  that 
the  checks  which  are  to  complete  the  aggregate  (deposit 
above  referred  to  be  drawn  payable  to  ‘Swartzell,  Rheem 
&  Hensey  Co.,  and  Luther  A.  Swartzell  and  Edmund  D. 
Rheem,  Trustees  under  Deed  of  Trust  dated  August  1,  1928 
and  recorded  in  Liber  6194,  folio  347  of  D.  C.  Land  Rec¬ 
ords,  for  account  of  holders  of  notes  described  in  said 
trust’,  except  as  to  the  amount  to  be  credited  to  said  ac¬ 
count. 

A  proper  release  of  the  deed  of  trust  recorded  in  Liber 

6194  folio  347  is  to  be  recorded  bv  vou. 

*  * 

With  reference  to  the  deed  of  trust  from  Edward  II.  Wiss- 
man  and  Fred  H.  Van  Vranken  to  Luther  A.  Swartzell  and 
Edmund  D.  Rheem,  trustees,  dated  January  9,  1930,  re¬ 
corded  July  10,  1930,  instrument  No.  77,  you  are  to  have 
the  note  for  $300,000.00  secured  by  said  trust  surrendered 
to  you  and  properly  cancelled.  A  proper  release  of  said 
deed  of  trust  is  to  be  recorded  by  you. 

We  hand  you  herewith  four  promissory  not^s,  each 
18  in  the  sum  of  $100,000.00,  dated  July  16,,  1930, 
made  by  Shoreham  Investment  Company,  and  pay¬ 
able  to  the  order  of  John  H.  Hoi  mead,  on  or  before  six  years 
after  date,  with  interest  at  the  rate  of  six  per  centum  per 
annum,  payable  semi-annually,  secured  by  deed  of  trust  to 
J.  Newton  Brewer  and  Edmund  D.  Rheem,  filed  this  day, 
for  deliverv  as  directed  bv  Swartzell,  Rheem  &  Ilensev  Co. 

After  the  closing  of  the  sale,  you  are  to  furnish  us  with 
your  certificate  of  title,  making  the  New  York  Title  and 
Mortgage  Company  one  of  the  beneficiaries,  as  heretofore 
agreed  upon. 

Very  truly  yours, 

W.  J.  BOOHER, 
Manager. 


18 
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BBB/sp. 

$2,250,000 

22,500 

62,250 


$2,334,750 

Approved. 

SWARTZELL,  RHEEM  &  HEXSEY  CO., 

By  ED  D.  RHEEM,  V.  P.” 

Tlie  letter  of  instructions  from  the  Shoreham  Investment 
Company  to  the  District  Title  Insurance  Company  enclos¬ 
ing  check  for  $150,000.00  was  as  follows: 

i  “Washington,  D.  C., 

July  16,  1930. 

The  District  Lawyers  and  Washington  Title  Ins.  Cos., 
Washington,  D.  C. 

Gentlemen  : 

We  are  handing  you  herewith  our  check  in  the  sum  of 
$150,000  made  payable  to  Swartzell,  Rheem  &  Hensey  Com¬ 
pany  and  Luther  A.  Swartzell  and  Edmund  D.  Rheem, 
Trustees,  with  the  understanding  that  you  are  to  deposit 
said  check  inlthe  Riggs  National  Bank  in  the  same  manner 
as  you  are  depositing  check  for  $1,556,645.80  which  has  been 
handed  you  by  the  New  York  Title  and  Mortgage  Company. 

We  will  secure  for  vou  tomorrow  a  new  letter  of  instruc- 
tions  from  Mr.  Hurley  with  regard  to  the  adjustments  and 
recording  of  the  deed  to  the  Hurley  Wright  Building. 

Yours  very  truly, 

SHOREHAM  INVESTMENT  COMPANY, 

By  JOSEPH  I.  CROMWELL, 
President.” 

Thereupon,  through  stipulation  with  counsel,  the 
19  cancelled  check  of  the  New  York  Title  and  Mortgage 
Company  dated  July  16,  1930,  for  $1,556,645.80  and 
the  cancelled  check  of  the  Shoreham  Investment  Company 
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dated  July  16,  1930  for  $150,000.00  were  offered  ancf  admit¬ 
ted  in  evidence  and  were  in  words  and  fi<nires  as  follows : 


“  Title  No.  W  32  NEW  YORK  TITLE  AND  MOR 
COMPANY  AGENCY  ACCOUNT 


T 


GAGE 
No.  71 


Washington,  D.  C.  Jul  '.6,  1930 

Pay  To  The  Swartzell,  Rlieem  and  Hensey  Co.,  and 
Order  of  Luther  A.  Swartzell  and  Edmund  D. 

Rheem,  Trustees  $1,556,645.80 

under  deed  of  Trust  dated  August  1,  1928,  and  recorded 
in  Liber  6194,  folio  347  of  D.  C.  Land  Records,  for  account 
of  holders  of  notes  described  in  said  trust. 

ONE  MILLION  FIVE  HUNDRED  FIFTY-SIX  THOU¬ 
SAND,  SIX  HUNDRED  FORTY-FIVE  &  80/100 

DOLLARS 

TO  THE  RIGGS  NATIONAL  BANK 
WASHINGTON,  D.  C. 

W.  J.  BOOHIfR 
Manager 

Countersigned  BERNARD  B.  BAILEIY 

Procurator.” 

“Washington,  D.  C.  July  16,  1930  No.  2 

NATIONAL  METROPOLITAN  BANK 
of  WASHINGTON. 

Pay  to  the  Swartzell,  Rheem  and  Hensev  Co.,  and  Luther 
order  of  A.  Swartzell  and  Edmund  D.  Rheem,  Trustees 
under  Deed  of  Trust  dated  August  1,  1928  and 
recorded  in  Liber  6194,  folio  347  of  D.  C.  Land  Records  for 
account  of  holders  of  notes  described  in  said  trust. 

.  .  .  ONE  HUNDRED  AND  FIFTY  THOUSAND1,  AND 
NO/ 100  DOLLARS 

JOSEPH  I.  CROMWEL^L 

President 

R.  L.  McKEEVER 
Secretary 

In  the  margin  on  the  left  side  of  the  face  of  said  checl^ : 

SHOREHAM  INVESTMENT  COMPANY 
15th  and  H  Sts.,  N.  W.” 
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The  Court  thereupon  refused  to  receive  these  letters  in 
evidence  upon  the  ground  that  there  was  not  sufficient  to 
show  that  they  did  reach  the  knowledge  of  Riggs  Bank, 
and  granted  an  exception  to  the  plaintiffs. 

On  cross-examination  the  witness  further  testified 
20  as  follows: 

Thei  transaction  about  which  I  have  testified  oc¬ 
curred  on  the  afternoon  of  July  16,  1930.  “Q.  (by  Mr. 

Hogan)  You  are  able  to  fix  that  date  now  because  you  have 
been  over  this  matter  several  times?  A.  I  can,  ves.”  In 
the  course  of  my  duties  with  the  title  company  I  was  to 
perform  certain  duties  with  respect  to  the  pending  ex¬ 
change  of  the  Hurley- Wright  Building  for  the  Shoreham 
Building  and  the  recording  of  deeds,  releases,  deeds  of 
trust  and  the  like.  On  this  day  there  came  into  my  posses¬ 
sion  the  two  checks  previously  referred  to,  for  $1,556,645.80 
and  $150,000.00.  I  cannot  now  remember  whether  Mr. 
Rheem  accompanied  me  to  the  Riggs  Bank  or  whether  I 
met  him  there.  I  do  not  recall  whether  Mr.  Swartzell  also 
accompanied  me  to  the  Bank  or  met  me  there.  I  was  to  see 
to  the  deposit  of  those  checks,  to  get  a  cancelled  note  for 
$300,000.00  and  to  get  evidence  that  there  was  a  sufficient 
sum  on  deposit  to  make  up  the  total  required  to  release  the 
trust.  I  assume  Mr.  Swartzell  must  have  been  present  at 
the  bank,  also,  as  he  endorsed  the  two  checks,  but  I  have  no 
definite  recollection  about  that.  Thereupon  the  following 
occurred : 

“Q.  (by  Mr.  Hogan)  As  a  matter  of  fact,  looking  at  the 
checks,  and  knowing  that  Mr.  Swartzell  did  endorse  them 
before  they  were  deposited,  you  would  say  lie  was  there, 
but  your  recollection  is  a  blank  on  that  subject  •  A.  It  is. 

Q.  And  that  is  because  of  the  lapse  of  time  and  the  fact 
that  you  were  paying  attention  to  just  the  things  that  you 
were  interested  in?  A.  That  is  correct. ” 

The  witness  further  testified  as  follows:  I  cannot  tell 
whether  the  endorsement  of  Luther  A.  Swartzell  on  these 
checks  is  in  his  handwriting  or  not.  Thereupon  the  fol¬ 
lowing  occurred : 

“Q.  (by  Mr.  Hogan)  With  respect  to  the  $150,000.00 
check,  which  I  show  you  a  photostat  of,  which  is  number  3 
in  this  book  of  exhibits,  I  call  your  attention  to  that  check 
and  to  the  reverse  side  thereof  and  ask  you  if  your  testi- 


THE  RIGGS  NATIONAL  BANK,  A  CORPORATION,  ET  AL.  21 

mony  in  regard  to  that  endorsement  on  the  $150,000.00 
check  would  be  the  same  as  you  have  just  stated,  with  re¬ 
spect  to  the  one  for  $1,556,000.00?  A.  It  is. 

21  Q.  It  is?  A.  Yes. 

Q.  Now,  whether  Mr.  Swartzell  was  thei)e  at  the 
time  or  not,  after  these  checks  had  been  made  oiit  in  the 
manner  they  show  and  had  been  endorsed,  you,  Mr.  Nev- 
ius,  Mr.  Rheem  were  at  Mr.  Johnson’s  new  account  window 
at  the  Higgs  Bank?  A.  That  is  correct. 

Q.  And  there  you  had  said,  in  the  bank,  whether  at  that 
particular  spot  or  not,  to  Mr.  Nevius  that  you  were  there 
to  have  a  new  account  opened  and  you  said  either  to  Mr. 
Nevius  or  Mr.  Johnson  that  the  title  of  that  new  account 
was  to  be  as  shown  on  these  checks?  A.  That  is  correct. 

Mr.  Gatlev:  He  did  not  so  testifv.” 

*  %/ 

Thereupon  the  witness  further  testified:  Mr.  jTohnson 
made  out  the  signature  card  and  deposit  slip  and  I  saw 
no  other  deposits  made ;  I  had  no  knowledge  as  to  how  the 
difference  between  the  $1,706,000.00  deposited  by  me  and 
the  $2,334,000.00  was  made  up;  Eheem  took  pari;  in  the 
conversations  at  the  Bank,  but  I  cannot  recall  anything  he 
said  particularly.  At  the  end  of  the  making  of  the  two  de¬ 
posits,  which  I  have  testified  I  saw  made,  and  after  I  had 
accompanied  Mr.  Bheem  and  Mr.  Nevius  over  to  the  win¬ 
dow  of  the  collection  department,  Mr.  Rheem  transacted 
some  business,  with  the  teller  there,  as  the  result  df  which 
lie  got  some  notes  and  gave  me  one,  the  one  for  $300,000.00, 
secured  by  a  second  trust  on  the  Shoreham  Building.  Then 
I  called  to  Mr.  Nevius  desk,  which  is  on  one  side  of  the 
corridor  of  the  bank,  and  he  wrote  or  dictated  a  letter, 
which  I  have  identified,  about  the  deposit.  Nothing  was 
said  as  to  whether  there  was  more  in  the  account  than  I 
desired,  what  I  wanted  to  know  was  that  there  was  that 
much  in  the  account.  I  then  left  the  bank  and  told  Mr. 
Boolier  I  had  the  letter. 

Thereupon  the  plaintiffs  called  as  a  witness 

22  George  O.  Vass,  who,  being  duly  sworn,  testified 
as  follows: 

I  am  here  in  response  to  a  subpoena  duces  tecum  served 
on  the  Riggs  National  Bank.  I  have  the  ledger  account  of 
Swartzell,  Rheem  and  Hensey  Company  for  June  and  to 
and  including  July  17,  1930.  Said  ledger  account  was  there- 
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upon  offered  and  received  in  evidence  as  Plaintiffs’  Exhibit 
Xo.  9,  and  showed,  among  other  things,  the  following  bal¬ 
ances:  Julyil,  $111,096.73;  July  2,  $149,170.72;  July  3, 
$130,601.70*;  Julv  4,  $130,601.70;*  July  5,  $130,601.70;  July 
6,  $130,601.70;  July  7,  $120,179.65;  July  8,  $119,130.19; 
July  9,  $106,962.80*;  July  10,  $106,660.63;  July  11,  $107,- 
361*89;  July  12,  $107,721*08;  July  14,  $106,297.17;  July  15, 
$96,539.37;  July  16,  $178,045.49  (overdraft). 

Witness  identified  ledger  account  of  Swartzell,  Rheem  & 
Hensey  Company  and  Luther  A.  Swartzell  and  Edmund  D. 
Rheem,  Trustees,  etc.,  for  the  year  1930  at  the  Riggs  Na¬ 
tional  Bank  covering  the  deposit  of  $2,341,645.80,  which 
was  offered  and  admitted  in  evidence  as  Plaintiffs  Colby 
Ex.  Xo.  10.  The  said  ledger  account  was  in  words  and  fig¬ 
ures  as  follows: 


Swartzell,  Rheem  &  Hensey  Co.  &  Luther 
A.  Swartzell  &  Edmund  D.  Rheem,  Trs., 
Under  Deed  of  Trust  dated  8-1-28  and 
recorded  in  Liber  6194  folio  347  of  I).  C. 
Land  Records  for  A/  C  of  holders  of  notes 
described  in  said  Trust. 


Old  Balance  Date 

Checks 

in  Detail  Date 

Deposits 

Date 

Balance 

Balance  Brought  Forward 

2,341,645.80  Jul  17  >30 

Jul  16  ’30 
Jul  16  ’30 
2,341,645.80  Jul  17  ’30 

635,000.00 

1,706,645.80 

Jul  16  ’30 
Jul  17  ’30 

2,341,645.80 

.00 

THE  RIGGS  NATIONAL  BANK 
of  Washington,  D.  C. 


Witness  identified  signature  card  of  Swartzell,  Rheem  & 
Hensey  Company  and  Swartzell  and  Rheem,  Trustees,  etc., 
which  was  offered  and  admitted  in  evidence  as  Plaintiffs 
Colbv  Ex.  No.  11.  The  said  signature  card  of  this  account 
was  in  words  and  figures  as  follows;  and  a  copy  of 
23  which  signature  card  is  set  out  in  page  6  of  the  An¬ 
swer  of  the  defendant  to  the  Amended  Bill  of  Com¬ 
plaint  : 
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“The  Riggs  National  Bank  of  Washington,  D.  0.  Date 

July  16,  1930 

The  undersigned  hereby  agree  on  behalf  of  the  firm  or 
corporation  named  below  to  the  conditions  printed  on  the 
reverse  side  of  this  card. 

Swartzell,  Rheem  &  Hensev  Co.,  and  Luther  A.  Swartzell, 
Edmund  D.  Rheem,  Trustees  under  Deed  of  Trust  dated 
August  1,  1928  and  recorded  in  Liber  6194,  folio  347  of 
D.  C.  Land  Records,  for  account  of  holders  of  l^otes  de¬ 
scribed  in  said  trust. 

SWARTZELL,  RHEEM  &  HENSEY  CO. 

By  Ed  D.  Rheem,  V.  P. 

Luther  A.  Swartzell 
Edmund  D.  Rheem 
Trustees 


Statement 
Hold 

Witness  identified  cashier’s  checks  dated  July  16,  ['930  for 
$380,000.00  and  $255,000.00  which  were  admitted  in  evi¬ 
dence.  Said  cashier’s  checks  were  in  words  and  figures  as 
follows : 


Introduced  By 
Other  a/c’s 


WASHINGTON,  D.  C. 

Jul  16  1930  No.  67537 


“CASHIERS 

CHECK 


THE  RIGGS  NATIONAL  BANK 

15-3 

Pay  To  The  Order  Of 

SWARTZELL,  RHEEM  &  HENSEY  CO . $380,000.— 

Exactly  Three  Hundred  Eighty  Thousand  Dollars  Exactly 

DOLLARS 


R.  W.  Dent 

Cashier.” 
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“CASHIERS 

CHECK  WASHINGTON,  D.  C. 

Jul  16  1930  No.  67538 

THE  RIGGS  NATIONAL  BANK 

15-3 

Pay  To  The  Order  Of 

LUTHER  A.  SWARTZELL  &  EDMUND  D.  RHEEM, 
TRUSTEES . .  $255,000.— 

Exactly  Two  Hundred  Fifty  Five  Thousand  Dollars  Ex¬ 
actly  DOLLARS 

R.  W.  Dent 

Cashier 

The  witness  also  produced,  and  there  were  offered 
24  and  received  in  evidence,  a  deposit  slip,  dated  July 
16,  1930,  to  the  credit  of  Swartzell,  Rlieem  and  Hen- 
sey  Company  and  Luther  A.  Swartzell  and  Edmund  D. 
Rlieem,  trustees,  covering*  two  cashiers  checks  totaling* 
$635,000.00  as  shown  in  paragraph  14  of  the  bill  in  the 
Wehner  case  and  in  the  answer  in  the  Colby  case;  a  deposit 
slip  dated  July  16,  1930,  changed  to  July  17,  1930,  for  the 
credit  of  Swartzell,  Rlieem  and  Hensev  Company  of  $2,- 
341,645.80  referred  to  in  paragraph  20  and  shown  as  Ex¬ 
hibit  H  to  said  Wehner  bill  and  in  the  answer  in  the  Colby 
case;  the  loan  record  of  Swartzell,  Rlieem  and  Hensey  Com¬ 
pany  for  the  year  1930  containing  an  entry  covering  loan 
of  $380,000.00  by  the  bank  to  Swartzell,  Rlieem  &  Hensey 
Company  which  was  paid  on  July  17,  1930;  the  loan  record 
of  Luther  A.  Swartzell  and  Edmund  D.  Rlieem,  trustees, 
for  the  year  1930;  the  deposit  slip,  dated  July  16,  1930,  of 
Swartzell,  Rlieem  &  Hensey  Company  and  Luther  A. 
Swartzell  and  Edmund  D.  Rlieem  covering  a  deposit  of 
$1,706,645.80,  and  more  particularly  shown  in  paragraph 
15  of  the  bill  1  of  complaint  in  the  Wehner  case;  ledger  ac¬ 
count  of  Southern  Dairies,  Inc*.,  for  July,  1930,  which  was 
admitted  in  evidence.  The  said  ledger  account  contained 
among  others  an  entry  of  a  deposit  credited  to  the  South¬ 
ern  Dairies,  Inc.,  on  July  16,  1930  in  the  amount  of  $262,- 
947.49. 
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Thereupon,  John  H.  Stadtler,  having  previously  been 
sworn,  was  recalled  as  a  witness  for  the  plaintiffs  and  tes¬ 
tified  further  as  follows: 

M  hile  I  was  at  the  new  accounts  window  in  the  bank  Mr. 
Nevius  told  me  that  there  was  $2,334,750.00  on  deposit,  or 
at  least  that  much,  and  he  would  furnish  me  with  a|  letter  to 
that  effect;  it  was  conditioned  on  my  depositing  the  checks 
tor  $1,556,645.80  and  $150,000.00  that  they  would  give  me 
the  letter  that  there  was  that  much  monev  and  Mr.  Nevius 

V 

gave  me  his  word  while  we  were  at  the  window  that  he 
would  furnish  the  letter  when  the  money  was  on  deposit. 

Thereupon  counsel  for  the  defendant  were  re- 
25  quested  to  produce  any  record  of  the  bank,  pursuant 
to  proper  subpoena,  showing  a  deposit  account  in 
the  bank  between  July  1  and  16, 1930,  in  the  name  o::*  Luther 
A.  Swartzell  and  Edmund  D.  Rlieem,  trustees,  and  said 
counsel  stated  that  there  was  no  such  deposit  account. 

Thereupon  it  was  stipulated  between  counsel  for  the  re¬ 
spective  parties  that  there  was  an  oral  change  in  the  terms 
of  the  exchange  agreement  entered  into  between  Patrick 
J.  Hurley  and  Swartzell,  Rlieem  and  Hensey  Company, 
heretofore  offered  and  received  in  evidence,  bv  which  the 
said  Hurley  and  Joseph  1  Cromwell  were  obliged  to  make 
a  payment  of  $150,000.00  in  cash;  that  the  entire  stock  of 
the  Slioreham  Investment  Company  was  owned  or  con¬ 
trolled  bv  the  said  Hurlev  and  Cromwell;  that  the  said 
Hurlev-Wright  Building  and  the  Slioreham  Building  were, 
respectively,  conveyed  in  consummation  oi'  said  exchange; 
that  the  Metropolitan  Life  Insurance  Company,  acting 
through  the  New  York  Mortgage  and  Title  Company 
placed  a  new  first  trust  on  the  Slioreham  Building*  in  the 
sum  of  $1,600,000.00;  and  that  the  Slioreham  Investment 
Company  employed  the  District  Title  Company  to  close  the 
transaction  for  it. 

Thereupon  counsel  for  the  plaintiffs  in  the  Colby  case 
offered,  and  there  was  received  in  evidence,  a  written  stip¬ 
ulation,  entered  into  between  the  parties.  Said  stipulation 
is  as  follows: 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto,  by  their  respective  attorneys,  that  the  fol¬ 
lowing  facts  shall  be  taken  as  true :  Provided,  however,  that 
this  stipulation  shall  be  without  prejudice  to  the  right  of 
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either  party  to  introduce  other  and  further  evidence  not 
inconsistent  with  the  facts  herein  stipulated  to  be  taken  as 
true. 

1.  The  Riggs  National  Bank,  defendant,  is  a  national 
banking  association  organized  under  the  National  Bank¬ 
ing  Laws  of  the  United  States  in  1896,  since  which  time, 
down  to  the  present,  it  has  in  the  City  of  Washington,  Dis¬ 
trict  of  Columbia,  exercised  all  the  powers  and  conducted 
all  of  the  business  authorized  to  be  exercised  and  conducted 
by  national  banks;  said  defendant,  upon  its  organization  as 
a  national  banking  association,  succeeded  without  inter¬ 
ruption,  to  the  banking  business  theretofore  con- 

26  ducted  continuously  since  1S36,  by  Riggs  &  Co.,  a 
co-partnership. 

2.  Swartzell,  Rheeni  &  Hensev  Company  was  duly  in¬ 
corporated  under  the  laws  of  the  State  of  Virginia  in  1899: 
said  corporation  succeeded,  without  interruption,  to  the 
business  conducted  by  a  co-partnership  consisting  of  three 
individuals  named  Swartzell,  Rlieem  and  Hensev,  respec¬ 
tively,  under  the  firm  name  of  Swartzell,  Rlieem  and  Hen- 
soy,  which  partnership  had,  without  interruption,  succeeded 
to  the  same  business  which  since  the  year  1869  had  been 
conducted  by  a  partnership  under  the  firm  name  of  B.  H. 
Warner  &  Co.,  the  said  Swartzell,  Rlieem  and  Hensev  hav¬ 
ing  been  co-partners  in  the  last  named  firm.  The  business 
of  Swartzell,  Rheeni  &  Hensev  Company,  hereinafter  re¬ 
ferred  to  as  V the  Company”,  and  its  predecessor  firms, 
was  that  generallv  engaged  in  bv  real  estate  brokers  in  the 
District  of  Columbia,  but  consisted  chief! v  in  making  loans 
secured  by  deeds  of  trust  (mortgages)  such  deeds  of  trust, 
in  recent  years,  being  largely  secured  on  land  improved  by 
hotels,  apartment  houses,  office  buildings  and  other  large 
projects.  Uniformly  the  amounts  of  the  loans  made  by  the 
company  were  represented  by  promissory  notes  of  the  per¬ 
son  in  whom  was  vested  the  title  to  the  property  on  which 
the  loan  was  secured,  such  notes  being  made  payable  to 
some  officer  or  employee  of  the  company,  and  by  him  en¬ 
dorsed  without  recourse.  Promissorv  notes  for  the  aggre- 
gate  principal  sum  borrowed  in  any  case  were  given  in 
denominations  of  $100;  $250;  $300;  $400:  $500:  $1000:  and 
$5000.  The  Company  sold  these  notes  to  customers  as  in- 
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vestments  of  cash  paid  by  said  customers  and  as 


reinvest¬ 


ments  of  the  proceeds  of  notes  previously  sold  said  cus¬ 
tomers  upon  payment  to  the  Company,  for  its  custom¬ 
ers,  of  such  previous  loans.  The  forms  of  notes  ajid  deeds 
of  trust  used  in  these  transactions  for  more  than  five 
years  prior  to  1930  were  as  shown  in  paragraph  numbered  5 
of  this  stipulation  and  by  Exhibit  A  hereto,  respectively. 
For  more  than  ten  years  prior  to  1930  Luther  A.  Swartzell 
and  Edmund  D.  Rheem  were  named  as  trustees  in  all  of 
said  deeds  of  trust. 

3.  On  August  1,  1928,  Harry  Wardman  and 
27  Thomas  P.  Bones  were  the  owners  in  fee  simple,  as 
joint  tenants,  of  the  lands  and  premises  in  the  Dis¬ 
trict  of  Columbia,  described  in  paragraph  3  of  the 
amended  bill  of  complaint  in  this  case,  the  said  property 
being  improved  by,  and  otherwise  known  as,  thej  Shore- 
ham  Building,  situated  at  15th  and  II  Streets,  Northwest, 
in  the  City  of  Washington,  District  of  Columbia.  | 

4.  On  August  1,  1928,  Wardman  and  Bones  as  owners  of 
the  aforesaid  land  and  premises  executed  and  delivered  a 
certain  deed  of  trust  thereon  to  Luther  A.  Swartzell  and 
Edmund  D.  Rheem,  as  trustees,  which  deed  of  trust  was  re¬ 
corded  at  2:39  o’clock  post  meridian  August  15,  1928,  in  the 
Land  Records  of  the  Recorder  of  Deeds  of  the  District  of 
Columbia.  Said  deed  of  trust  was  to  secure  the  indebted¬ 
ness,  represented  by  the  notes,  issued  in  the  denomina¬ 
tions  as  set  forth  therein,  a  certified  copy  thereof  being 
attached  to  this  stipulation,  marked  Exhibit  A  hereto.  It 
is  stipulated  and  agreed  that  said  Exhibit  A  may  be  used 
as  evidence  on  the  trial  of  this  cause  by  any  party  hereto, 
without  further  proof  of  its  execution,  delivery  and  recor¬ 
dation,  and  shall  be  received  as  evidence  that  the  original 
thereof  contained  all  the  terms  and  provisions  se‘:  forth 
therein. 

5.  The  terms  of  the  face  of  each  of  the  notes  of  the  entire 
issue  of  notes  referred  to  in  the  aforesaid  deed  of  trust  of 
August  1,  1928,  excepting  only  as  to  the  number  thereon 
and  the  amount  represented  thereby,  were  in  words  and 
figures  as  follows:  (Set  out  in  full  in  paragraph  5  of  the 
Answer  of  The  Riggs  National  Bank,  Defendant,  To  The 
Amended  Bill  of  Complaint,  in  the  case  of  Colby,  et  al.,  vs. 
The  Riggs  National  Bank.) 
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Each  of  said  notes  was  endorsed  bv  said  Holmead  in 
manner  and  form  as  follows:  (Set  out  in  full  in  paragraph 
5  of  the  Answer  Of  The  Riggs  National  Bank,  Defendant, 
To  the  Amended  Bill  of  Complaint,  in  the  case  of  Colby, 
et  ah,  vs.  The  Riggs  National  Bank.) 

Any  original  or  photostat  copy  of  the  foregoing 
28  may  be  used  without  further  proof,  at  the  trial  of 
this  cause  by  any  of  the  parties  hereto. 

The  said  John  H.  Holmead  was  an  officer  and  employee 
of  the  Company,  and  received  said  notes  on  behalf  of  the 
Company. 

6.  On  the  5th  day  of  October,  1929,  the  said  AVardman 
and  Bones  conveved  the  aforesaid  real  estate,  bv  deed  dated 
October  5,  1929,  to  Fred  H.  Van  Vranken  and  Edward  L. 
AVissman,  employees  of  the  Company,  who  took  title  to  said 
property  and  held  the  same  for  the  benefit  of  the  Com¬ 
pany,  the  said  deed  being  recorded  in  Liber  No.  6379  at 
Folio  456  of  the  Land  Records  of  the  District  of  Columbia. 
(Exhibit  A-l.) 

7.  On  January  9,  1930,  said  Van  Vranken  and  AVissman, 
as  joint  tenants,  being  the  owners  of  record  of  the  afore¬ 
said  Shoreham  Building,  executed  a  deed  of  trust  convey¬ 
ing  said  real  estate  to  Luther  A.  Swart zell  and  Edmund  I). 
Rheem,  Trustees,  to  secure  Charles  W  Handy,  an  employee 
of  the  Company,  $300,000,  represented  by  one  joint  and 
several  note  for  that  amount  dated  January  9,  1930,  which 
deed  of  trust  was  recorded  in  the  Land  Records  of  the  Dis¬ 
trict  of  Columbia  July  10.  1930;  said  deed  of  trust  was  to 
secure  the  indebtedness,  represented  by  the  note,  issued 
in  the  denomination,  as  set  forth  therein,  a  certified  copy 
thereof  being1  attached  to  this  stipulation,  marked  Exhibit 
B  hereto.  It  is  stipulated  and  agreed  that  said  Exhibit  B 
mav  be  used  as  evidence  on  the  trial  of  this  cause  bv  anv 
party  hereto,  without  further  proof  of  its  execution,  deliv¬ 
ery  and  recordation,  and  shall  be  received  as  evidence  that 
the  original  thereof  contained  all  the  terms  and  provisions 
set  forth  therein.  Said  Handy  endorsed  the  aforesaid  note 
in  blank,  the  kmie  having  been  taken  by  him  for  the  benefit 
of  the  Company  and  not  for  his  benefit,  and  the  Company 
negotiated  said  note,  depositing  it  as  collateral  security  for 
a  loan  made  to  it  of  $255,000. 
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8.  By  deed  dated  June  30,  1930,  recorded  in  the  Land 
Records  of  the  District  of  Columbia  July  9,  1930,  said  Van 

Vranken  and  Wissman  conveyed  the  aforesaid  real 
29  estate  (Shoreham  Building)  to  Slioreham  Invest¬ 
ment  Company,  a  Delaware  corporation. 

9.  Release  of  the  deed  of  trust  from  Wardman  and  Bones, 
dated  August  1,  1928,  Exhibit  A  hereto,  was  executed  by 
Luther  A.  Swartzell  and  Edmund  D.  Rlieeni,  Trustees  un¬ 
der  said  deed  of  trust,  on  July  16,  1930,  and  wasjon  that 
date  placed  in  the  hands  of  the  District  Title  Company,  and 
was  delivered  and  recorded  by  the  said  Title  Com' 
the  Land  Records  of  the  District  of  Columbia 
o’clock  ante  meridian,  July  17,  1930.  A  certified  popy  of 
said  release  is  attached  to  this  stipulation,  marked  (Exhibit 
C.  It  is  stipulated  and  agreed  that  said  Exhibit 
be  used  in  evidence  on  the  trial  of  this  cause,  bv  an 


pany  m 
t  11:46 


C  may 
!v  party 


hereto,  without  further  proof  of  its  execution,  delivery  and 
recordation,  and  shall  be  received  as  evidence  that  the 
original  thereof  contained  all  the  terms  and  provisions  set 
forth  therein. 

10.  On  July  16,  1930,  release  of  the  deed  of  trusft  from 
Van  Vranken  and  Wissman  dated  January  9,  1930,  referred 
to  in  paragraph  7  hereof,  being  Exhibit  B  hereto,  wlas  exe¬ 


cuted  bv  Luther  A.  Swartzell  and  Edmund  D.  Rheem 


Trus¬ 


tees  under  said  deed  of  trust  and  placed  with  the  District 
Title  Company  and  said  release  being  delivered  by  the 
District  Title  Company  and  recorded  in  the  Land  Records 
of  the  District  of  Columbia  at  11:48  o’clock  ante  merid¬ 
ian,  July  17, 1930.  Certified  copy  of  said  release  is  attached 
to  this  stipulation,  marked  Exhibit  D  hereto.  It  is  stipu¬ 
lated  and  agreed  that  said  Exhibit  D  may  be  used  in  evi¬ 
dence  on  the  trial  of  this  cause,  by  any  party  hereto,  with¬ 
out  further  proof  of  its  execution,  delivery  and  recorda¬ 
tion,  and  shall  be  received  as  evidence  that  the  original 
thereof  contained  all  the  terms  and  provisions  set  forth 
therein. 

11.  Plaintiff,  Agnes  Lee  Colby,  is  the  administratrix  of 
the  Estate  of  Mary  W.  Lee,  who  died  in  November,  1928. 
The  Estate  of  Mary  W.  Lee  was  on  July  16,  1930,  the  owner 
of  Wardman  and  Bones’  notes  in  the  total  sum  of  Twenty- 
two  hundred  dollars  ($2200.00),  secured  on  property  known 
as  the  Shoreham  Building,  situated  at  15th  and  H  Streets, 
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X.  W.,  under  deed  of  trust,  dated  August  1,  1928, 
30  the  said  notes  being  described  in  numbers  and 
amounts  as  follows: 

Xo.  658  of  2790  for  $1000.00 
Xo.  659  of  2790  for  $1000.00 
Xo.  2647  of  2790  for  $  100.00 
Xo.  2648  of  2790  for  $  100.00 

The  said  not^s  were  acquired  by  Mary  W.  Lee  from  Swart¬ 
zell,  Rheem  and  Hensev  Company  on  October  24,  1928,  and 
the  Estate  of  Mary  IV.  Lee  still  holds  these  notes.  On 
August  15,  1930,  Swartzell,  Rheem  and  Hensev  Company 
credited  to  the  account  of  said  estate  the  sum  of  twenty- 
two  hundred  dollars  ($2200.00)  as  having  been  received  by 
it  in  payment  of  the  principal  of  said  notes;  Swartzell, 
Rheem  and  Hensev  Company  did  not  remit  this  sum  of 
Twenty-two  hundred  dollars  ($2200.00)  or  any  part  of  it 
to  plaintiff  nor  did  she  receive  other  notes  as  a  reinvest¬ 
ment  of  said  sum,  or  any  part  thereof,  nor  did  she  receive 
any  express  notice  or  have  any  knowledge  prior  to  the 
institution  of  bankruptcy  proceedings  of  Swartzell,  Rheem 
and  Hensev  Company,  January  26,  1931,  that  the  Ward- 
man  and  Rones’  notes,  dated  August  1,  1928,  secured  by 
deed  of  trust  on  the  Shoreham  Building  had  been  paid.  On 
July  29,  1930,  Swartzell,  Rheem  and  Hensev  Company  re¬ 
mitted  to  plaintiff  $66.00  as  interest  on  this  Twenty-two 
hundred  dollars  ($2200.00)  to  August  1,  1930.  All  pre¬ 
viously  accrued  interest  on  these  notes  had  been  remitted 
by  said  company  to  plaintiff  or  her  intestate,  but  plaintiff 
has  received  no  payment  on  account  of  interest  on  said 
Twenty-two  hundred  dollars  ($2200.00)  since  August  1, 
1930. 

12.  Plaintiff  has  filed  and  duly  proved  her  claim  for  said 
$2200.00  and  unpaid  interest  thereon,  in  the  bankruptcy 
proceedings,  and  that  claim  has  been  allowed  as  provided 
by  the  bankruptcy  law.  Copy  of  said  proof  of  claim  is 
attached  hereto,  market  Exhibit  E.  It  is  expressly  stipu¬ 
lated  and  agreed  that  said  Exhibit  E  may  be  used  as  evi¬ 
dence  on  the  trial  of  this  cause  by  any  party  hereto,  without 
further  proof  thereof,  and  shall  be  received  as  evidence 
with  the  same  force  and  effect  as  if  it  was  the  duly  proved 
original  thereof. 
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13.  The  entire  transactions  between  Swartzell, 
31  Rheem  and  Hensev  Company  and  Mrs.  Lee  and  her 
estate  in  the  purchases  and  investments  inj  real  es¬ 
tate  notes,  including  the  Shoreham  Building  note^  are  set 
out  as  follows : 

On  October  18,  1917,  plaintiff’s  intestate  first  purchased 
Wardman  and  Bones  Lonsdale  notes  from  Swartzell, 
Rheem  and  Hensev  Company,  totaling  $2,000.00. 

On  October  18,  1920,  the  proceeds  of  payment  of  the 
aforesaid  Wardman  and  Bones  Lonsdale  notes,  | totaling 
$2,000.00  were  reinvested  in  notes  made  by  one  Quinter, 
totaling  $2,000.00.  1 

On  January  22,  1923,  the  proceeds  of  payment  of  the 
aforesaid  Quinter  notes,  totaling  $2,000.00  were  reinvested 
in  notes  made  by  one  Leetli,  totaling  $2,000.00. 

On  January  14,  1926,  the  proceeds  of  payment  of  the 
aforesaid  Leetli  notes,  totaling  $2,000.00  were  reinvested 
in  notes  made  by  one  Howar,  totaling  $2,000.00. 

On  April  12,  1929,  the  proceeds  of  payment  of  the  afore¬ 
said  Howar  notes  totaling  $2,000.00,  together  with  proceeds 
of  payment  of  Wardman  and  Bones  note  on  the  Annapolis 
Hotel  for  $500.00  were  reinvested  in  Broadmoor  Apart¬ 
ment  notes  totaling  $2500.00  and  transferred  to  the  account 
and  credit  of  Agnes  Lee  Colby. 

On  April  9,  1918,  the  plaintiff’s  intestate  purchased  note 
made  by  one  Edie,  for  $500.00. 

On  April  9,  1921,  the  proceeds  of  payment  of  the  afore¬ 
said  Edie  note  for  $500.00  were  reinvested  in  note;  made 
by  one  Buckman  for  $500.00. 

On  March  17,  1924,  the  proceeds  of  payment  of  the  afore¬ 
said  Buckman  note  for  $500.00  were  reinvested  i|i  note 
made  by  Wardman  and  Bones  on  the  Annapolis  Hotel  for 
$500.00. 

On  April  12,  1929,  the  proceeds  of  payment  of  the  afore¬ 
said  Wardman  and  Bones  note  on  the  Annapolis  Hotel  for 
$500.00,  together  with  proceeds  of  payment  of  Howar  notes 
for  $2,000.00,  were  reinvested  in  Broadmoor  Apartment 
notes,  totaling  $2500.00  and  transferred  to  the  account  and 
credit  of  Agnes  Lee  Colby. 

On  December  15,  1919,  plaintiff’s  intestate  purchased 
notes  made  by  one  Schladt,  totaling  $2200.00. 
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On  December  15,  1922,  the  proceeds  of  payment  of  the 
aforesaid  Schiadt  notes,  totaling  $2200.00  were  reinvested 
in  notes  made  bv  one  Shaffer,  totaling  $2200.00. 

On  September  29,  1925,  the  proceeds  of  payment  of  the 
aforesaid  Shaffer  notes,  totaling  $2200.00  were  reinvested 
in  notes  made  by  Wardman  and  Bones  on  the  Carlton 
Hotel,  totaling  $2200.00. 

On  October  4,  1928,  plaintiff’s  intestate  was  credited  with 
payment  of  Ward  man  and  Bones  on  the  Carlton  Hotel  for 
$2200.00. 


On  October  24,  1928,  the  proceeds  of  payment  of  the 
aforesaid  Wardman  and  Bones  notes  on  the  Carlton  Hotel, 
totaling  $2200.00  were  reinvested  in  notes  numbered  658, 
659,  2647,  and  2648  made  by  Wardman  and  Bones  on  the 
Shoreham  Building,  totaling  $2200.00  (the  Shoreham  Build¬ 
ing  notes  referred  to  in  the  pleadings  in  this  case). 

On  December  1,  1920,  plaintiff’s  intestate  pur- 
32  chased  notes  made  by  one  Davis,  totaling  $600.00. 

On  December  3,  1923,  the  proceeds  of  payment  of 
the  aforesaid  Davis  notes,  totaling  $600.00  were  reinvested 
in  notes  made  by  one  Jones,  totaling  $600.00. 

On  May  5, 1925,  the  proceeds  of  payment  of  the  aforesaid 
Jones  notes,  totaling  $600.00  were  reinvested  in  notes  made 
by  one  O’Neill,  totaling  $600.00. 

On  May  1,  1928,  plaintiff’s  intestate  received  check  for 
$600.00  representing  proceeds  of  payment  of  aforesaid 
O’Neill  note  for  $600.00. 


All  payments  of  principal  and  interest  on  account  of  all 
the  aforesaid  investments  were  received  for  plaintiff’s  in¬ 
testate  and  plaintiff  by  the  Company.  All  above  interest 
payments  made  to  plaintiff’s  intestate  and  plaintiff  were 
received  by  them  from  the  Company. 

14.  The  method  by  which  the  transactions  between  plain¬ 
tiff’s  intestate,  Mary  W.  Lee,  the  plaintiff  and  Swartzell, 
Rheem  and  Hensey  Company  were  carried  on,  in  respect  of 
investments,  reinvestments,  and  payments,  is  indicated  by 
correspondence  between  plaintiff  and  her  intestate,  on  the 
one  side,  and  the  said  Company,  on  the  other  side,  as  shown 
by  copies  thereof,  from  the  files  of  the  said  Company,  at¬ 
tached  to  this  stipulation,  marked  Exhibit  F  and  made  part 
hereof,  which  it  is  expressly  agreed  may  be  offered  and  re¬ 
ceived  in  evidence  with  the  same  force  and  effect  as  if  they 


THE  HIGGS  NATIONAL  BANK,  A  CORPORATION,  eJ  AL.  33 

were  originals.  It  is  agreed  that  copies  of  sucp  papers 
addressed  to  plaintiff  or  plaintiff’s  estate  by  the  (Company 
without  signature  but  with  initial  “R”  were  written  by 
Edmund  D.  Rheem,  Vice  President;  that  those  with  the 
initial  44 H”  were  written  by  John  H.  Holmead,  Treasurer; 
and  that  those  with  the  initial  “B”  were  written  by  J. 
Newton  Brewer,  Vice  President. 

15.  Plaintiff  Mary  Masengill  was  on  July  16,  1930,  the 
owner  of  Wardman  and  Bones  note  in  the  sum  of  $1, 000.00, 
secured  on  property  known  as  the  Shoreham  Building, 
situated  at  15th  and  H  Streets,  N.  W.,  under  deed  of  trust, 
dated  August  1,  1928,  the  said  note  being  described!  in  num¬ 
ber  and  amount  as  follows: 

Number  1502  of  2790  for  $1,000.00. 

33  16.  The  said  note  was  acquired  by  Mary  Masengill 

from  Swartzell,  Rheem  &  Hensey  Company  on  No¬ 
vember  22,  1928  and  she  still  is  the  owner  of  samel  From 
said  November  22,  1928  until  the  institution  of  the  bank¬ 
ruptcy  proceedings,  said  note  was  left  with  said  Company 
by  Miss  Masengill  for  safekeeping  and  collection;  said  note 
is  now  in  the  custody  of  the  trustees  in  bankruptcy  in  said 
proceedings. 

17.  On  August  15,  1930,  Swartzell,  Rheem  and  Hensey 
Company  credited  to  the  account  of  Miss  Masengill  the  sum 
of  $1,000.00  as  having  been  received  by  it  in  payment  of  the 
principal  of  said  note;  the  Company  did  not  remit  Ihe  sum 
of  $1,000.00,  or  any  part  of  it,  to  Miss  Masengill  nor  did  she 
receive  other  notes  as  a  reinvestment  of  said  sum  or  any 
part  thereof,  nor  did  she  receive  any  express  notice  or  have 
any  knowledge  prior  to  the  institution  of  bankruptcy  pro¬ 
ceedings  of  Swartzell,  Rheem  &  Hensey  Company,  January 
26,  1931,  that  the  Wardman  and  Bones  notes,  dated  August 
1,  1928,  secured  by  deed  of  trust  on  the  Shoreham  Building, 
had  been  paid.  On  July  28,  1930,  the  Company  remitted  to 
Miss  Masengill  $30.00  as  interest  on  this  $1,000.00  to  Au¬ 
gust  1,  1930.  All  previously  accrued  interest  on  this  note 
had  been  remitted  by  said  Company  to  Miss  Masengill,  but 
Miss  Masengill  has  received  no  payment  on  account  of  in¬ 
terest  on  said  $1,000.00  note  since  August  1,  1930. 

18.  Plaintiff  Mary  Masengill,  has  filed  and  duly  proved 
her  claim  for  said  $1,000.00,  and  unpaid  interest  thereon,  in 
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the  bankruptcy  proceedings,  and  that  claim  has  been  al¬ 
lowed  as  provided  by  the  bankruptcy  law.  Copy  of  said 
proof  of  claim  is  attached  hereto  marked  Exhibit  G.  It  is 
expressly  stipulated  and  agreed  that  said  Exhibit  G  may 
be  used  as  evidence  in  the  trial  of  this  cause  by  any  party 
hereto  without  further  proof  thereof,  and  shall  be  received 


as  evidence  with  the  same  force  and  effect  as  if  it  was  the 


duly  proved  original  thereof. 

19.  The  entire  transactions  between  Swartzell,  Rheem  & 
Hensev  Company  and  plaintiff  Masengill  in  purchases  and 
investments  in  real  estate  notes,  including  the  Shoreham 
Building  notes  are  set  out  as  follows : 


34  On  July  12,  1919,  plaintiff  purchased  note  made 
by  one  Barr,  from  Swartzell,  Rheem  &  Hensev  Com¬ 
pany  for  $500.00. 

On  July  12,  1922,  the  proceeds  of  payment  of  the  afore¬ 
said  Ban*  note  for  $500.00  were  reinvested  in  note  made  by 
one  Kite  for  $500.00. 


On  December  16,  1926,  the  proceeds 
aforesaid  Kite  note  for  $500.00  were 
made  by  one  Smith  for  $500.00. 


of  payment  of  the 
reinvested  in  note 


On  May  10,  1928,  the  proceeds  of  payment  of  the  afore¬ 


said  Smith  note  for  $500.00  were  reinvested  in  note  of  Ward- 


man  Park  Hotel  Company. 

On  November  22,  1928,  the  proceeds  of  payment  of  the 
aforesaid  Wardman  Park  Hotel  Company  note  for  $500.00, 
together  with  proceeds  of  payment  of  Wardman  and  Bones 
note  for  $500.00  on  the  Carlton  Hotel,  were  reinvested  in 
note  Xo.  1502  for  $1,000.00  made  by  Wardman  and  Bones 


on  the  Shoreham  Building  (the  said  Shoreham  Building 
note  referred  to  in  the  pleadings  in  this  case). 

On  May  27,  1921.  plaintiff  purchased  note  made  by  one 
Edmonds  from  Swartzell,  Rheem  &  Hensev  Company  for 
$300.00. 


On  February  1,  1924,  the  Company  credited  to  the  ac¬ 
count  of  plaintiff  the  sum  of  $300.00  on  account  of  payment 
of  said  Edmonds  note. 


On  May  27,  1924,  plaintiff*  purchased  note  made  by  Ward- 
man  and  Bones  on  the  Annapolis  Hotel  for  $500.00. 

On  February  18,  1929,  the  proceeds  of  payment  of  the 
aforesaid  Wardman  and  Bones  note  on  the  Annapolis 
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Hotel  were  reinvested  in  note  made  by  one  Owens  for 
$500.00. 

On  May  9,  1922,  the  plaintiff  purchased  from  Swartzell, 
Rheem  &  Hensev  Company  note  made  by  one  O’Neill  for 
$400.00.  ‘  1 

On  April  1,  1925,  the  plaintiff  purchased  note  ltnade  by 
one  Miller  for  $500.00  from  proceeds  of  payment:  of  the 
aforesaid  O’Neill  note  of  $400.00,  together  with  additional 
payment  of  $100.00. 

On  March  23,  1928,  the  proceeds  of  payment  of  the  afore¬ 
said  Miller  note  were  reinvested  in  note  made  by  one  Mc¬ 
Donald  for  $500.00. 

On  August  13,  1923,  plaintiff  purchased  from  Swartzell, 
Rheem  &  Hensev  Company  note  made  by  one  Jones  for 
$500.00.  j 

On  May  19,  1925,  the  proceeds  of  payment  of  thd  afore¬ 
said  Jones  note  were  reinvested  in  note  made  bv  Wardman 
and  Bones  on  the  Carlton  Hotel  for  $500.00. 

On  November  22,  1928,  the  proceeds  of  payment  of  the 
aforesaid  Wardman  Park  Hotel  Company  note  for  $500.00, 
together  with  proceeds  of  payment  of  Wardman  and  Bones 
note  for  $500.00  on  the  Carlton  Hotel,  were  reinvested  in 
note  No.  1502  for  $1,000.00  made  by  Wardman  and  Bones 
on  the  Shoreham  Building  (the  said  Shoreham  Building 
note  referred  to  in  the  pleading  in  this  case). 

On  October  6,  1924,  plaintiff  purchased  from  Swartzell, 
Rheem  &■  Hensev  Company  note  made  by  one  Etchison  for 
$500.00. 

On  September  22,  1926,  the  proceeds  of  paymentl  of  the 
aforesaid  Etchison  note  for  $500.00  were  reinvested  in  note 
made  by  one  White  for  $500.00. 

On  March  12,  1929,  the  proceeds  of  payment  of  the  afore¬ 
said  White  note  for  $500.00  were  reinvested  in  note  made 
by  one  Harris  for  $500.00. 

35  On  September,  1925,  plaintiff  purchased  from 
Swartzell,  Rheem  &  Hensev  Company  note  rr(ade  by 
one  Hughes  for  $500.00. 

On  September  14,  1928,  the  proceeds  of  payment  of  the 
aforesaid  Hughes  note  for  $500.00,  together  with  proceeds 
of  payment  of  note  made  by  one  Schladt  for  $500.03  were 
reinvested  in  note  made  by  one  Stern  for  $1,000.00. 
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On  May,  1926,  plaintiff  purchased  from  Swartzell,  Bheeni 
&  Hensey  Company  note  made  by  one  Schladt  for  $500.00. 

On  February  14,  1928,  the  proceeds  of  payment  of  the 
aforesaid  Schladt  note  for  $500.00,  together  with  proceeds 
of  payment  of  note  made  by  one  Hughes  for  $500.00,  were 
reinvested  in  note  made  by  one  Stern  for  $1,000.00. 

On  May  13,  1926,  plaintiff  purchased  from  Swartzell, 
Bheem  &  Hensey  Company  note  made  by  one  Johnstone 
for  $500.00. 

On  July  24,  1929,  the  proceeds  of  payment  of  the  afore¬ 
said  Johnstone  note  for  $500.00,  were  reinvested  in  note  on 
the  Broadmoor  Apartment  for  $500.00. 

On  June  6,  1927,  plaintiff  purchased  from  Swartzell, 
Bheem  &  Hensey  Company  note  made  by  one  Woods  for 
$500.00. 

On  June  20,  1930,  plaintiff  received  from  Swartzell, 
Bheeni  &  Hensey  Company  check  in  the  sum  of  $500.00  m 
payment  of  said  Woods  note. 

On  January  14,  1928,  plaintiff  purchased  from  Swartzell, 
Bheem  &  Hensey  Company  note  made  by  one  Miller  for 
$500.00. 

On  October  5,  1927,  plaintiff  purchased  from  Swartzell, 
Bheem  &  Hensey  Company  note  made  by  one  Kress  for 


$500.00. 

On  December  16,  1930,  plaintiff  received  from  Swartzell, 
Bheem  &  Hensey  Company  check  for  $500.00  in  payment  of 
said  Kress  note. 

20.  All  payments  of  principal  and  interest  on  account  of 
all  the  aforesaid  investments  were  received  for  plaintiff 
by  the  Company,  except  that  plaintiff  has  received  no  pay¬ 
ment  on  account  of  said  Wardman  and  Bones  Shoreham 
Building  note  since  August  1,  1930.  All  above  interest  pay¬ 
ments  made  to  plaintiff  were  received  by  plaintiff  from  the 
company.  The  method  by  which  the  transactions  between 
plaintiff  Mary  Masengill  and  Swartzell,  Bheem  &  Hensey 
Company  were  carried  on  in  respect  of  investments,  rein¬ 
vestments  and  payments,  is  indicated  by  correspondence 
between  plaintiff  and  the  said  Company,  as  shown  by  copies 
thereof  from  the  files  of  said  Company,  attached  tc  this 
stipulation,  marked  Exhibit  H  and  made  a  part  hereof, 
which  it  is  expressly  agreed  may  be  offered  and  received  in 
evidence  with  the  same  force  and  effect  as  if  they  were 
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originals.  It  is  agreed  that  copies  of  such  papers  addressed 
to  plaintiff  by  the  Company  without  signature  but 
36  with  initial  “R”  were  written  by  Edmund  D.  Rheem, 
Vice  President;  and  that  those  with  the  initial  “B” 
were  written  by  J.  Newton  Brewer,  Vice  President. 

21.  Plaintiff  Mae  E.  Crutcher  was  on  July  16,  1930  the 
owner  of  Wardman  and  Bones  notes  in  the  sum  of  $1,000.00, 
secured  on  property  known  as  the  Shoreham  Building,  situ¬ 
ated  at  15th  and  H  Street,  N.  W.,  under  deed  of  trust,  dated 
August  1,  1928,  the  said  notes  being  described  in  numbers 
and  amounts  as  follows : 

Number  1970  of  2790  for  $500.00 
Number  1971  of  2790  for  $500.00 

22.  The  said  notes  were  acquired  by  Mae  E.  Crutcher 
from  Swartzell,  Rheem  &  Hensev  Company  on  January  14, 
1929,  and  she  still  is  the  owner  of  same.  From  January  14, 

1929,  until  September  8,  1930,  Miss  Crutcher  had  said  notes 
in  her  possession,  and  on  September  8,  1930,  she  left  them 
with  said  company  for  collection;  said  notes  are  now  in  the 
custody  of  the  trustees  in  bankruptcy  in  said  proceedings. 

23.  On  August  15,  1930,  Swartzell,  Rheem  &  Hensev  Com¬ 
pany  credited  to  the  account  of  Miss  Crutcher  the  sum  of 
$1,000.00  as  having  been  received  by  it  in  payment  of  the 
principal  of  said  notes;  the  Company  did  not  remit  the  sum 
of  $1,000.00,  or  any  part  of  it,  to  Miss  Crutcher,  n^>r  did 
she  receive  other  notes  as  a  reinvestment  of  said  sum  or 
any  part  thereof,  nor  did  she  receive  any  express  notice  or 
have  any  knowledge  prior  to  the  institution  of  bankruptcy 
proceedings  of  Swartzell,  Rheem  &  Hensev  Company,  Jan¬ 
uary  26,  1931,  that  the  Wardman  and  Bones  notes  dated 
August  1,  1928,  secured  by  deed  of  trust  on  the  ShoJ-eham 
Building  had  been  paid.  On  July  28,  1930,  the  Company 
remitted  to  Miss  Crutcher  $30.00  as  interest  oi}  this 
$1,000.00  to  August  1,  1930.  All  previously  accrued  inter¬ 
est  on  these  notes  had  been  remitted  by  said  Company  to 
Miss  Crutcher,  but  Miss  Crutcher  has  received  no  payment 
on  account  of  interest  on  said  $1,000.00  since  August  1, 

1930.  " 

24.  Plaintiff,  Mae  E.  Crutcher,  has  filed  and  duly  proved 
her  claim  for  said  $1,000.00,  and  unpaid  interest  therein,  in 
the  bankruptcy  proceedings,  and  that  claim  has  be<^n  al- 
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lowed  as  provided  by  the  bankruptcy  law.  Copy  of 
37  said  proof  of  claim  is  attached  hereto  marked  Ex¬ 
hibit  I.  It  is  expressly  stipulated  and  agreed  that 
said  Exhibit  I  mav  be  used  as  evidence  in  the  trial  of  this 
cause  by  any  party  hereto  without  further  proof  thereof, 
and  shall  be  received  as  evidence  with  the  same  force  and 
effect  as  if  it  was  the  duly  proved  original  thereof. 

25.  The  entire  transactions  between  Swartzell,  Rheem  & 
Hensey  Company  and  plaintiff  Crutcher  in  purchases  and 
investments  in  real  estate  notes,  including  the  Shoreham 
Building  notes  are  set  out  as  follows: 

On  June  29,  1927,  plaintiff  purchased  from  Swartzell, 
Rheem  &  Hensey  Company  note  made  by  one  Hedin  for 
$1,000.00. 

On  March  12,  1929,  the  proceeds  of  payment  of  the  afore¬ 
said  Hedin  note  were  reinvested  in  note  on  the  Broadmoor 
Apartments  for  $1,000.00. 

On  July  11,  1927,  plaintiff  purchased  from  Swartzell, 
Rheem  &  Hensev  Companv  note  made  bv  one  Howar  for 
$1,000.00. 

On  September  28,  1928,  plaintiff  was  credited  with  the 
payment  of  $1,000.00  on  said  Howar  note. 

On  January  14,  1929,  the  credit  balance  of  $1,000.00  was 
invested  in  notes  made  bv  Wardman  and  Bones  Xo.  1970 
and  1971  on  the  Shoreham  Building  for  $500.00  each,  total¬ 
ing  $1,000.00  (the  said  Shoreham  Building  notes  referred 
to  in  the  pleadings  in  this  case). 

26.  All  payments  of  principal  and  interest  on  account  of 
all  the  aforesaid  investments  were  received  for  plaintiff 
by  the  Company,  except  that  plaintiff  has  received  no  pay¬ 
ment  on  account  of  said  Wardman  and  Bones  Shoreham 


Building  notes  since  August  1,  1930.  All  above  interest 
payments  made  to  plaintiff  were  received  by  plaintiff  from 
the  company.  The  method  by  which  the  transactions  be¬ 
tween  plaintiff  Mae  E.  Crutcher  and  Swartzell,  Rheem  & 
Hensey  Company  were  carried  on  in  respect  of  investments, 
reinvestments  and  payments,  is  indicated  by  correspon¬ 
dence  between  plaintiff  and  the  said  company,  as  shown  by 
copies  thereof  from  the  files  of  said  Company  attached  to 
this  stipulation,  marked  Exhibit  J  and  made  a  part  hereof, 
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evidence  with  the  same  force  and  effect  as  if  they  were 
originals.  It  is  agreed  that  copies  of  such  papers  addressed 
to  plaintiff  by  the  Company  without  signature  but  with 
initial  “R”  were  written  by  Edmund  D.  Rheem, 
38  Vice  President;  and  that  those  with  the  initial  “H” 
were  written  by  John  II.  Holmead,  Treasurer. 

27.  Plaintiff  Walter  0.  Norwood  was  on  July  16,  1930  the 
owner  of  Wardman  and  Bones  notes  in  the  sum  of  $7700.00, 
secured  on  property  known  as  the  Shoreham  Building,  situ¬ 
ated  at  15th  and  IJ  Streets,  N.  W.,  under  deed  of  trust  dated 
August  1,  1928,  the  said  notes  being  described  in  pumbers 
and  amounts  as  follows* 

Number  2422-2445  Inclusive  of  2790  I 

$300.00  each — total  . $7200.oj) 

Number  2189  of  27QO  .  400.0  ) 

Number  2724  of  2790  100.00 


prwood 


$7700.00 

28.  The  said  notes  were  acouired  by  Walter  O.  N 

l 

from  Swartzell,  Rheem  &  Hensev  Company  on  February 
23,  1929.  On  August  15,  1930.  the  Company  credited  to  the 
accounts  of  Walter  O.  Norwood  the  sum  of  $7700.00  as  hav¬ 
ing  been  received  by  it  in  payment  of  the  principal  of  said 
notes:  the  Company  did  not  remit,  the  sum  of  $7700.00  or 
any  part  of  it  to  Walter  O.  Norwood,  nor  did  he  receive 
at  that  time  other  notes  as  a  reinvestment  of  said  sum,  or 
any  part  thereof,  nor  did  lie  receive  any  express  notice  or 
have  any  knowledge  prior  to  October  22,  1930,  that  the 
Wardman  and  Bones  notes  dated  August  1,  1928,  secured 
by  deed  of  trust  on  Shoreham  Building  had  been  paid.  On 
July  29,  1930,  the  Company  remitted  to  Walter  O.  Norwood 
$231.00  as  interest  on  the  $7700.00  to  August  1,  1930.  All 
previously  accrued  interest  on  these  notes  had  bejen  re 
mitted  by  said  Company  to  Walter  O.  Norwood,  but 
received  no  payment  on  account  of  interest  on  said  $7 
notes  since  August  1,  1930.  On  October  10,  1930,  Swf 
Rheem  &  Hensev  Company  wrote  to  plaintiff  Norvj 
letter  in  words  and  figures  as  follows: 


lie  has 
700.00 
Irtzeil, 
ood  a 
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i  ‘ 4  October  10th,  1930. 

Mr.  Walter  0.  Norwood, 

1348  Shepherd  St.,  N.  W.? 

City. 

Dear  Walter: 

I  received  this  morning  the  order  on  the  National  Sav¬ 
ings  &  Trust  Co.  for  your  $250.  note  of  Bryce  G.  Payne, 
which  matured  the  30th  of  June  last.  Your  notes  of 
39  Wardman  &  Bones  aggregating  $7200.  dated  August 
1st,  1928,  are  going  to  be  paid  before  maturity  with 
a  two  months’  bonus  interest,  so  we  have  re-invested  these 
proceeds,  together  with  those  of  the  Payne  loan  into  notes 
of  Walter  M.  Kirkley,  for  $7,450.,  dated  February  28th, 
1930,  running  for  five  years  at  (PJ ,  which  we  consider  am¬ 
ply  secured  by  first  deed  of  trust. 

We  are  enclosing  herewith  the  receipt  for  the  new  notes 
together  with  i a  duplicate  deposit  slip  from  the  National 
Savings  &  Trust  Co.  for  $112.10  and  also  our  statement 
showing  the  transaction  in  detail. 

You  also  hold  a  $500.  note  of  Wardman  &  Bones,  dated 
August  1st,  1928  in  your  Special  Account  and  re-invested 

this  with  the  accumulation  into  notes  of  Walter  M.  Kirklev 

*• 

for  $600.  and  are  enclosing  herewith  a  statement  showing 
the  transaction. 

With  kindest  regards,  I  remain, 

Very  truly  yours, 

H:BMT”  Treasurer. 

With  said  letter  there  was  transmitted  by  said  Company 
to  plaintiff  Norwood  statement  in  words  and  figures  as 
follows : 
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Washington,  D.  C.,  October  10 
Mr.  Walter  0.  Norwood  “Special  Account”  Dr. 

To  SwaRTZELL,  RhEEM  &  IiENSEY  Co. 

Mortgage  Bankers 
727  15th  Street  Northwest 


^L. 
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1930 


To  note  Walter  M.  Kirklev  600 

“  balance  left  to  credit  of  account  8  50 


CR. 


Feb  10/28 

Bv  interest  Wardman 

&  Bones 

16  25 

Aug  17/28 

a  a 

4  4 

4  4 

44 

16  25 

Feb  12/29 

ti  a 

4  4 

4  4 

4  4 

16  25 

Julv  26/29 

a  4  4 

4  4 

4  4 

4  4 

15  00 

Jan  29/30 

4  4  4  4 

4  4 

4  4 

4  4 

15  00 

July  28/30 

4  4  <4 

4  4  4  4 

4  4 

allowed  on 

4  4  4  4 

account 

15  00 
7  25 

.  4 


4  4 


4  4 


note  Wardman  &  Bones 
interest  Aug.  1st  to  Aug.  28th 
two  months’  bonus 


500 
2  50 
5 


608  50 


608  50 


40  Washington,  D.  C.  October  lOt 

Mr.  Walter  O.  Norwood,  Dr. 

To  Swartzell,  Rheem  &  Hesney  Co. 

M ortgage  B a  n  k  ers 
727  15th  Street  Northwest 
To  notes  Kirklev,  dated  Feb.  28/30  7450 

1 1  check  herewith  112  10 

CR 

By  notes  Wardman  &  Bones 
“  interest  Aug.  1st  to  Aug.  28th 
“  two  months’  bonus 
“  note  Bryce  G.  Payne 
“  interest  June  30th  to  Aug.  28th 


:1,  1930 


200 
36 
72 
250 
410 


7562  10  7562  10 
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With  said  letter  of  October  10,  1930,  there  was  trans¬ 
mitted  by  said  Company  to  said  Norwood  receipts  in  words 
and  figures  as  follows: 

i  727  15th  Street,  N.  W., 

Washington,  D.  C.,  October  10,  1930 

7450.00 

RECEIVED  of  Walter  O.  Norwood  for  collection  and 
safekeeping  ten  notes  drawn  by  Walter  M.  Kirkley,  num¬ 
bered  219-225,  640,  703,  704,  aggregating  $7450.00,  dated 
February  28^  1930,  secured  by  first  deed  of  Trust  on  part 
Parcel  31/80.  bearing  interest  at  the  rate  of  6%  5  vrs. 

SWARTZELL,  RHEEM  &  HEXSEY  CO. 

By  (sgd)  John  H.  Holmead. 

T reas . 


600.00 


727  15th  Street,  X.  W., 

Washington,  J).  C.,  October  10,  1930 


RECEIVED  of  Walter  O.  Norwood  (special  acc’t)  for 
collection  and  safekeeping  two  notes  drawn  by  Walter  M. 
Kirkly,  numbered  595  and  596,  aggregating  $600.00,  dated 
February  28,  1930,  secured  by  first  deed  of  Trust  on  part 
Parcel  31/80,  bearing  interest  at  the  rate  of  6c/(  5  yrs. 

SWARTZELL,  RHEEM  &  HESXEY  CO. 

By  (sgd)  John  H.  Holmead. 

T  reas. 

41  According  to  the  records  of  Swartzell,  Rlieem  & 
Hensey  Company,  the  sum  of  $7700.00  was  credited 
to  Walter  Oi  Norwood  on  August  15,  1930,  and  that  on 
October  22,  1930,  the  said  credit  of  $7700.00,  together  with 
an  additional  credit  of  $100.00,  representing  an  accumula¬ 
tion  of  interest,  together  with  a  credit  of  $250.00  resulting 
from  payment  of  Payne  note  for  $250.00  on  July  20,  1929, 
for  a  total  amount  of  $8050.00  was  charged  to  plaintiff  on 
account  of  Kirkley  notes  on  the  Westchester  Apartments 
totaling  $8050.00. 

29.  Plaintiff,  Walter  O.  Norwood,  has  filed  and  dulv 
proved  his  claim  in  the  bankruptcy  proceedings  as  per 
copy  hereto  attached,  marked  Exhibit  K,  and  made  part 
hereof.  Said  claim  has  been  allowed  as  provided  by  the 
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bankruptcy  law.  It  is  expressly  stipulated  and  agreed  that 
said  Exhibit  K  may  be  used  as  evidence  in  the  trial  of  this 
cause  by  any  party  hereto  without  any  proof  thereof,  and 
shall  be  received  as  evidence  with  the  same  force  and  effect 
as  if  it  was  the  duly  approved  original  thereof. 

30.  The  entire  transactions  between  Swartzell,  Rheern  & 
Hensey  Company  and  plaintiff  Norwood  in  purchases  and 
investments  in  real  estate  notes,  including  the  Shoreham 
Building  notes,  are  set  out  as  follows: 

On  May  4,  1922,  plaintiff  purchased  note  made  by  one 
Asquith  from  Swartzell,  Rheem  &  Hensev  Company  for 
$500.00.  *  j 

On  July  3,  1922,  plaintiff  purchased  from  Company  addi¬ 
tional  notes  made  by  one  Asquith  for  $2,000.00  (bringing 
total  amount  of  Asquith  notes  to  $2500.00. 

On  October  4,  1924,  the  proceeds  of  payment  of  the  afore¬ 
said  Asquith  notes  for  $2500.00  together  with  an  additional 
payment  of  $500.00,  were  invested  in  notes  made  by  Ward- 
man  and  Bones  on  the  Annapolis  Hotel. 

On  August  20,  1926,  plaintiff  purchased  from  Swartzell, 
Rheern  &  Hensey  Company  additional  Wardman  and 
Bones  notes  on  the  Annapolis  Hotel  for  $1700.00. 

On  May  21,  1927,  plaintiff  purchased  additional  Ward- 
man  and  Bones  notes  on  the  Annapolis  Hotel  for  $2,000.00, 
bringing  total  amount  of  Wardman  and  Bones  notes  on 
Annapolis  Hotel  to  $6700.00. 

On  February  23,  1929,  the  proceeds  of  payment  of  the 
aforesaid  Wardman  and  Bones  notes  on  the  Annapolis 
Hotel  totaling  $6700.00,  together  with  Wardman  and  Bones 
note  on  the  Annapolis  Hotel  for  $500.00  obtained  through 
reinvestment  of  proceeds  of  payment  of  Hawley  note  for 
$500.00  on  February  17,  1928,  and  together  with  additional 
Wardman  and  Bones  note  on  Annapolis  Hotel  for  $500.00 
which  plaintiff  purchased  from  Swartzell,  Rheern  &  Hen¬ 
sey  Company  on  September  24,  1927,  were  reinvested  in 
Wardman  and  Bones  notes  on  the  Shoreham  Building,  to¬ 
taling  $7700.00  (the  said  Shoreham  Building  notes  re¬ 
ferred  to  in  the  pleadings  in  this  case). 

42  On  August  15,  1930,  according  to  records  of 
Swartzell.  Rheern  &  Hensey  Company  plaintiff  was 
credited  with  87700.00  on  account  of  payment  of  said 
Wardman  and  Bones  notes  on  the  Shoreham  Building. 
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On  October  22,  1930,  according  to  records  of  Swartzell, 
Rheem  &  Hensey  Company,  the  said  $7700.00,  together 
with  proceeds  of  payment  on  July  20,  1929  of  Payne  note 
for  $250.00,  together  with  additional  $100.00  accumulation 
of  interest,  were  charged  to  plaintiff  on  account  of 
Kirklev  notes  on  the  Westchester  Apartments,  totaling 
$8050.00. 

On  January!  2,  1925,  plaintiff  purchased  from  Swartzell, 
Rheem  &  Hensey  Company  note  made  by  one  Cheshire 
for  $250.00. 

On  January  3,  1925,  plaintiff  purchased  from  Swartzell, 
Rheem  &  Hensey  Company  additional  notes  made  by 
Cheshire  for  $2,000.00,  bringing  total  amount  of  Cheshire 
notes  to  $2,250.00. 

On  June  10,  1925,  the  proceeds  of  payment  of  the  afore¬ 
said  Cheshire  notes,  totaling  $2,250.00,  together  with  addi¬ 
tional  payment  of  $250.00,  were  invested  in  Daoud  notes 
totaling  $2500.00. 

On  May  20, 1 1927,  the  proceeds  of  payment  of  aforesaid 
Daoud  notes  were  reinvested  in  notes  of  Yingling  for 
$2500.00. 

On  July  14,  1928,  plaintiff  was  credited  with  payment  of 
Yingling  notes  for  $2500.00. 

On  April  12,  1929,  proceeds  of  payment  of  aforesaid 
Yingling  notes  were  reinvested  in  notes  made  by  one  Min- 
nick  for  $2500.00. 

On  October  14,  1922,  plaintiff  purchased  from  Swartzell, 
Rheem  &  Hensey  Company  note  made  by  one  Schladt  for 
$500.00. 

On  September  27,  1926,  plaintiff  was  credited  with  pay¬ 
ment  of  said  Schladt  note  for  $500.00. 

On  October  14,  1926,  proceeds  of  payment  of  aforesaid 
Schladt  note  were  reinvested  in  note  made  by  one  Woods 
for  $500.00. 

On  April  22,  1927,  the  proceeds  of  payment  of  the  afore¬ 
said  Woods  note  were  reinvested  in  note  made  hy  one 
Hawley  for  $500.00. 

On  January  10,  1928,  the  plaintiff  was  credited  with  pay¬ 
ment  of  Hawley  note  for  $500.00. 

On  February  17,  1928,  the  proceeds  of  payment  of  the 

aforesaid  Hawlev  note  were  reinvested  in  note  made  bv 

•  » 

Wardman  and  Bones  on  Annapolis  Hotel  for  $500.00. 
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On  February  23,  1929,  the  proceeds  of  paymeijt  of  said 
Wardman  and  Bones  note  on  Annapolis  Hotel  fo::  $500.00, 
together  with  additional  Wardman  and  Bones  notes  on 
Annapolis  Hotel,  totaling  $7200.00,  above  referred,  to,  wero 
reinvested  in  notes  made  by  Wardman  and  Bones  on  the 
Shoreliam  Building,  totaling  $7700.00  (the  said  ^horeham 
Building  notes  referred  to  in  pleadings  in  this  case). 

On  August  29,  1925,  plaintiff  purchased  from  Swartzell, 
Rheem  &  Hensey  Company  note  made  by  one  Payne  for 
$250.00. 

On  July  20,  1929,  plaintiff  was  credited  with  payment  of 
said  Payne  note  for  $250.00. 

On  October  22,  1930,  according  to  records  of  Swartzell, 
Rheem  &  Hensey  Company,  the  proceeds  of  payment  of 
Payne  note  of  $250.00  credited  on  July  20,  1929,  together 
with  $7200.00,  credited  to  plaintiff  on  August  15,  1930, 
together  with  additional  credit  of  $500.00  as  of  August  15, 
1930,  were  charged  to  plaintiff  on  account  of  notes  made 
by  one  Kirklev  on  the  Westchester  Apartments. 

43  On  March  26,  1926,  plaintiff  purchased  from 
Swartzell,  Rheem  &  Hensey  Company  note  inade  by 
one  Etchison  for  $500.00. 

On  July  14,  1926,  plaintiff  was  credited  with  payment  of 
said  Etchison  note  for  $500.00. 

On  September  23,  1926,  the  proceeds  of  payment  of  afore¬ 
said  Etchison  note  on  July  14,  1926,  were  reinvested  in  note 
made  by  one  Leetli  for  $500.00. 

On  June  29,  1927,  proceeds  of  payment  of  aforesaid 
Leetli  note  were  reinvested  in  note  made  by  one  White 
for  $500.00. 

On  February  6,  1929,  plaintiff  was  credited  with  $500.00 
on  account  of  payment  of  aforesaid  White  note  for  $500.00. 

On  March  12,  1929,  the  proceeds  of  payment  of  aforesaid 
White  note  on  February  6,  1929,  were  reinvested  in  note 
made  by  one  Harris  for  $500.00. 

On  February  7,  1928,  plaintiff  purchased  from  Swartzell, 
Rheem  &  Hensey  Company  note  made  by  one  Etch  ison  for 
$1,000.00. 

On  August  15,  1929,  plaintiff  was  credited  with  $1,000.00 
on  account  of  payment  of  said  Etchison  note  for  $1,000.00. 

On  November  26,  1929,  proceeds  of  payment  of  af  oresaid 
Etchison  note  were  reinvested  in  note  made  by  one  Stern 
for  $1,000.00. 
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On  November  26,  1930,  plaintiff  was  credited  with 
$1,000.00  on  account  of  Stern  note  taken  from  plaintiff’s 
jacket  which!  was  left  with  Swartzell,  Rheem  &  Hensey 
Company  for  safekeeping  and  collection. 

On  September  24,  1927,  plaintiff  purchased  note  made  by 
Ward  man  and  Bones  on  Annapolis  Hotel  for  $500.00. 

On  February  23,  1929,  the  proceeds  of  payment  of  afore¬ 
said  Wardman  and  Bones  note  on  Annapolis  Hotel  were  re¬ 
invested  in  Wardman  and  Bones  note  for  $500.00  on  Shore- 
ham  Building,  together  with  additional  Wardman  and  Bones 
notes  on  Annapolis  Hotel  for  $7200.00  for  a  total  reinvest¬ 
ment  of  $7700.00  (the  said  Shoreham  Building  notes  re¬ 
ferred  to  in  pleadings  of  this  case). 

On  August  15,  1930,  according  to  records  of  Swartzell, 
Rheem  &  Hensey  Company,  plaintiff  was  credited  with 
$500.00  on  account  of  said  Wardman  and  Bones  note  for 
$500.00  on  Shoreham  Building. 

On  October  22,  1930,  according  to  records  of  Swartzell, 
Rheem  &  Hensey  Company,  the  above-mentioned  $500.00, 
together  with  an  accumulation  of  interest  of  $100.00,  to¬ 
gether  with  additional  credits  of  $7450.00  credited  to  plain¬ 
tiff’s  accounts  on  August  15,  1930,  as  above  set  out,  for 
total  of  $8050.00,  were  charged  to  plaintiff  on  account  of 
Kirkley  notes  on  Westchester  Apartments  for  total  of 
$8050.00. 

31.  All  payments  of  principal  and  interest  on  account  of 
all  the  aforesaid  investments  were  received  for  plaintiff  by 
the  Company,  except  that  plaintiff  has  received  no  payment 
on  account  of  said  Wardman  and  Bones  Shoreham  Building 
notes  since  August  1,  1930.  All  above  interest  payments 
made  to  plaintiff  were  received  by  plaintiff  from  the  Com¬ 
pany,  except  the  interest  of  $100.00  credited  by  Company 
to  plaintiff’s  account  as  accrued  interest  and  included  in 
$8050.00  Kirkley  notes  on  the  Westchester  Apart- 
44  meats  as  above  referred  to.  The  method  by  which 
the  transactions  between  plaintiff  Walter  O.  Nor¬ 
wood  and  Swartzell,  Rheem  &  Hensey  Company  were  car¬ 
ried  on  in  respect  of  investments,  reinvestments  and  pay¬ 
ments,  is  indicated  by  correspondence  between  plaintiff 
and  the  said  Company,  as  shown  by  copies  thereof  from 
the  files  of  said  Company  attached  to  this  stipulation 
marked  Exhibit  L  and  made  a  part  hereof,  which  it  is 
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expressly  agreed  may  be  offered  and  received  in  Evidence 
with  the  same  force  and  effect  as  if  they  were  originals. 
It  is  agreed  that  copies  of  such  papers  addressed  to  plain¬ 
tiff  by  the  Company  without  signature  but  with  initial  “R” 
were  written  by  Edmund  D.  Rheem,  Vice  President;  that 
those  with  the  initial  “H”  were  written  by  John  IH.  Hoi- 
mead,  Treasurer;  and  that  those  with  the  initial  “B”  were 
written  by  J.  Newton  Brewer,  Vice  President. 

32.  Two  thousand  seven  hundred  and  ninety  notes  se- 
cured  by  deed  of  trust,  Exhibit  A  hereto,  were  solq  by  the 

to  987 
States, 
ii,  and 


Company  subsequent  to  their  date,  August  1,  1928j 
different  persons  residing  in  32  states  of  the  United 
the  District  of  Columbia,  the  Territory  of  Haws 
three  foreign  countries.  Three  hundred  and  fifty-nine  of 
the  purchasers  of  said  notes,  holding  937  of  the  notes,  did 
not  at  any  time  prior  to  August,  1930,  have  actual  custody 
of  any  of  said  notes,  the  same  being  permitted  by  said 
persons  to  remain  with  the  Company  for  safekeeping  and 
collection  and  for  which  notes  said  noteholders  received 
receipts  of  the  following  character  and  description: 

727  15th  Street,  N.  W., 

$ .  Washington,  D.  C . 19 

Received  of  .  for  collection 

and  safekeeping . note  ....  drawn  by  .... 

numbered . ,  aggregating  $. . 

dated . ,  secured  by  first  deed  of  trust 

on  Lot . ,  Square . ,  bearing  interest  at 

the  rate  of . %. 

Swartzell,  Rheem  &  Hensey  Co. 

T>__ 


Bv 


lot*  the 


45  33.  No  payments  have  been  made  on  any 

claims  proved  in  the  bankruptcy  proceedings,  as 
hereinabove  stated. 

34.  Nothing  herein  contained  shall  be  construed  as  an 
admission  that  any  of  the  facts  hereinabove  set  forth  save 
only  those  contained  in  paragraphs  1  and  2  hereof  were 
known  to  the  defendant  at  any  time  prior  to  January  26, 
1931,  the  date  of  the  adjudication  of  the  Companyj  as  a 
bankrupt  in  the  bankruptcy  proceedings. 

It  is  further  stipulated  and  agreed  that 
1.  The  facts  hereinabove  set  forth  in  this  stipulation 
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shall  be  considered  by  the  Court,  upon  any  trial  or  trials  of 
this  case,  with  the  same  force  and  effect  as  if  they  had 
been  proved  by  the  testimony  of  witnesses  and  the  intro¬ 
duction  in  evidence  of  the  originals  of  the  documents  here¬ 
inbefore  referred  to,  subject  to  all  objections  and  excep¬ 
tions  as  to  competency,  materiality  and  relevancy  as  mav 
be  urged  at  the  trial  of  the  above  entitled  cause. 

2.  The  stenographic  record  of  the  testimony  of  Patrick 
J.  Hurley  and  Joseph  I.  Cromwell  as  given  by  them  as  wit¬ 
nesses  in  the  case  of  Martha  Virginia  Rhoderick,  et  al.,  vs. 
Luther  A.  Swartzell,  et  al.,  in  Equity  cause  Xo.  52,456,  in 
the  Supreme  Court  of  the  District  of  Columbia,  may  be 
read  and  used  by  any  of  the  parties  hereto  at  the  trial  or 
trials  of  this  cause,  with  the  same  force  and  effect  as 
through  said  witnesses  were  personally  present  and  testi¬ 
fying  at  said  trial  or  trials  and  the  facts  therein  stated 
had  been  proved  bv  the  testimony  of  said  Hurlev  and 
Cromwell  at  the  trial  hereof,  subject  to  the  right  of  any 
party  to  object  thereto  on  the  ground  of  incompetencv,  im¬ 
materiality  or  irrelevancy  on  the  issues  in  this  cause. 

»  % 

3.  This  stipulation  and  agreement  has  been  executed  in 
triplicate-originals,  one  of  which  shall  be  filed  of  record  in 
this  case.  The  exhibits  to  this  stipulation  are  attached  to 
the  original  filed  in  the  office  of  the  Clerk  of  the  Supreme 

Court  of  the  District  of  Columbia. 

46  Entered  into  at  Washington,  District  of  Colum¬ 
bia,  by  all  of  the  parties  in  this  case,  acting  by  their 
attorneys  of  record,  this  13th  day  of  January,  1934. 

The  exhibits  referred  to  in  the  above  stipulation,  on  ac¬ 
count  of  their  number  and  length  are  not  copied  herein. 
It  is  stipulated  by  and  between  counsel  for  the  respective 
parties  hereto  that  either  side  may  refe"  to  said  exhibits 
or  any  of  them  in  their  briefs  or  in  oral  argument  and  that 
said  exhibits  or  any  of  them  may  be  exhibited  to  the  Court 
upon  argument  of  these  cases  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  or  in  any  other 
appellate  court. 

Thereupon  counsel  for  the  plaintiffs  in  the  Wehner  case 
offered,  and  there  was  received  in  evidence,  a  written  stipu¬ 
lation  entered  into  between  the  parties  as  to  certain  facts, 
the  first  clause  whereof  is  as  follows: 
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“It  is  hereby  stipulated  and  agreed  between  the  parties 
plaintiff  and  defendant  in  the  above  entitled  cause,  sub¬ 
ject  to  all  objections  and  exceptions  as  to  materiality  and 
relevancy  as  may  be  urged  at  the  trial  of  the  above  en¬ 
titled  cause,  and  provided  this  stipulation  shall  be  without 
prejudice  to  the  right  of  any  party  to  introduce  other  and 
further  evidence  not  inconsistent  with  the  facts  herein 
stipulated.  ” 


The  facts  stipulated  therein  with  respect  to  eacji  party 
are,  in  substance,  the  following: 

1.  The  Riggs  National  Bank,  defendant,  (hereinafter 
called  the  Bank),  is  a  national  banking  association  or¬ 
ganized  under  the  National  Banking  Laws  of  the  United 
States  in  1896,  since  which  time,  down  to  the  present,  it 
has  in  the  City  of  Washington,  District  of  Columbia,  exer¬ 
cised  all  the  powers  and  conducted  all  of  the  business  au¬ 
thorized  to  be  exercised  and  conducted  bv  national  banks; 
said  defendant,  upon  its  organization  as  a  national  banking 
association,  succeeded,  without  interruption,  to  the  banking 
business  theretofore  conducted  continuously  since  1836, 
by  Riggs  &  Co.,  a  co-partnership. 


47  2.  (Sets  forth  the  facts  relating  to  Swartzell, 


Rlieem  &  Ilensey  Company’s  incorporation  and 
business  as  set  forth  in  the  first  paragraph  of  the  Court’s 
Finding  of  Fact  No.  2). 

3.  August  1,  1928,  Harry  Wardman  and  Thontias  P. 
Bones  were  the  owners  in  fee  simple,  as  joint  tenants,  of 
lands  and  premises  in  the  District  of  Columbia  situated 
at  the  corner  of  Fifteenth  and  H  Streets,  Northwest,  in  the 
City  of  Washington,  and  improved  by  an  office  building 
known  as  the  Shoreham  Building. 

4.  On  August  1,  1928,  Wardman  and  Bones  as  owners  of 
the  aforesaid  lands  and  premises  executed  and  delivered 
a  deed  of  trust  thereon  to  Luther  A.  Swartzell  and  H<jimund 
D.  Rlieem  as  Trustees,  which  deed  of  trust  was  recorded 
on  August  15,  1928,  in  Liber  6194,  at  folio  347,  of  thej  Land 
Records  of  the  District  of  Columbia.  This  deed  of  trust 

was  to  secure  an  indebtedness  in  the  principal  sum 
48  of  $2,250,000.00,  represented  by  an  issue  of  2790 
promissory  notes.  The  terms  of  the  face  of  e^ch  of 
said  notes,  excepting  only  as  to  the  number  thereof  and 
the  amount  represented  thereby,  were  in  words  and  figures 
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as  set  forth,  in  paragraph  4  of  the  bill  of  complaint,  and 
were  endorsed  by  the  payee,  Holmead,  as  therein  set  forth. 

The  said  Holmead  was  Treasurer  of  the  Company,  and 
received  said  notes  on  behalf  of  the  Company. 

5.  On  October  5,  1929,  Wardman  and  Bones  conveyed 
the  Sho reham  Building  to  VanVranken  and  Wissman,  two 
employees  of  the  Swartzell  Company,  who  held  the  title 
for  the  benefit  of  that  Company. 

6.  On  January  9,  1930,  VanVranken  and  Wissman,  as  the 
record  owners  of  the  Shoreham  Building,  executed  a  deed 
of  trust  to  Luther  A.  Swartzell  and  Edmund  D.  Rlieem  to 
secure  Charles  W.  Handy,  an  employee,  the  sum  of  $300,- 
000.00  represented  by  one  note  for  that  amount.  This  deed 
of  trust  was  recorded  on  July  10,  1930.  Said  Handy  en- 
dorsed  said  note  in  blank,  the  same  having  been  taken  by 
him  for  the  benefit  of  The  Company,  and  The  Company 
negotiated  said  note,  depositing  it  as  collateral  for  its  own 
note  for  $255,000.00  given  for  a  loan  made  it  by  the  South¬ 
ern  Dairies,  Inc.  The  latter  placed  this  note,  with  its  col¬ 
lateral,  in  The  Riggs  Bank  for  collection  for  the  account  of 
said  Southern  Dairies. 

7.  By  deed  dated  June  30,  1930,  and  recorded  July  9, 
1930,  VanVninken  and  Wissman  conveved  the  Shoreham 
Building  to  the  Shoreham  Investment  Company. 

8.  A  release  of  the  Wardman  and  Bones  trust  of  August 
1,  1928,  referred  to  in  paragraph  4  hereof,  was  executed 
by  Luther  A.  Swartzell  and  Edmund  I).  Rlieem,  as  trustees, 
on  July  16,  1930,  and  on  that  date  placed  in  the  hands  of 
the  District  Title  Company  and  was  delivered  and  re¬ 
corded  at  11:45  o’clock  A.  M.,  on  July  17,  1930.  Said  re¬ 
lease  recited  that  the  note  secured  bv  said  deed  of  trust 
had  been  duly  paid  in  accordance  with  the  provisions  of 

said  deed  of  trust. 

49  9.  A  release  of  the  VanVranken  and  Wissman 

trust  to  secure  $300,000.00,  referred  to  in  the  6th 
paragraph  hereof,  was  executed  by  the  said  Swartzell  and 
Rheem  on  July  16,  1930,  on  that  date  placed  in  the  hands 
of  the  District  Title  Company  and  was  delivered  and  re¬ 
corded  at  11:48  o’clock  A.  M.,  on  July  17,  1930.  Said  re¬ 
lease  recited  the  payment  of  the  note  secured  by  said  deed 
of  trust  in  accordance  with  the  terms  thereof. 
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10.  (Sets  forth  the  fact  that  all  the  parties  plaihtiff,  and 
intervenors  (all  hereinafter  referred  to  as  PJaintiffs) 
were,  on  July  16,  1930,  the  owners  of  Shoreham  Building 
notes,  the  stipulated  facts  relating  thereto  being  as  set 
forth  in  the  Court’s  Finding  of  Fact  No.  9,  excepting  as  to 
the  statement  therein  contained  that  Higgs  Bank  had 
knowledge  of  said  facts,  which  statement  was  not  a  part  of 
said  stipulation). 

11.  On  August  15,  1930  The  Company  credited  to  the 
account  of  each  plaintiff  a  sum  representing  the  \  rincipal 
of  these  notes  held  by  each,  and  entered  said  credit  on  the 
ledger  cards  of  each  plaintiff,  but  The  Company  did  not 
remit  these  amounts  in  whole  or  in  part. 

The  plaintiffs  did  not  know  of  these  credit  entries  or 
of  the  deposits  made  in  Riggs  National  Bank  on  July  16, 
1930  until  after  the  bankruptcy  of  the  Company. 

On  July  29,  1930  the  Company  remitted  to  eacjh  note¬ 
holder  the  amount  then  due  as  interest  on  said  note,!  for  the 
period  ending  August  1,  1930,  and  all  previously  hccrued 


interest  had  been  remitted  to  each  plaintiff  by  the  Com¬ 
pany.  I 

All  the  plaintiffs  and  intervenors  filed  and  proved  claims 
in  the  bankruptcy  proceedings,  based  on  the  Shoreham 
Building  notes,  and  those  claims,  excepting  that  of  the 
plaintiff  Kate  Shepherd,  have  been  allowed.  All  plaintiffs 
and  intervenors  set  forth  in  their  proof  of  claim  thlat  they 
were  without  knowledge  of  the  facts  and  that  their  action 
should  not  constitute  an  election,  excepting  the  intervenors 
Henrietta  W.  Moore,  Martha  V.  Rhoderick,  Rigg, 
50  Mary  B.  Robertson,  Margaret  B.  Robinson]  Shue, 
Stabler,  Todd,  Wahl,  Anna  M.  Wilson  and  May  Wil¬ 
son,  which  claims  did  not  contain  said  reservation. 

Said  parties  dealt  with  the  Swartzell  Company  fof  vary¬ 


ing  periods  of  time  and  in  many  cases  accepted  reinvest¬ 
ments  automatically.  I 

Many  of  said  parties  took  the  notes  purchased  by  them 
into  their  own  possession ;  others  left  them  with  the  pwart- 
zell  Company  under  a  form  of  receipt  for  collection  and 
safe  keeping. 

The  parties  received  all  payments  of  principal  and  in¬ 
terest  on  their  investments  from  the  Swartzell  Company. 

None  of  the  parties  had  any  knowledge  as  to  the  Entries 
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made  in  the  books  of  the  Swartzell  Company  nor  the  man¬ 
ner  in  which  they  were  kept. 

12.  Two  thousand  seven  hundred  and  ninetv  notes  se- 

* 

cured  by  deed  of  trust,  Exhibit  A  hereto,  were  sold  bv  the 


Company  subsequent  to  their  date,  August  1,  1928,  to  987 
different  persons  residing  in  32  states  of  the  United  States, 
the  District  of  Columbia,  the  Territory  of  Hawaii,  and 
three  foreign  countries.  Three  hundred  and  fifty-nine  of 
the  purchasers  of  said  notes,  holding  937  of  the  notes,  did 
not  at  any  time  prior  to  August,  1930,  have  actual  posses¬ 
sion  of  any  of  said  notes,  the  same  being  permitted  by  said 
persons  to  remain  in  the  possession  of  the  Company  for 
said  owners'  accounts,  under  the  following  form  of  receipt: 


1  “727  15th  Street,  X.  W. 

“$ . .  Washington,  D.  C . 

Received  .  for  collection  and  safekeeping 

one  note  drawn  bv  Harrv  Wardman  and  Tlios.  P.  Bones, 

numbered  . .  aggregating  $ . ,  dated  August 

1,  1928,  secured  by  first  deed  of  trust  on  Lots  14,  15,  16  and 
pts  17  &  3,  Square  219,  bearing  interest  at  the  rate  of  6% 
— 5  vrs. 

Swartzell,  Rheem  &  Hensev  Co. 

Bv  . 

•> 


13.  None  of  the  plaintiffs  had  any  actual  knowledge 
prior  to  the  institution  of  said  bankruptcy  proceedings, 
January  26,  1931,  that  with  respect  to  the  notes  owned  by 

them,  namely,  Wardman  and  Bones  notes  dated 
51  August  1,  1928,  secured  by  deed  of  trust  on  the 
Shoreham  Building,  the  deed  of  trust  securing  the 
same  had  been  released,  or  that  anv  credit  entry  had  been 
made  on  the  books  of  Swartzell,  Rheem  &  Hensev  Company 
or  of  the  said  deposits  made  in  the  Riggs  National  Bank  on 
July  16,  1930. 

14.  Xo  payments  have  been  made  on  any  of  the  claims 
proved  in  the  bankruptcy  cause. 

15.  Nothing  in  this  stipulation  shall  be  construed  as  an 
admission  that  the  Riggs  Bank  knew  anv  of  the  facts 
herein  set  forth  prior  to  January  26,  1931,  excepting  those 
set  forth  in  paragraphs  1  and  2. 

16.  The  facts  herein  set  forth  shall  be  considered  with 
the  same  force  and  effect  as  though  they  had  been  proved 
by  the  testimony  of  competent  witnesses. 
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Thereupon  counsel  for  the  plaintiff  again  offered  in  evi¬ 
dence  the  letters  of  instruction  from  the  New  York  Title 
and  Mortgage  Company  and  the  Shoreham  Investment 
Company  accompanying  the  checks  aforesaid,  but  the 
Court  again  refused  to  receive  the  same  in  evidence  and 
granted  an  exception  to  the  plaintiffs. 

Thereupon  the  plaintiffs  rested. 

Thereupon  the  defendant,  to  maintain  the  issues  on  its 
part  joined,  offered  and  there  was  received  in  (evidence 


copies  of  one  note  of  each  of  the  aforesaid  Herbert  W. 


Thornton  and  Walter  M.  Kirkley  notes  secured  respec¬ 
tively,  as  appears  from  the  face  of  each  note,  on  Parcel 


31/7.9  and  31/80  in  “Seotts  Ordinary’ ’  ‘ ‘ Alliance ’ ’  and 

“Resurvev  on  Luckv  Discover?”. 

+  +  •/ 


Thereupon  the  defendant  called  as  a  witness  Robert  V. 
Fleming,  who  being  first  duly  sworn,  testified  as  follows: 

I  am  the  president  of  Riggs  National  Bank  of  Washing¬ 
ton,  a  banking  association  in  existence  as  a  national 
52  bank  since  1896;  1  have  been  president  since  1925;  I 
have  been  continuously  employed  by  the  bank  in 
various  capacities  since  1907.  Swartzell,  Rheem  and  Hen- 
sey  Company  had  in  1930  been  a  depositor  at  the  bank  for 
over  20  years,  there  having  been  no  interruption  in  the  ac¬ 
count  since  it  was  opened  in  1907,  until  it  was  closed  by 
bankruptcy  in  1931.  During  that  period  the  Company  was 
a  depositor  and  a  borrower.  It  was  one  of  the  best  deposit 
accounts  in  the  bank. 

The  witness  was  then  asked  as  to  the  average  balance 
carried  by  the  Swartzell  Company,  to  which  counsel  for 
the  plaintiffs  objected  upon  the  ground  that  it  was  imma¬ 
terial  and  not  involved  in  the  issue  before  the  court,  but 
the  court  overruled  the  objection,  and  granted  an  excep¬ 
tion,  and  the  witness  then  testified:  The  account  ran  in 
very  substantial  sums;  sometimes  there  would  be  over  a 
million  dollars  on  deposit;  at  other  times  there  would  be 
not  so  much;  the  account  would  average  anywhere  from 
$250,000.00  to  $300,000.00;  generally  in  the  years  when  I 
was  senior  officer  of  the  bank,  when  I  was  familiar  with 
it,  and  in  the  last  part  of  their  relationship  with  us,  it 
ran  considerably  above  that  as  an  average;  I  think)  that  if 
we  take  the  last  year,  or  the  last  year  and  a  half,  i|t  would 
average  between  $350,000.00  and  $500,000.00 ;  but  of 
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course,  at  times  it  would  be  very  much  larger;  the  average 
balance  is  the  basis  usual  as  a  test  in  arriving  at  the  sub¬ 
stantial  character  of  the  customer. 

The  witness  was  then  asked  if,  prior  to  1930,  he  ever 
knew  of  the  Swart zell  Company  overdrawing  its  account, 
to  which  objection  was  made  on  the  part  of  the  plaintiffs, 
and  overruled  by  the  Court,  with  an  exception  granted, 
and  the  witness  then  testified:  I  never  knew  them  to  be 
overdrawn  during  that  period  of  their  relationship.  I 
have  caused  an  examination  to  be  made  and  we  found  no 
overdrafts.  As  stated,  the  Swartzell  Company  had  been 
a  depositor  and  a  borrower  over  a  period  of  years  prior 
to  July,  1930,  and  the  character  of  that  relationship  be¬ 
tween  that  customer  and  the  bank  was  alwavs  verv  satis- 
factorv.  Mr.  Rheem,  with  whom  we  had  most  of 
53  our  dealings,  always  took  care  of  his  obligations 
very  promptly.  As  a  matter  of  fact,  he  did  what 
was  a  most  satisfying  thing  to  the  bank:  He  would  alwavs 
inquire  prior  to  the  maturity  of  a  note  whether  the  bank 
was  agreeable  to  curtail,  and  so  forth.  I  have  known  Mr. 
Rheem  about  18  years:  I  bought  notes  from  the  Swartzell 
Company  for  my  father’s  estate,  and  some  for  our  trust 
fund:  the  notes  so  bought  were  the  first  deed  of  trust 
notes  dealt  in  by  the  Swartzell  Company  as  shown  by  the 
testimony  in  this  case;  I  never  had  anv  other  business 

*7  » 

with  the  Swartzell  Company  myself  nor  any  interest  at 
anv  time  with  it  nor  anv  direct  business  relations  with 
the  Company  or  Mr.  Rheem.  Mr.  Rheem  personally  was 
a  depositor  qnd  borrower  and  the  character  of  his  per¬ 
sonal  relationship  with  the  bank  was  very  satisfactory. 
Mr.  Rheem  was  a  director  of  the  bank  from  January,  1926 
to  January  2?,  1931 :  he  was  also  a  director  of  the  Federal 
National  Bank  and  of  the  National  Savings  and  Trust 
Company:  he  was  a  director  of  both  of  these  banks  prior 
to  the  time  he  became  a  director  of  Riggs:  in  January, 
1926  he  resigned  as  a  director  of  the  Federal-American ; 
but  he  remained  as  a  director  of  the  National  Savings 
and  Trust  Company:  he  was  permitted  to  serve  on  both 
the  Riggs  and  the  National  Savings  and  Trust  boards  by 
permission  of  the  Federal  Reserve  Board:  I  had  some¬ 
thing  to  do  with  obtaining  that  permission;  his  standing 
and  reputation  as  a  business  man  and  as  to  financial  deal- 
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ings  prior  to  1931  was  excellent.  The  Swartzell,  Rheem 
and  Hensey  Company  was  one  of  the  largest  fii*st  mort¬ 
gage  houses  in  the  city  and  we  always  considered  their 
notes  excellent ;  I  think  their  general  standing  through¬ 
out  the  whole  community  and  with  other  banks  was  ex- 
cellent;  I  understood  that  prior  to  1931  they  met  their 
obligations  and  handled  investments  and  reinvestments 
for  their  large  number  of  customers  verv  satisfactorily. 
I  knew  from  conversations  had  with  Mr.  Rheem,  who  was 
the  most  active  in  the  business,  that  upon  the  payment  of 
any  of  the  Swartzell  Company’s  large  loans  about  90% 
or  more  of  their  noteholders  would  always  take  renewal 
investments  in  first  mortgage  notes  and  did  not  take  cash; 

I  had  this  information  prior  to  July,  1930. 

54  The  witness  was  then  asked  to  state  as  of  July, 

1930,  the  size  of  the  bank,  the  number  of  its  person-, 
nel,  the  different  departments  and  generally  the  amount  of 
its  deposits,  to  which  the  plaintiffs  objected  upon  the 
grounds  that  in  his  opening  statement  counsel  for  the  de¬ 
fendant  had  stated  that  Mr.  Fleming  had  agreed  to  make 
the  loan  to  the  Swartzell  Company  in  the  sum  of  $625,- 
000.00  and  turned  the  matter  over  to  Mr.  Vass  for  comple¬ 
tion  and  that  Mr.  Vass  had  placed  the  matter  vith  Mr. 
Nevius  for  completion,  so  that  this  transaction  was  to  be 
handled  by  a  very  limited  number  of  people  and  the  size 
of  the  organization  could  have  no  bearing  on  the  transac¬ 
tion:  that  the  bank  had  knowledge  of  what  took  place  by 
virtue  of  the  knowledge  of  its  officers,  and  that  the  pre¬ 
ferred  testimony  was  incompetent  and  could  be  no  defense 
to  the  bank,  but  said  objection  was  overruled,  and  an  ex¬ 
ception  granted,  and  the  witness  then  testified,  upon  the 
understanding  between  counsel  and  the  court  that  the  ob- 
jection  should  apply  to  all  testimony  as  to  the  interior 
operation  of  the  bank. 

At  that  time  the  bank  had  a  main  office  and  six  branches; 
deposits  were  about  $55,000,000.00  to  $58,000,000,00;  there 
were  about  200  employees  in  the  main  office:  and  in  that 
office  were  all  of  the  general  departments  of  a  large  bank¬ 
ing  institution:  paying  and  receiving;  note;  custodiers  se¬ 
curity:  collection:  ladies;  foreign  exchange;  and  tfust  de¬ 
partments.  The  bookkeeping  department  was  located  on 
the  second  floor  of  the  building  to  the  west;  the  main  bank- 
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in g  buildingi  consists  really  of  one  building  now;  but  one 
was  an  addition  consisting  of  several  floors  for  various 
working  departments  of  the  bank;  that  is  the  building  to 
the  west ;  there  were  both  saving  and  commercial  deposit 
departments;  the  number  of  commercial  depositors  was 
about  23,000;  the  total  number  of  customers  was  about 
40,000  to  45,000  at  that  time,  in  July,  1930,  the  banks 
volume  of  activities  was  verv  large  and  the  total  number 
of  items  per  day  being  handled  in  the  bank  at  that  time 
might  go  up  to  a  peak  of  50,000;  each  department  I  have 
mentioned  was  separate  and  manned  by  different 
55  personnel ;  the  paying  and  receiving  tellers  were  not 
in  close  physical  proximity  to  employees  handling 
transactions  in  the  note  tellers  department;  paying  and 
receiving  tellers  accepting  deposits  or  handling  checks 
presented  on  accounts  already  opened  were  not  in  close 
proximity  with  the  new  accounts  department  and  did  not 
transact  business  in  that  department;  notes  sent  in  by  cus¬ 
tomers  for  collection  went  to  the  collection  teller  whose 
department  is  divided  into  several  sections  and  that  de¬ 
partment  is  ip  another  part  of  the  bank  from  that  occupied 
bv  the  note  tellers  handling  ordinarv  loans  that  the  bank 
makes:  the  collection  department  is  in  that  other  building; 
the  new  account  department  has  no  function  whatever  that 
it  performs  with  the  collection  department;  in  1930  tellers 
receiving  or  paying  deposits  did  not  have  in  their  cages 
ledger  accounts  on  which  balances  or  lack  of  balances  were 
shown:  the  ledgers  were  kept  in  the  bookkeeping  depart¬ 
ment  on  the  second  floor:  Mr.  Flather  was  vice-president, 
Mr.  Nevius,  vice-president,  Mr.  Mass  vice-president  and 
cashier,  Mr.  Hoskinson  vice-president  and  Mr.  Taliaferro 
vice-president  and  trust  officer:  then  there  were  quite  a 
number  of  assistant  cashiers,  note  tellers,  assistant  note 
tellers,  paying  and  receiving  tellers  and  their  assistants: 
altogether  the  errmlovees  numbered  about  297,  of  whom  200 

^  it* 

were  on  dutv  at  the  main  bank. 

« 

Prior  to  Julv  16,  1930,  Mr.  Rheem  had  not  said  anvthing 
to  me  about  requiring  any  loan  in  connection  with  the  ex¬ 
change  of  the  Hurley -Wright  Building  and  the  Shoreham 
Building.  In  the  morning  of  the  16th  Mr.  Rheem  called 
on  me  and  said  that  he  had  made  an  advantageous  sale  of 
the  Shoreham  Building  to  Mr.  Hurley  and  Mr.  Cromwell, 
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that  the  property  was  being  refinanced  and  that  he  would 
receive  a  substantial  sum  in  cash,  that  he  thought  he  had 
made  a  very  advantageous  sale  of  the  property  [  that  he 
was  taking  in  exchange  the  Hurley- Wright  Building  which 
he  estimated  as  worth  around  a  million  dollars  and  had  a 
small  mortgage  on  it,  around  $250,000.00  or  $2(30,000.00, 
and  rented  to  the  government  for  something  like  $75,000.00 
a  year.  He  said  that  he  would  take  back  a  $400,- 
56  000.00  second  trust  on  the  Shoreham  Building,  which 

he  had  made  arrangements  to  negotiate,  imd  that 
pending  settlement  of  the  transaction  he  needed  to  borrow 
about  $625,000.00.  He  said  the  Hurley- AV right  Building 
would  be  easy  to  dispose  of  or  refinance.  I  asked  him  what 
collateral  he  had  to  offer  for  the  loan  and  he  said  he  would 
give  notes  on  t he  Westchester  Apartment.  T  checked  up 
the  amount  of  borrowing  of  Swartzell,  Rheem  and  Hensey 
Company  and  found  them  between  $210,000.00  and  $211,- 
000.00  and  told  Mr.  Rheem  I  could  not  lend  the  company 
direct  more  than  $380,000.00  or  $390,000.00  on  their  col¬ 
lateral.  Mr.  Rheem  then  suggested  that  he  himself  make 
the  loan  for  the  difference  between  that  $380,000.00  and  the 
$625,000.00  but  I  told  him  that  in  some  cases  where  there 
was  a  principal  shareholder  who  was  making  a  loan  and 
the  corporation  already  had  a  loan  they  were  sometimes 
classed  as  one  loan  and  I  preferred  not  to  make  ihe  loan 
that  way.  Mr.  Rheem  then  suggested  that  he  Mr. 
Swartzell,  as  trustees,  borrow  what  they  needed,  which  was 
about  $245,000.00,  and  T  said  T  thought  that  would  be  satis- 

factorv.  He  said  that  he  wanted  the  loan  onlv  for  a  verv 
•  ^  * 

short  time:  that  the  New  York  Title  Company  did  not 
seem  to  understand  our  local  procedure  here  or  his  method 
of  settlement  and  that  he  thought  four  or  five  days  would 
be  sufficient.  I  told  him  that  was  satisfactory  and  tjie  bank 
would  require  our  customary  margin  of  not  less  th|an  20% 
and  I  asked  him  to  see  that  the  Swartzell  Company  had 
the  proper  authority  to  lend  the  collateral  to  Mr.  Rheem 
and  Mr.  Swartzell  as  trustees  and  he  said  he  would  attend 
(o  that.  He  said  the  company  had  ample  Westchester  notes 
to  comply  with  our  20%  margin  requirement.  I  was  aware, 
in  a  general  way,  of  the  Westchester  development. 

The  witness  was  thereupon  asked  as  to  the  practice  of 
Riggs  Bank  with  respect  to  accepting  Swartzell,  Rheem 
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and  Hensey  Company  first  trust  notes  as  collateral,  to 
which  objection  was  made  upon  the  ground  that  such  gen¬ 
eral  dealing  could  in  no  way  affect  the  issue  involved  here¬ 
in  and  upon  the  further  ground  that  the  plaintiffs  had 
undertaken  to  show  a  course  of  dealing  with  Riggs 
57  Bank  so  far  as  the  method  of  making  up  deposit 
slips  was  concerned  and  the  court  had  refused  to 
admit  such  testimony,  but  the  court  overruled  said  objec¬ 
tion  and  granted  an  exception.  The  witness  then  stated 
that  such  notes  were  always  accepted  as  collateral  for  their 
face  value,  with  the  usual  margin  requirement,  the  same 
as  the  notes  of  B.  F.  Saul  and  H.  L.  Rust,  which  last  men¬ 
tioned  statement  the  plaintiffs  moved  the  court  to  strike 
out  as  immaterial,  but  the  court  overruled  said  motion  and 
granted  an  exception. 

The  witness  then  stated  that  Mr.  Rheem  at  the  time 
seemed  to  be  in  very  good  spirits  over  having  made  an 
excellent  transaction,  which  statement  the  plaintiffs  moved 
the  court  to  strike  out  on  the  ground  that  it  was  immaterial 
to  the  issues,  but  the  court  overruled  said  objection  and 
granted  an  exception. 

The  witness  was  then  asked  whether  or  not  there  was 
anything  said  by  Mr.  Rheem,  or  in  his  demeanor  or  ap¬ 
pearance  at  the  time  he  told  Mr.  Fleming  of  the  transaction 
that  he  was  consummating  and  asked  for  the  loan,  that 
aroused  his  suspicion  about  the  bona  tides  of  the  transac¬ 
tion  of  the  loan,  to  which  the  plaintiffs  objected  upon  the 
ground  that  it  was  incompetent  and  immaterial  and  called 
for  the  conclusion  of  the  witness,  but  the  court  overruled 
said  objection,  and  granted  an  exception,  and  the  witness 
then  testified  that  there  was  nothing  whatever. 

The  witness  was  then  asked  whether  lie  did,  in  fact,  en¬ 
tertain  any  suspicion  in  connection  with  the  transaction,  to 
which  the  plaintiffs  objected  upon  the  grounds  previously 
stated  to  the  court,  but  said  objection  was  overruled,  with 
an  exception,!  and  the  witness  answered  that  he  entertained 
no  suspicion  whatever. 

The  witness  further  testified:  At  that  time  Mr.  Rheem ’s 
reputation  in  the  community  for  honor  and  integrity  and 
business  ability  was  excellent.  When  Mr.  Rheem  asked  for 
the  approval  of  a  loan  to  himself  and  Mr.  Swartzell,  as 
trustees,  he  did  not  specify  what  they  were  trustees 
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58  for,  there  was  no  discussion  as  to  what  tljev  were 
-acting  in  the  capacity  of  trustees  of;  no  considera¬ 
tion  or  thought  was  given  at  the  time  to  the  subject  of  the 
power  of  the  trustees,  it  did  not  occur  to  me  at  that  time. 

The  witness  was  thereupon  asked  by  the  court  Whether, 
at  that  time,  the  witness  assumed  the  trustees  did  have 
power,  as  trustees  to  borrow  this  money,  but,  upon  objec¬ 
tion  to  such  question  by  counsel  for  the  plaintiffs  that  the 
witness  has  stated  that  lie  gave  the  matter  no  thought,  the 
court  withdrew  said  question,  and  thereupon  the  same 
question  was  asked  the  witness  by  counsel  for  the  defen¬ 
dant,  to  which  the  plaintiffs  objected  upon  the  additional 
ground  that  it  was  cross-examination  of  the  witness,  but 
the  court  overruled  said  objection,  granting  an  exception, 
and  the  witness  testified  that  he  had  assumed  they  qid  have 
such  power  as  trustees.  j 

Thereupon  the  court  inquired  whether  it  would  be  rea¬ 
sonable  for  him  to  ask  the  witness  whether  he  was  dealing 
with  Mr.  Rheem  and  Mr.  Swartzell  as  the  trustees  under 
the  trust  of  August  1,  1928,  to  which  counsel  for  tin?  plain¬ 
tiffs  stated  that  the  answer  of  the  defendant,  signed!  bv  the 
witness,  stated  that  “Luther  A.  Swartzell  and  Edmund  D. 
Rheem,  trustees  under  the  aforementioned  deed  of  trust, 
applied  for  a  loan  of  $255,000.00 ’  ’  and  the  court  thereupon 
stated  he  was  justified  in  taking  the  allegations  of  the 
answer.  The  witness  stated  there  was  nothing  said  bjetween 
Rheem  and  himself  in  the  forenoon  on  July  16  except  as 
above  set  forth. 

The  witness  thereupon  was  asked  what  he  next  did  in 
respect  to  the  transaction  and  the  following  occurred: 

“A.  T  followed  the  general  practice  I  have  always  done; 
that  is,  I  have — 

Mr.  Gatley:  I  object  to  the  general  practice.  I  submit 
that  this  should  be  limited  to  this  transaction  and  wjhat  he 
did  in  connection  with  it. 

The  Court :  Xo.  I  overrule  the  objection. 

Mr.  Gatley:  And  an  exception  is  noted,  please.” 

59  The  witness  then  testified  as  follows:  “I  followed 
the  general  practice  when  any  matter  had  been 

agreed  upon  which,  as  I  say.  is  the  general  practice  among 
all  the  senior  officers  of  the  Bank  to  acquaint  another  of¬ 
ficer  of  a  transaction  that  has  occurred,  where  a  loan  has 
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been  agreed  upon,  so  that  the  public  won’t  be  inconve¬ 
nienced  if  thev  come  in  the  institution  and  do  not  find  the 
particular  officer  they  have  been  transacting  their  business 
with  personally,  and  1  advised  Mr.  Yass  briefly  of  the  conver¬ 
sation  that  I  had  had  with  Mr.  Rheem,  told  him  that  if  Mr. 
Rheem  came!  in  the  Bank,  or  any  of  the  officials  of  Swart- 
zell,  Rheem  and  Hensey  Company  came  in  the  Bank,  it 


would  be  all  right  to  make  the  loan  of  $380,000.00  to  Swart- 

zell,  Rheem  and  Hensey  Company  and  the  loan  of  $245,- 

000.00  to  Mr.  Swartzell  and  Mr.  Rheem  as  trustees,  upon 

their  giving  adequate  collateral  in  the  form  of  notes  on  the 

Westchester  Apartment,  and  to  be  sure  that  he  had  the 

usual  twenty  per  cent  margin.”  I  next  heard  about  the 

transaction  when  I  returned  to  the  bank  after  four  o’clock 

on  that  dav  when  Mr.  Xevius  came  to  me  and  said  that  he 
« 

had  made  the  loans,  opened  up  a  new  account  and  written  a 

letter  to  the  title  Company.  The  new  account  and  the  letter 

I  had  not  heard  about  before  so  I  asked  to  see  the  letter. 

T  thought  there  might  be  some  misconstruction  of  the  let- 

ter;  while  the  Xew  York  Title  Company  had  an  account 

with  us  I  did  not  know  them  and  I  did  not  want  to  have  anv 

misunderstanding,  or  any  misconstruction  placed  on  any 

communication  from  us,  and  I  could  not  understand  what 

thev  wanted.  1  talked  to  Mr.  Booher  (Manager  of  the 

Washington  office  of  the  Xew  York  Title  Comnanv)  on  the 

telephone:  I  advised  Mr.  Booher  that  I  would  like  to  know 

the  reason  thev  wanted  the  letter  that  Mr.  Xevius  had 

written,  and  he  said  that  they  simply  wanted  to  know  that 

the  monev  was  there.  I  said  ‘Xow  I  do  not  want  anv  mis- 
•  * 

understanding  or  misconstruction  of  our  letter.  If  vou 
expect  us  to  assume  any  obligation  in  connection  with  this 
matter  as  to  the  payment  of  these  notes  or  anything  of  that 
sort,  Swartzell,  Rheem  &  Hensey  Company  always  make 
their  own  settlements,  and  we  could  not  in  the  com- 
60  mercial  department  of  the  bank  undertake  any  such 
function',  and  he  said  ‘We  do  not  expect  you  to  un¬ 
dertake  anv  such  function;  we  understand  that  verv  thor- 
•  • 

oughlv.’  And  T  said  to  him:  ‘Well,  as  long  as  that  is  under- 
stood — ’.  At  Ithis  point  counsel  for  the  plaintiffs,  interpos¬ 
ing,  objected  to  such  conversations  as  not  binding  on  the 
plaintiffs,  as  hearsay  and  upon  the  further  ground  that,  the 
Court  had  refused  to  admit  in  evidence  a  letter  from  Mr. 
Booher  taken  to  the  bank  at  the  time  the  transaction  was 
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consummated;  and  upon  the  further  ground  that  the  letter 
written  by  the  bank  spoke  for  itself,  but  the  Court  over¬ 
ruled  said  objections,  granting  an  exception.  Thereupon 
the  witness  having  had  reread  to  him  his  testimony  at  the 
point  where  he  had  been  interrupted  by  the  statement  of 
the  foregoing  objection,  continued  as  follows:  And  I  said: 
‘If  that  is  vour  understanding  I  think  vou  should  return 
this  letter  to  me,’  and  lie  said:  ‘I  am  verv  sorry.  I  have 
already  sent  that  letter  to  New  York,  but  I  will  be  very 
glad  to  confirm  my  understanding.  ’ 

After  talking  with  Mr.  Booher,  I  talked  with  Mr.  Rheem, 
probably  at  the  latter's  apartment.  Mr.  Vass  got  jiim  on 
the  telephone. 

The  witness  was  then  asked  as  to  his  conversation  with 
Mr.  Rheem,  to  which  the  plaintiffs  objected  upon  the 
grounds  heretofore  stated,  but  the  court  overruled  said 
objection  and  granted  an  exception,  and  the  witness  then 
stated:  Over  the  telephone  on  the  afternoon  of  July  17, 
1930, 1  said  to  Mr.  Rheem  that  my  attention  had  been  called 
to  the  letter  addressed  to  the  Title  Company  and  that  I 
advised  the  Title  Company  that  we  could  not  undertake 
any  obligation  in  connection  with  this  transaction;!  I  ex¬ 
plained  to  him  that  the  Swartzell  Company  made  their 
own  settlements;  Mr.  Rheem  said  of  course  it  was  either 
silly  or  absurd  for  anyone  to  expect  us  to  perform  that 
function  in  connection  with  it  and  “The  Title  Company 
knows  we  make  our  own  settlements”  and  he  would  call 
them  up  and  explain  that  again  to  them  and,  “in  any  event, 
the  whole  matter  would  be  cleared  up  shortly”.  The  tele¬ 
phone  conversations  between  witness  and  Rheem  occurred 

probably  between  five  and  six  o’clock.  I  thought  it 

61  best  to  confirm  mv  conversation  with  Mr.  IBooher 

* 

so  I  wrote  the  letter  to  the  New  York  Title  Company 
confirming  his  conversation,  which  letter  was  as  follows: 

RVF:MVS  July  16l  1930 

New  York  Title  and  Mortgage  Company, 

Washington  Branch, 

1425  Eye  Street,  N.  W., 

Washington,  D.  C. 

Gentlemen : 

Referring  to  our  letter  to  you  of  even  date,  advising  that 
Swartzell,  Rheem  and  Hensey  Company,  and  Luther  A. 
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Swartzell  and  Edmund  D.  Kheein,  Trustees,  had  deposited 
the  sum  of  $2,534,750.  to  their  credit  today,  and  to  my  sub¬ 
sequent  conversation  over  the  telephone  with  your  Mr. 
Booher,  I  desire  to  confirm  my  statement  to  the  effect  that 
in  issuing  our  letter,  we  did  so  without  any  obligation  on 
our  part  to  look  to  the  application  of  the  money  deposited 
in  the  payment  of  the  first  deed  of  trust  notes,  secured 
under  deed  of  trust  dated  August  1,  1928,  in  Liber  6194, 
folio  347  of  I).  C.  Land  Records. 

I  am  writing  you  to  this  effect  as  it  appears  to  me  that 
our  previous  letter  might  be  misconstrued,  and  as  you 
know  the  bank  could  not  assume  the  responsibility  of  look¬ 
ing  to  the  application  of  these  funds. 

Yours  verv  trulv, 

v  v  7 

(sgd)  Robert  V.  Fleming 

President. 

Witness  gave  the  letter  to  Xevius.  Witness  was  advised 
bv  Xevius  that  a  similar  letter  had  gone  to  the  District 
Title  Company  and  witness  wrote  that  letter  substantially 
the  same  as  the  one  he  wrote  to  the  Xew  York  Title  Com¬ 
pany.  Witness  gave  the  letters  to  Xevius  with  instructions 
to  either  send  the  letters  to  the  Title  Company  or  to  ‘ 4 take 
these  letters  to  these  companies”.  Witness  received  a 
letter  dated  July  17,  1930  from  the  Xew  York  Title  Com¬ 
pany  in  respect  to  his  letter  which  letter  was  handed  to 
witness  bv  Xevius  some  time  between  ten-thirtv  and  eleven 
a.  m.  on  July  17.  Said  letter  is  in  words  and  figures  as 
follows: 

62  Washington  Branch,  1425  Eye  Street,  X".  W., 

July  17,  1930. 

The  Riggs  Xational  Bank 
of 

Washington,  D.  C. 

Gentlemen  : 

We  have  received  your  letter  of  July  16  wherein  you 
state  as  follows: 

“This  is  to  advise  that  there  is  on  deposit  to  the  credit 
of  Swartzell,  Rlieem  and  Hensey  Co.,  and  Luther  A.  Swart¬ 
zell  and  Edmund  D.  Rheem,  Trustees  under  Deed  of  Trust 
dated  August  1,  1928,  and  recorded  in  Liber  6194,  folio  347 
of  D.  C.  Land  Records,  for  account  of  holders  of  notes 
described  in  said  trust,  in  the  sum  of  $2,334,750.” 
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We  have  also  received  your  supplemental  letter  of  the 
same  date  in  which  you  make  reference  to  the  above  quoted 
letter  and  point  out  a  possible  misconstruction  which  this 
company  might  put  upon  it,  namely,  that  the  Riggs  Na¬ 
tional  Bank  as  depository  of  the  sum  of  $2,334,750.  in  the 
account  of  “Swartzell,  Rheem  and  Hensey  Co.,  and  Luther 
A.  Swartzell  and  Edmund  I).  Rheem,  Trustees  under  Deed 
of  Trust  dated  August  1,  1928,  and  recorded  in  Li|)er  6194, 
folio  347  of  D.  C.  Land  Records,  for  account  of  holders  of 
notes  described  in  said  trust,”  might,  by  the  terms  of  said 
quoted  letter,  appear  to  have  the  obligation  or  assume  the 
obligation  to  see  to  the  application  of  such  funds.  In  reply 
to  your  supplemental  letter,  we  desire  to  state  that  this 
company  does  not  place  any  such  misconstruction  upon 
your  letter  as  above  quoted. 

Verv  trulv  vours, 

(sgd)  W.‘  J.  Booher, 

AYJ  B /d  M  anager . 


Said  letters  were  received  in  evidence. 

The  witness  was  then  asked  what  Mr.  Nevius  said  to  him, 
to  which  objection  was  made  on  the  ground  that  it  was  in¬ 
competent,  but  the  court  overruled  said  objection  and 
allowed  an  exception  and  witness  testified: 

Mr.  Nevius,  when  he  handed  me  the  letter  of  July  17, 
1930,  from  the  New  York  Title  Company,  said  “Here  is  a 
confirmation  of  your  telephone  conversation,  a  letter  of  the 
New  York  Title  Company.  1  also  have  here  the  letter  I 
wrote  to  the  District  Title  Company  yesterday  which  they 
returned  to  me  and  said  it  did  not  mean  anything  as  far 
as  they  were  concerned.”  Thereupon  the  plaintiffs  again 
renewed  their  objection  to  such  conversation  and 
63  moved  to  strike  out  said  testimony  on  the  ground 
that  it  was  incompetent,  hearsay  and  not  Relevant 
to  anv  issue  in  the  case,  but  the  court  overruled  saicl  objec- 
tion  and  denied  said  motion  and  granted  exceptions  thereto. 

The  witness  further  testified:  Late  in  the  evening  of 
July  16,  1930  Mr.  Nevius  told  me  that  the  bookkeeper  re¬ 
ported  an  overdraft  in  the  Swartzell,  Rheem  and  Jlensey 
Company  account  occasioned  by  the  payment  of  ^  check 
given  earlier  in  the  day  of  $262,000.00;  he  had  the  ledger 
sheet  in  his  hand;  this  conversation  with  Nevius  occurred 
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probably  halt!  or  three-quarters  of  an  hour  subsequent  to 
witness’  talk  with  Rheem,  and  after  dictating  the  two  let¬ 
ters  which  witness  gave  to  Xevius.  The  overdraft  that  was 
called  to  witness’  attention  by  Xevius  was  around  $178,- 
000.00”.  Prior  to  that  time  1  did  not  know  of  the  overdraft 
nor  of  the  Southern  Dairies  transaction  which  went 
through  the  collection  department  on  that  day;  the  bank 
did  not  have  any  interest  in  the  $600,000.00  second  trust  on 
the  Shoreham  Building  or  in  the  Swartzell  Company’s  debt 
to  the  Southern  Dairies  Company.  The  function  of  the  col¬ 
lection  department  is  to  receive  any  item  due  or  payable 
in  this  citv,  or  out  of  town,  that  is  owned  by  a  customer  of 
the  bank  which  customers  desire  to  have  the  use  of  our 
facilities  to  collect ;  the  bank  itself  has  no  interest  in  such 
items,  other  than  to  collect  in  accordance  with  the  instruc¬ 
tions  given  b\t  our  customers,  and  we  keep  those  in  a  sepa¬ 
rate  department  from  our  note  department,  and  handle  them 
separate  and  apart,  and  when  we  collect  them  the  proceeds 
are  credited  to  the  customers’  accounts  and  tliev  are  ad- 
vised  that  we  have  completed  the  service.  That  is  really 
the  service  of  a  collection  agencv. 

Up  to  the  morning  of  the  17th  I  did  not  examine  any  of 
the  deposits  or  deposit  slips  or  signature  card  in  connection 
with  the  new  account,  nothing  except  the  letter  of  Mr. 
Xevius.  I  did  not  see  Mr.  Rheem  on  July  17th  and  1  do  not 
remember  whether  I  dealt  with  or  saw  anybody  from  the 
Swartzell  Company  on  the  17th.  Sometime  during  the  17th 
witness  made  inquiry  as  to  what  the  situation  was  with 
respect  to  the  overdraft  and  he  was  advised  the  overdraft 
had  been  paid  and  also  advised  that  the  loans 
64  amounting  to  $635,000.00  made  the  day  before  had 
also  been  paid  and  the  collateral  had  been  surren¬ 
dered.  Witness  himself  did  not  receive  any  of  the  deposit 
nor  see  any  df  the  deposit  made  that  paid  the  overdraft, 
nor  did  he  have  anything  to  do  with  the  transaction  con¬ 
cerning  the  payment  of  the  notes  and  the  taking  up  of  the 
collateral.  In  dealing  with  Rheem  on  the  16th,  witness 
dealt  with  Rlieern  as  a  customer  of  the  Bank  and  the  fact 
that  Rheem  was  also  one  of  the  directors  of  the  bank  did 
not  affect  the  transaction  nor  witness’  position  in  repre¬ 
senting  the  Bank.  There  were  at  that  time  24  or  25  di- 
rectors.  I  first  heard  of  the  financial  difficulties  of  the 
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Swartzell  Company  on  January  22, 1931;  1  heard  of  it  from 
Mr.  Rheem;  he  was  still  a  director  but  had  not  Qualified 
after  his  last  election  in  that  month.  Prior  to  January  22, 
1931,  nothing  ever  came  to  my  attention  about  any  failure 
on  the  part  of  the  Swartzell  Company  to  make  settlement 
with  its  noteholders  in  any  case.  On  that  date  Mr.  Rheem 
told  me  that  the  company  had  failed  to  make  settlement 
with  its  noteholders  in  some  cases. 

The  witness  was  then  asked  about  Mr.  Rheem ’s  resigna¬ 
tion  as  director,  to  which  the  plaintiffs  objected  Jpon  the 
ground  that  it  occurred  six  months  after  the  transaction 
complained  of  and  was  immaterial,  but  the  court  overruled 
said  objection  and  granted  an  exception,  and  the  witness 
testified  that  Mr.  Rheem  resigned  that  day  upon  request  of 
witness. 

The  witness  was  then  asked  whether  anything  in  connec¬ 
tion  with  this  matter  came  to  his  attention  from  July  17, 

1930,  until  after  bankruptcy  adjudicated  on  January  26, 

1931,  which  was  objected  to  as  immaterial  and  irrelevant, 
but  said  objection  was  overruled  and  an  exception  granted, 
and  the  witness  stated  that  nothing  respecting  it  hhd  come 
to  his  attention,  and  the  matter  had  been  a  closed  transac¬ 
tion  as  far  as  he  was  concerned.  And  he  further  testified 
that  he  first  learned  of  a  claim  that  some  of  the  Shf)reham 
Building  noteholders  had  not  been  settled  with  sometime 
subsequent  to  the  bankruptcy. 

On  cross-examination  the  witness  testified  as  fallows: 
That  he  at  no  time  had  any  direct  personal  business  tran¬ 
sactions  with  Rheem  other  than  in  connection  with 
65  the  purchase  of  notes  from  Swartzell,  Rheem  &  Hen- 
sey  Company.  The  following  thereupon  occurred: 

“Q.  You  never  had  any  speculative  accounting  together  ? 
A.  The  onlv  time  I  recall  was  in  connection  with  one  of  our 
friends,  Mr.  Morse,  would  sometimes  form  a  little  group 
to  buy  securities  and  ask  me  if  I  would  join  occasionally, 
and  I  learned  subsequently  that  Mr.  Rheem  had  a  few 
shares  in  that ;  something  that  I  had  nothing  directl^  to  do 
with. 

Q.  Did  not  you  have  half  of  the  stock  and  he  have  half 
of  it  sometimes,  and  sometimes  did  not  you  have  a  third? 
A.  To  be  perfectly  frank,  Mr.  Rhodes,  when  I  saw  the  result 
of  these  small  syndicate  operations,  I  found  I  usually  had 


a  small  proportion. 
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Q.  Did  not  you  make  one  deal  alone  in  which  vou  had 
$5,000.00  on  a  speculative  deal  together?  A.  I  do  not  recall 
it. 


Q.  Look  at  that  list  of  stock  and  tell  me  if  vou  recognize 
that  (handing  a  paper  writing  to  the  witness).  A.  (after 
examining  the  document  in  question)  Well,  I  recognize 
some,  but  I  do  not  recognize  anything  that  is  in  the  neigh¬ 
borhood  of  $5,000  in  here. 

Q.  You  do  want  to  change  your  testimony,  Mr.  Fleming, 
that  vou  nevbr  had  business  dealings  with  him  other  than — 
A.  (interposing)  I  did  not  have  any  dealings  directly  with 
Mr.  Rlieem. 

Mr.  Morse  may  have  called  me  up  and  said,  “I  am  get¬ 
ting  a  little  group  together  to  buy  500  or  1,000  shares  of 
stock;  do  vou  want  to  come  in?”  and — 

Q.  (interposing)  You  did  not  know  that  Mr.  Rlieem  was 
in  the  pools  with  you?  A.  I  did  not  know  until  after  they 
were  formed,  if  I  knew  then. 

Q.  You  knew  it  today  when  you  testified  that  you  never 
had  anv  dealings  with  him?  A.  I  do  not  consider 
66  that  a  direct  deal  at  all,  Mr.  Rhodes. 

I  think  mv  testimonv  stands.  I  did  not  have  anv 
direct  dealings  with  him. 

Q.  I  see. 


You  say  there  was  nothing  that  you  considered  suspi¬ 
cious  that  dav.  Is  that  correct? 

A.  May  I  interrupt? 

Q.  Presumably — A.  (interposing)  May  I  say  that  I  do 
not  know  what  you  are  inferring  on  that  matter  of  dealings. 

Q.  Nothing  improper.  A.  1  see  nothing  improper  in  any 
man,  particularly  in  those  days  when  all  of  us  maybe 
were  buying  a  few  shares  of  stock,  subsequently  to  our 
regret  perhaps,  if  an  investment  broker  or  friend  says  that 
he  is  getting  together  a  few  friends  and  buying  a  few 
shares  of  stock  and  one  man  in  that  group  subsequently 
gets  into  difficulty  with  some  other  transaction,  I  really  do 
not  consider  it  improper  and  if  you  infer  that  I  take  issue 


with  vou. 

•> 

Q.  I  am  not  inferring  that ;  I  am  not  inferring  anything 
improper. 

I  will  go  further  and  sav  that  I  would  not  entertain  anv 
such  thought  with  regard  to  you. 
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But,  you  testified,  when  Mr.  Hogan  asked  you,  that  ex¬ 
cept  for  the  fact  that  you  had  on  some  occasions  bought 
notes  you  had  no  dealings  with  Mr.  Rheem  about  it.  I  do 
not  infer  anything  improper  about  it. 

A.  I  think  my  testimony  is  correct.  That  is  the  only 
direct  dealing  I  had  had. 

Q.  I  could  not  conceive  that  you  had  any  occasion  to. 

Now,  you  have  testified,  Mr.  Fleming,  that  theie  was 
nothing  about  this  transaction  that  aroused  your  suspicions 
about  that  at  all? 

A.  No,  sir. 

67  Q.  Nothing  at  all?  A.  No,  sir.” 

There  was  nothing  about  this  transaction  that 
aroused  any  suspicions  at  all  and  nothing  about  tl^e  title 
company  that  made  me  suspicious  as  far  as  Mr.  Rheem  was 
concerned;  I  may  have  said,  in  a  former  examination  about 
this  matter,  that  it  was  an  unusual  request  for  a  title  com¬ 
pany  to  ask  for  a  letter,  but  after  Mr.  Booher  said  he  did 
not  expect  us  to  perform  any  function,  in  connection  with 
this  matter,  I  was  satisfied;  I  was  advised  that  the  title 
company  representative  was  at  the  bank  and  knew  the  de¬ 
posit  was  made  and  that  is  why  I  could  not  understand 
why  they  wanted  the  letter;  the  action  of  the  title  company 
did  not  make  me  suspicious  as  far  as  Mr.  Rheem  aid  the 
Swartzell  Company  were  concerned;  the  new  account  was 
a  new  factor  to  me,  I  had  no  discussion  about  it. 

“Q.  (by  Mr.  Rhodes)  You  say  that  you  came  back  and 
were  very  much  surprised  to  find  out  the  account  had  been 
opened  in  the  name  of  Swartzell  and  Rheem,  as  trustees; 
you  were  very  much  surprised  that  that  was  so?  That  is 
true,  too  ?  A.  I  did  not  sav  that. 

Q.  That  was  something  new?  A.  A  new  factor  to  me. 

Q.  It  had  never  been  contemplated  with  you?  A.  I  had 
no  discussion  about  it. 

Q.  How  did  you  expect  the  people  would  get  their  money 
out  of  the  bank?  A.  I  had  no  discussion  with  Mr.  Rheem 
with  respect  to  the  settlement.” 

Under  the  law  I  could  not  make  anv  loan  directlv  of 
more  than  10%  of  the  capital  stock  and  surplus  t|o  one 
borrower;  in  making  a  loan  to  Swartzell  and  Rheem  as 
trustees  we  would  have  to  make  the  cashiers  check  to  the 
order  of  the  trustees  who  borrowed  the  monev.  We  issue 
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a  cashiers  check  to  the  borrowers;  we  are  not  concerned 
with  what  the  borrower  does  with  the  monev.  Mr. 

68  Rheem  :said  he  had  made  an  advantageous  sale,  he 
did  not  tell  me  how  much  profit  he  was  making,  nor 

that  he  would  make  money  from  the  deal  to  repay  the  loans 
and  I  never  asked  him  about  that ;  1  had  no  discussion  with 
him  as  to  where  he  would  get  the  money  to  repay  the  loans. 
Thereupon  the  following  occurred: 

“Q.  (by  Mr.  Rhodes)  did  you  ask  him  if  he  was  going  to 
make  enough  money  out  of  the  deal  to  pay  you  back?  A. 
Xo,  sir. 

Q.  You  loaned  him  $635,000  and  never  asked  where  he 
expected  to  get  the  money  to  pay  back  ?  A.  We  had  $859,- 
000  collateral. 

Q.  Oh,  you  expected  to  sell  the  collateral?  A.  Xo,  sir. 

Q.  You  never  had  a  talk  with  him  as  to  where  he  would 
get  the  money  to  pay  back  this  $635,000?  A.  We  did  not 
have  a  discussion  of  that  with  Mr.  Rheem  at  all. 

Q.  Had  you  made  any  such  loan  as  that  at  any  time  be¬ 
fore?  A.  We,  on  several  occasions,  had  participated  in 
loans  larger  than  that  in  amounts;  where  we  may  have 
taken  $250,000  or  $300,000;  participations  with  other  banks. 

Q.  Yet  your  testimony  is  that  you  were  loaning  some 
$635,000  and  never  asked  where  tliev  were  going  to  get  the 
money  from  to  pay  you  back?  A.  Swartzell,  Rheem  and 
Hensey  Conlpany  were  people  of  excellent  standing; 
Swartzell,  Rheem  and  Hensey  Company  had  always  taken 
care  of  every  obligation  they  had,  and  gave  us  ample  mar¬ 
gin  collateral. 

Why  the  question  never  entered  our  minds  as  to  their 
ability  to  repay.  They  had  paid  larger  sums  than  that  in 
syndicate  operations  before. 

Q.  You  did  not  attempt,  yourself  or  anyone  else,  to  cal¬ 
culate  anything  about  it  ?  A.  We  can  only  judge  in  the 
banking  business  by  past  performances  of  people.’ ’ 

69  “Q.  Did  not  Mr.  Rheem  sit  down  and  talk  to  you 
about  it  and  you  give  him  a  pad  and  he  figured  about 

the  Southern  Dairies  Company?  A.  Xo,  sir. 

Q.  You  never  discussed  that?  A.  Xo,  sir. 

Q.  Or  how1  much  he  would  need  to  pull  him  through  this? 
A.  Yes;  he  said  he  needed  $625,000.00. 
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Q.  You  never  asked  him  how  he  arrived  at  that  s^im,  did 
you?  A.  I  do  not  recollect.” 

Thereupon  the  witness  further  testified:  I  was,  frankly, 
surprised  at  the  overdraft  in  the  Swartzell  Company  ac¬ 
count.  Whereupon  the  following  occurred: 

“Q.  (by  Mr.  Rhodes)  Why  were  you  so  anxious  in  hav¬ 
ing  your  officers  get  hack  this  letter?  What  did  you  do 
about  the  overdraft?  A.  That  overdraft  was  collaterally 
secured. 

Q.  Collaterally  secured?  A.  Yes,  against,  through  excess 
collateral;  excess  collateral  we  already  held  through  obli¬ 
gations  of  Swartzell,  Rheem  and  Hensev  Company. 

I  made  the  remark  to  Mr.  Nevius  that  it  was  too  bad  the 


account  was  overdrawn,  that  it  might  be  considered  an  ex¬ 
cess  line,  but  was  collaterally  secured,  and  I  said,  “ They 
will  take  care  of  it  in  due  course.” 

The  witness  further  testified:  I  had  called  Rheem  on  the 
telephone,  as  I  have  testified,  because  I  did  not  want  any 
misunderstanding  with  Mr.  Rheem  or  the  title  company; 
Mr.  Rheem  was  present  at  the  time  the  account  was  opened 
and  he  was  the  man  we  were  making  the  loan  to,  and  the 


Title  Company  apparently  was  involved  there.  I  did  not 
want  anv  misunderstanding  with  either  partv  to  the  trails- 
action.  1  advised  Mr.  Rheem  of  what  I  had  tol|d  Mr. 


Boohcr  at  the  Title  Company,  and  he  made  the  remark  that 
it  was  absurd  or  sillv  to  to  think  that  we  had  anv- 

•/  T  v 

70  thing  to  do  with  the  settlement;  we  had  nothing  to 
do  with  the  settlement  and  he  would  advise  the 
Company.  That  was  the  extent  of  it,  except  to  say  that 
the  whole  matter  would  be  settled  shortly.  I  could  <^o  fur¬ 
ther  and  say  that  no  bank,  no  commercial  department  of 
any  bank,  has  undertaken  or  could  undertake  to  do  i  ;.  We 
had  not  undertaken  the  obligation. 


Witness  was  asked  what  misunderstanding  could  come 


from  a  letter  (Nevius  letter)  simply  saying  there  was  a 
certain  amount  of  money  on  deposit  and  witness  testified: 

A.  Well,  I  have  stated  already.  I  do  not  know  how7  I  can 
answrer  more  directlv  than  I  have,  that  this  letter  v7bs  not 
a  customary  thing  for  a  title  company  to  ask. 

We  had  a  title  company  that  wras  a  New  York  comipany. 
We  had  never  had  anv  transaction  vfith  them  other  than 
that  of  receiving  deposits  and  paying  checks  against  the 
account. 
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I  did  not  know  the  officials,  or  their  practices;  I  did  not 
want  any  misunderstanding,  particularly  when  this  ac¬ 
count  was  opened  to  the  account  of  the  holders — 

Q.  (interposing)  Was  not  that  the  thing  that  worried 
you?  A.  Xo,  I  confirmed  my  telephone  conversation. 

Q.  Was  that  what  you  were  afraid  about,  a  misunder¬ 
standing  about  the  way  the  account  was  opened,  or  the 
letter?  A.  Xo,  the  only  misunderstanding  was  the  letter 
of  Mr.  Xevius ;  that  was  written  and  I  did  not  know  what 
obligation  they  may  expect;  they  might  have  expected  some 
obligation. 

Q.  What  ipart  of  Mr.  Xevius’  letter  made  you  excited 
that  afternoon?  A.  I  do  not  think  I  was  excited  that  after¬ 
noon  at  all. 

Q.  Well,  made  you  a  little  apprehensive?  A.  I  do  not 
know  that  I  was  apprehensive  either. 

Q.  There  must  have  been  something  about  that 
71  letterj?  A.  1  followed  ordinary  business  prudence  in 
that  judgment. 

Q.  What  was  there  about  business  prudence  that  sug¬ 
gested  Mr.  Booher  to  be  communicated  with,  and  caused 
you  to  communicate  with  Mr.  Rheem  and  send  Mr.  Xevius 
around  to  these  people  to  try  to  get  the  letter  back  that 
night?  A.  T  did  not  try  to  get  the  letter  back  that  night. 

I  handed  him  the  letter  to  give  to — 

Q.  (interposing)  You  did  not  send  a  messenger  of  the 
bank  to  get  it?  A.  Xo,  T  handed  it  to  the  man  who  handled 
the  transaction  to  clear  the  matter. 

Q.  What  you  want  the  Court  to  understand,  I  under¬ 
stand.  is  that  merelv  because  you  had  written  a  letter  stat- 

»  • 

ing  a  fact  which  was  true,  that  this  was  this  money  on  de¬ 
posit  you  felt  there  might  be  a  misunderstanding,  regard¬ 
less  of  how  the  account  was  opened?  A.  I  wanted  to  avoid, 
with  a  company  we  had  never  had  any  dealings  with,  any 
misunderstanding  with  respect  to  that  letter,  and  that  is 
the  only  reason.” 

Witness  was  then  asked  what  he  meant  by  the  expression 
in  the  letter  witness  wrote  the  Title  Company  reading 
“upon  looking  over  this  letter  it  appears  to  me  it  might  be 
misconstrued”  and  witness  testified  “I  think  rav  language 
is  perfectly  clear.  It  said  it  appears  to  me  that  there  might 
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be  some  misconstruction  and  1  did  not  want  any  miscon¬ 
struction  of  it  and  I  wrote  the  letter.” 

The  following  thereupon  occurred: 

“Q.  At  this  time,  Mr.  Fleming,  see  if  this  is  the  situation 
at  the  bank:  An  account  had  been  opened,  an  account  that 
you  had  never  dreamed  of,  for  the  benefit  of  the  (trustees 
to  provide  for  the  payment  of  the  notes.  Is  that  correct? 
A.  That  was  the  title  of  the  account. 

Q.  To  avoid  any  possible  misunderstanding  you  did  two 
tilings:  ('all  up  the  title  company  and  call  up  Mr.  Rlieem: 
A.  That  is  correct. 

Q.  And  you  did  not  do  anything  to  protect  tl^e  note¬ 
holders?  A.  No.  Mr.  Rheem  represented  the  noteholders. 

Q.  You  thought  Mr.  Rheem  represented  the  note- 
72  holders?  A.  1  do  not  know  how  in  the  world  I 
would  know  who  the  noteholders  were.  The  question 
never  came  to  mv  mind. 

Q.  If  Mr.  Rheem  represented  the  noteholders,  would 
you  be  in  any  way  involved?  A.  I  cannot  answer  that  ques¬ 
tion. 

Being  asked  whether  he  had  spoken  to  Mr.  Rheem  that 
night  (July  16,  1930)  about  the  overdraft,  witness  testified 
that  he  did  not  know  about  the  overdraft  when  he  talked 
to  Mr.  Rheem.” 

The  following  thereupon  occurred: 

“Q.  Do  you  know  the  next  morning  that  they  could  just 
go  ahead  the  next  morning  and  add  to  that  overdraft?  A. 
You  must  remember,  Mr.  Rhodes,  that  we  were  dealing 
with  a  concern  that  carried  a  very  large,  substantial  bal¬ 
ance,  large  and  substantial  balances  with  us;  there  was  no 
question  in  my  mind  that  some  provision  would  be  made 
for  the  overdraft. 

When  overdrafts  occur  in  our  institution  we  do  not  get 
on  the  telephone  right  away.  We  send  notices  of  the  over¬ 
drafts  and  if  they  are  not  cleared  promptly  we  do  get  in 
touch  with  them. 

The  usual  procedure  was  followed  and  a  notice  of  over¬ 
draft  was  sent  to  Swartzell,  Rheem  and  Hensev  Company. 

We  were  collaterallv  secured. 

* 

I  would  not  have  immediately,  the  first  thing  in  the 
morning,  gone  and  said  “You  have  overdrawn  this  ac¬ 
count.  What  are  vou  going  to  do  about  it?”  We  have  some 
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regard  for  the  relation  we  have  with  our  valued  customers. 

Q.  It  did  not  suggest  itself  to  you  as  very  strange  that 
Mr.  Rheem,  a  man  of  high  character,  that  the  two  title 
companies  would  not  take  a  release  from  Mr.  Rheem  with¬ 
out  knowing  that  the  monev  was  at  the  bank?  A.  I  had 
never  had  any  transactions  with  Swartzell,  Rheem  and 
Hensey  Company  on  settlements. 

Q.  You  had  never  heard  before,  had  you,  that  the  title 
company  would  not  accept  a  release  of  a  trust  without 
being  further  assured  that  the  monev  was  in  the 

73  bank  for  the  noteholders?  A.  We  had  never  heard 
any  comment,  had  had  no  knowledge  one  way  or 

another  in  regard  to  the  settlement. 

We  are  a  commercial  bank,  not  dealing  in  real  estate 
settlements. 

Q.  And  the  fact  that  the  title  company  would  send  a  man 
over  to  find  out  that  the  money  was  actually  put  to  the 
credit  of  the  noteholders  before  they  would  use  the  release 
was  not  unusual  to  vou?  A.  No.  We  had  nothing  to  do 
with  the  settlements.’ ’ 

When  witness  was  asked  whether  the  amount  of  the 
overdraft  did  not  exceed  the  amount,  of  the  allowance  under 
the  National  Bank  Act  on  the  10%  basis,  witness  replied 
4 ‘It  would  be  an  excess  loan”.  Witness  further  stated,  4 4 If 
the  overdraft  was  not  cleared  in  a  reasonable  time,  of 
course  we  would  take  the  matter  up  immediately.” 

Witness’  attention  was  called  to  that  part  of  defendant’s 
answer  wherein  it  is  stated  that  the  overdraft  was  ac¬ 
cepted  by  the i employee  conducting  the  transaction  without 
such  employee  having  recourse  to  the  ledger  to  ascertain 
the  balance,  and  witness  was  asked  if  that  is  the  reason  the 
overdraft  occurred,  and  witness  stated*44 Well,  this  clerk  is 
in  an  entirely  different  department,  from  the  bookkeep¬ 
ing  department,  located  in  an  entirely  different  part  of 
the  Bank.  Of  course,  T  was  not  there  at  the  time  these 
things  occurred,  and  I  can  only  know  what  probably 
occurred  from  discussions  with  other  officers  af- 

74  terwards:  but  this  clerk  was  not  a  bookkeeper, 
he  was  a  collection  clerk.”  It  is  not  necessarily 

customarv  to  look  to  see  whether  a  check  tendered  in 
payment  of  a  note  is  good:  if  somebody  came  in  we  did 
not  know  or  did  not  feel  was  responsible,  we  would,  we 
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have  to  trust  to  the  honesty  of  the  public.  The  ledgers 
were  on  the  second  floor  in  the  bookkeeping  department 
but  that  did  not  make  it  any  less  available  as  there  are 
telephones  in  each  department.  The  overdraft  was  not 
found  until  5  or  6  o  ’clock ;  I  would  sav  the  reason  the  over- 
draft  was  not  discovered  earlier  was  due  to  the  heavy 
volume  of  business;  sometimes  the  posting  runs  later  than 
6  o’clock.  I  have  no  knowledge  as  to  when  the  deposit  of 
$2,000,000  was  made.  When  I  said  that  the  Swartzell  Com¬ 
pany  undoubtedly  would  take  care  of  the  overdraft  in  due 
course  I  was  speaking  only  by  my  general  knowledge  of 
the  account,  they  had  never  been  overdrawn  before;  wit¬ 
ness  did  not  have  any  cause  for  suspicion  in  the  matter  of 
Swartzell,  Rheem  &  Hensey  Company  taking  care  of  the 
overdraft,  as  he  “thought  there  was  some  deposit  that  had 
not  come  vet  or  some  arrangement  that  had  not  been 
effected  somewhere”.  The  witness  was  then  asked  “The 
next  morning  you  had  enough  interest  in  the  overdraft  to 
inquire  about  it?”  and  replied  “Sometime,  I  do  ncft  recall 
when  it  was”.  Witness  being  asked  “You  have  many 
$178,000.00  overdrafts  in  your  bank”,  answered  “It  is  not 
a  usual  occurrence,  no.” 

Witness  knew  Swartzell,  Rheem  &  Hensey  Company  had 
deposits  generally  but  he  did  not  know  what  deposits  with 
Riggs  Bank  or  anywhere  else,  but  he  knew  they  had  good 
relationship  elsewhere.  When  witness  testified  in  another 
case  that  he  knew  that  Swartzell,  Rheem  &  Hensey  Com¬ 
pany  needed  $625,000.00  until  the  sale  of  the  Shoreham 
Building  was  consummated  he  did  not  know  where  the 
money  was  coming  from ;  he  thought  that  Rheem  would 
handle  it  in  his  regular  course  of  business,  as  the  Swart¬ 
zell,  Rheem  &:  Hensey  Company  had  borrowed  from  the 
bank  many  times  before.  The  next  day,  July  17,  1930,  wit¬ 
ness  made  inquiry  and  was  advised  that  the  overdraft  had 
been  paid  and  that  they  also  paid  the  loan  of  $625,000.00 
and  that  the  Bank  had  surrendered  the  collateral  to 
them. 

75  Witness  did  not  see  where  that  money  came  from 
and  did  not  know  whether  the  account  had  been 
transferred  or  not.  Witness  was  asked  “You  did  net  know 
that  this  firm  owed  you  $628,000.00  and  paid  you  off  the 
next  morning  and  you  did  not  know  where  that  money 
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came  from?”  and  witness  replied  “Xo;  I  had  no  need  to  be 
concerned  about  that.” 

There  is  ho  limit  to  the  amount  the  President  of  the 
Bank  can  loan  without  authority  of  the  board.  With  refer- 
ence  to  the  loan  of  $255,000.00  to  Swart zell  and  Rheem  as 
trustees,  and  the  authority  of  Swartzell,  Rheem  &  Hensey 
Company  to  let  these  trustees  have  their  collateral,  witness 
asked  Rheem  to  have  the  corporation  give  the  proper  au¬ 
thority  to  loan  these  trustees  their  Westchester  notes  as 
collateral,  but  lie  never  saw  the  authority.  The  question  as 
to  whether  Swartzell  and  Rheem  were  acting  as  trustees  in 
borrowing  from  the  bank  was  not  discussed.  He  thought 
that  Swartzell  and  Rheem  had  authority  to  use  these  notes 
as  collateral.  Rheem  said  he  would  see  that  proper  au¬ 
thority  was  given. 

The  departments  of  Riggs  Bank  are  the  general  depart¬ 
ments  in  every  large  institution  and  there  is  nothing  un¬ 
usual  in  them.  The  various  cages  of  the  tellers  are  con¬ 
nected  with  the  bookkeeping  department  by  telephone  and 
telautograph^  We  have  had  difficulty  in  having  the  latter 
work  and  usually  use  the  telephone.  Mr.  Xevius  has  been 
with  the  bank  about  40  years  and  vice-president  about 
five  years  and  familiar  with  the  various  methods  of  com- 
implicating  from  one  department  to  another.  Mr.  Rheem 
mentioned  the  Xew  York  Title  Company  to  me  but  did  not 
tell  me  its  connection  with  the  matter.  I  do  not  recall  that 
I  had  occasion  to  look  at  the  Swartzell  Company  account 
for  several  months  prior  to  this  transaction.  Mr.  Xevius 
told  me,  when  I  returned  to  the  bank,  that  he  had  loaned 
$10,000.00  more  that  I  had  authorized  but  told  me  nothing 
about  the  Xew  York  Title  Company  except  that  he  had 
written  the  letter  to  them;  he  told  me  about  the  new  ac¬ 
count  that  had  been  opened;  he  did  not  tell  me  about  the 
Xew  York  Title  Company  check  that  went  into  the  new 
account;  he  told  me  he  had  issued  checks  for  our  loans 
and  subsequently  I  knew  they  had  been  deposited  in  this 
particular  account.  I  do  not  recall  Mr.  Xevius  telling  me 
about  Mr.  Stadtler  being  present  at  the  bank. 

76  On  re-direct  examination  the  witness  further  tes¬ 
tified;  I  did  not  know  Mr.  Stadtler  in  Julv,  1930. 
Overdrafts  are  reported  every  day  to  the  officers  in  a  re¬ 
port  of  overdrafts  made  by  the  bookkeeping  department. 
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Overdrafts  are  paid  by  tbe  deposit  of  funds  to  the  credit 
of  the  party  overdrawn  in  an  amount  equal  to  or  in  excess 
of  the  overdraft ;  there  is  nothing  unusual  in  five  day  loans ; 
We  have  had  quite  a  number  of  loans  for  five  days  or  less; 
there  is  nothing  unusual  about  short  term  loans,  even  a 
one  day  loan ;  the  bank  had  on  file  the  usual  resolutions  as 
to  the  officers  of  the  Swartzell  Company  authorized  to  sign 
papers.  Mr.  Rheem  had  told  me,  and  I  knew  from  talking 
with  other  bankers,  that  the  Swartzell  Company  carried 
accounts  in  a  great  many  institutions;  they  carried  their 
principal  accounts  with  us  and  with  the  Federal  American. 
Mr.  Rheem  had  stated  to  me  he  maintained  a  smeable  ac¬ 
count  in  the  Federal- American  Bank.  1  had  no  understand¬ 
ing  with  Mr.  Rheem  that  there  would  be  an  overdraft  and 
did  not  talk  to  him  about  the  overdraft.  When  I  said  the 
overdraft  was  collateraled  I  referred  to  the  excess  col¬ 
lateral  we  had  in  the  loans  of  the  Swartzell,  Rheem  and 
Hensey  Company;  we  had,  in  addition  to  the  collateral  for 
the  loan  of  $635,000.00,  about  $125,000.00  excess  collateral 
or  a  total  of  about  $350,000.00. 

Thereupon  the  witness  was  asked  whether  it  was  un¬ 
usual  for  a  borrower  from  the  bank  to  borrow  collateral 
from  other  persons,  to  which  objection  was  made  upon  the 
ground  that  whether  it  was  unusual  or  not  was  for  the 
determination  of  the  court,  but  said  objection  was  over¬ 
ruled  and  an  exception  noted.  Thereupon  the  question  was 
read  to  the  witness  and  before  answering  the  Court  stated : 
“I  think  it  would  be  better  to  ask  that  as  to  frequest  or 
infrequent  occurrences  rather  than  usual  or  unusual ”  and 
to  the  question  as  thus  framed  the  plaintiffs  again  objected 
upon  the  same  grounds  as  before  stated  and  said  objection 
was  overruled  and  an  exception  granted,  and  the  following 
occurred : 

“The  Witness:  It  is  not  an  unusual  occurrence  for  one 
party  to  borrow  collateral  from  another. 

77  The  Court:  Is  it  a  frequent  or  infrequent  occur¬ 

rence  ? 

Mr.  Gratlev:  I  make  the  same  objection  to  that  question 
and  note  an  exception. 

The  Witness:  I  cannot  say  it  is  a  transaction  that  takes 
place  in  every  loan,  because  that  is  not  the  case.  I  would 

sav  that  we  do  have  loans  where  there  is  borrowed  col- 

%■ 

lateral  in  the  loan.” 
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On  re-cross  examination  the  witness  testified:  I  knew 
that  in  this  particular  case  the  collateral  pledged  by  the 
trustees  belonged  to  Swartzell,  Rheera  and  Hensey  Com¬ 
pany  and  I  told  Mr.  Rheem  that  he  should  see  that  the 
proper  authority  was  given  to  pledge;  I  have  never  seen 
anv  such  authority  and  Mr.  Rheem  never  brought  it  to  me. 
Thereupon  the  following  occurred: 

Bv  Mr.  Gatlev: 

*  * 


“Q.  Have  vou  ever  seen  such  authority  in  vour  bank  in 
connection  with  this  loan?  A.  Xo,  sir. 

Q.  Have  vou  ever  heard  that  anv  such  authority  was 
given?  A.  Mr.  Rheem  stated — 

Q.  Stated  to  you?  A.  He  stated  to  me  that  such  authority 


was  given. 

Mr.  Gatlev.  I  move  to  strike  out  the  answer  as  not  re- 

sponsive  to  my  question. 

The  Court:  That  is  already  in  evidence. 

*■ 

Mr.  Gatlev.  I  make  mv  motion  to  strike  out  the  answer 
*  % 

as  not  responsive  to  my  question. 

The  Court:  Overruled. 

Mr.  Gatlev.  I  note  an  exception.” 

Thereupon,  George  0.  Vass,  being  produced  as  a  witness 
on  behalf  of  the  defendant  and  first  dulv  sworn,  testified 
as  follows: 

78  I  am  vice-president  and  cashier  of  the  Riggs  XTi- 
tional  Bank,  having  been  connected  with  the  bank 

7  w 

since  1903,  and  vice-president  and  cashier  since  1925.  On 
July  16th.  1930,  Mr.  Fleming  told  me  he  was  leaving  the 
bank  and  that  die  had  arranged  with  Mr.  Rheem  for  a  loan 
of  $625,000.00  and  wanted  me  to  take  care  of  the  transac¬ 
tion  if  he  came  in.  He  called  my  attention  to  the  fact  that, 
of  course,  we  could  not  loan  over  our  legal  limit  to  an  indi¬ 
vidual  and,  therefore,  the  loan  was  to  be  divided  into  two 
loans,  a  loan  of  $380,000.00  to  the  Swartzell  Company  and 
$245,000.00  to  Swartzell  and  Rheem  as  trustees;  he  told  me 
the  loans  would  be  amply  collateraled  by  Westchester  notes, 
20  or  25  per  cent  margin,  the  usual  margin,  that  the  loan 

was  to  be  for  a  few  davs:  he  mentioned  the  fact  that  it  was 

•- 

in  connection  with  the  settlement  of  the  Shoreham  Build¬ 
ing,  which  had  been  sold,  and  did  not  go  into  details  about 
it.  Witness  made  a  pencil  memorandum  of  the  amount  of 
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the  two  loans,  that  the  $3S0, 000.00  was  to  be  made  to 
Swartzell,  Rheem  &  Hensey  Company  and  $2451000.00  to 
Swart zell  and  Rheem  as  trustees  and  made  a  note  that  they 
were  to  be  secured  bv  Westchester  notes  with  20  or  25% 
margin.  Later  in  the  day  witness  had  to  leave  the  Bank 
so  witness  turned  the  memorandum  that  he  had  nfade  over 
to  Nevius  and  asked  Xevius  to  look  after  the  jnatter  if 
Rheem  came  in,  telling  Xevius  in  substance  whatl  Fleming- 
had  told  witness.  Witness  had  no  further  connection  with 
the  transaction.  The  following  then  occurred: 

Bv  Mr.  Hogan: 

“Q.  Xow,  Mr.  Vass,  did  there  come  to  your  attention  at 
any  time  on  July  16th  the  fact  that  Swartzell,  Rheem  and 
Hensey  had  created  and  had  been  allowed  an  overdraft? 
A.  Yes,  sir.7’ 

The  witness  was  then  asked  as  to  anv  conversations  in 

%/ 

the  bank  that  afternoon  in  Mr.  Fleming’s  presence  about 
a  letter  to  the  title  company  and  any  telephone  conversa¬ 
tions,  to  which  the  plaintiffs  objected  upon  the  ground  that 
the  same  were  hearsay  as  to  them,  but  the  court  overruled 
said  objection  and  the  witness  then  testified:  I  was  present 
in  Air.  Fleming’s  office  when  there  was  a  discussfon  with 
Mi-.  Xevius  about  letters  he  had  written  to  the  tiltle  com¬ 
panies;  Mr.  Fleming  seemed  surprised  that  the  let- 
79  ters  had  been  asked  for  and  1  said  that  I  saw"  nothing 
improper  about  them;  Mr.  Fleming  thought  it  W"as 
unusual  for  a  depositor  to  ask  for  such  a  letter  and)  did  not 
wrant  to  have  anv  misunderstanding-  about  them  so  lie  had 
me  call  Mr.  Rheem ;  he  told  Mr.  Rheem  lie  did  nbt  kiunv 
why  the  letter  had  been  written  but  that  he  did  not  want 
any  misunderstanding  and  w'anted  it  clearly  understood 
that  the  bank  could  in  no  way  be  responsible  for  the  appli¬ 
cation  of  that  monev.  About  five-thirty  or  six  o’clock,  in 
Mr.  Fleming’s  office,  I  learned  of  the  overdraft;  Mr.  Flem¬ 
ing  said  it  was  secured  so  there  w-as  nothing  to  concern  our¬ 
selves  about.  I  had  no  connection  with  or  knowledge  of  the 
deposit  made  on  the  17th  which  paid  the  overdraft  or  with 
the  repayment  of  the  loans  made  on  the  16th. 

On  cross-examination  the  witness  further  testified: 

Mr.  Fleming-  did  not  sav  whv  he  thought  the  letters 
should  not  have  been  written,  except  that  the  title  cofnpany, 
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an  out  of  town  company,  might  expect  something  different, 
he  wanted  to  be  absolutely  sure  that  nobodv  connected  with 
the  title  company  would  misconstrue  the  wording  of  that 
letter.  Witness  did  not  know  of  anything  unusual  about 
stating  in  the  letter  that  there  was  so  much  or  such  and  such 
an  amount  on  deposit  in  the  account  that  had  just  been 
opened.  The  following  then  occurred: 

“Q.  So  then  the  unusual  part  was  that  a  deposit  had 
been  made,  a  deposit  had  been  opened  for  the  credit  of 
certain  noteholders,  and  that  is  what  he,  (Fleming)  was 
worried  about  ?  A.  Well,  I  don’t  know. 

Q.  Well,  he  was  worried  about  it?  A.  1  say  I  don’t 
know.” 

As  to  the  overdraft,  my  recollection  is  I  heard  of  it  quite 
a  little  while  after  the  discussion  of  the  letters;  Witness  did 
not  hear  Fleming  speak  about  the  overdraft  of  $178,000.00 
in  any  of  his  telephone  conversations  on  the  evening  of  July 
16. 

Witness  testified  that  on  the  evening  of  July  16,  he  heard 
of  the  overdraft  of  $178,000.00  and  “there  being  an 
80  overdraft  the  night  before  (night  of  the  16th)  there 
was  bound  to  be  one  there  the  next  morning.”  Wit- 
ness’  attention  was  thereupon  called  to  Ills  testimony  in  the 
Rhoderick  Case,  reading  as  follows,  and  regarding  such  tes¬ 
timony,  counsel  for  the  defendant  stated  ‘*1  agree  he,  Vass, 
so  testified,  and  I  contend  it  is  correct”,  and  witness  also 
admitted  that  he  testified  as  follows: 

'  “The  entry  dated  July  16,  1930,  opposite  which  there  is 
an  0.  1).  indicated  that  at  the  close  of  business  on  that  date 
the  account  had  an  overdraft  of  that  amount;  it  was  over¬ 
drawn  that  amount. 

Q.  What  is  the  amount  ?  A.  $178,045.49. 

Q.  What  date  do  you  refer  to,  the  17th  of  July?  A.  The 
16th  of  Julv. 


#**#*###* 

Q.  Now  I  call  your  attention  to  sheet  No.  7  of  number  1, 
to  an  entry  by  way  of  deposit  to  the  account  of  Swartzell, 
Rheem  and  Hensev  Company  of  July  17th  in  the  sum  of 
$2,341,645.80,  calling  your  particular  attention  to  the  entry 
just  ahead  of  that  on  July  17th  under  the  caption  of  ‘bal¬ 
ance’  in  the  sum  of  $184,190.50  with  an  O.  D.  opposite  that. 
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A.  Both  items  were  made  by  the  bookkeeper  before  the  close 
of  business  that  date  and  it  would  indicate  that  this  check 
had  created  an  overdraft  before  this  deposit  was  passed 
to  it.  It  would  not  mean  that  this  deposit  was  made  after 
that  check  was  paid;  it  just  happened  that  the  bookkeeper 
posted  them  in  that  way. 

Q.  How  was  tile  overdraft  taken  care  of  by  the  bank?  A. 
On  the  same  day  a  few  minutes  later  the  bookkeeper  posted 
the  deposit.  He  may  have  had  them  both  on  his  desk  at 
the  same  time  and  posted  the  check  first.  If  he  picked  the 
check  up  first  and  posted  it  the  machine  would  automatically 
show  an  overdraft.  Had  he  picked  up  the  deposit  ticket 
first  and  posted  it  the  overdraft  would  not  have  appeared 
opposite  that  item,  but  there  was  no  overdraft  at  the  close 
of  business  that  day.  That  was  just  a  temporary  overdraft 
of  a  few  minutes  in  that  operation. 


was  no 


81 


Mr.  Flannery:  As  a  matter  of  fact,  there 
overdraft  ? 

Mr.  Yass:  There  was  no  overdraft.  It  w| 
an  operation  of  posting. 

Q.  Are  you  now  referring  to  the  17th  of  July?  A.  Yes, 


as  just 


sir. 


7  7 


Thereupon  Avon  M.  Nevius,  being  produced  as  a  jvitness 
for  the  defendant  and  first  duly  sworn,  testified  as  fallows  : 

I  have  been  connected  with  Riggs  Bank  for  37  years  and 
after  holding  various  positions  I  am  now  vice-president; 
1  have  been  messenger,  clerk,  bookkeeper,  teller,  clerk,  as¬ 
sistant  cashier,  and  vice-president,  having  been  throjigk  all 
the  various  departments  of  the  bank;  I  have  been  vice- 
president  12  years.  I  have  known  the  Swartzell,  Rheem 
and  Hensey  Company  for  about  24  years,  as  long  as  it  has 
dealt  with  the  bank;  I  know  Mr.  Rheem  and  Mr.  Swartzell 
and  what  was  the  business  of  the  Company.  About  the 
middle  of  the  day  on  July  16,  1930,  Mr.  Yass  said  that  Mr. 
Fleming  had  spoken  to  him,  in  the  morning,  about  a  loan 
which  was  to  be  made  to  the  Sw’artzell,  Rheem  and  Hensey 
Company,  the  amount  involved  was  $625,000.00  ayd  the 
loans  were  to  be  made  $380,000.00  to  the  company  and 
$245,000.00  to  Swartzell  and  Rheem  as  trustees,  ample  se- 
curitv  was  to  be  furnished  in  the  form  of  notes  on  thelWest- 
Chester  Apartments  and  the  loan  was  to  be  for  five[  days. 
After  three  o’clock  that  afternoon  Mr.  Rheem  came  |to  the 
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bank  with  Mr.  Swartzell  and  another  gentleman  whom  at 
that  time  I  did  not  immediately  recognize.  That  person 
was  Mr.  Stadtler  of  the  District  Title  Company;  one  of 
them  had  packages  under  his  arm  which  I  assumed  to  be 
the  collateral.  Instead  of  going  to  the  note  window  Mr. 
Khoem,  acting  as  spokesman,  said  they  wished  to  open  a 
new  account  and  as  it  was  late  I  immediatelv  directed  them 
to  Mr.  Johnson’s  department  of  the  bank  where  new  ac¬ 
counts  were  opened.  Some  one,  I  do  not  recall  who,  handed 
me  two  checks,  one  of  them  on  Riggs  Bank,  drawn  to  the 
order  of  the  Swartzell  Company  and  Swartzell  and  Rheem 
trustees  with  a  long  title  and  I  gave  the  checks  to  Mr.  John¬ 
son  and  directed  him  to  open  an  account  exactly  in  the  title 
which  was  expressed  in  those  two  checks.  Mr.  Johnson 
started  preparation  of  a  deposit  slip  and  Mr.  Rheem  went 
over  to  the  window  of  the  collection  department  for 
82  some  transaction  about  which  I  knew  nothing  at  the 
time:  I  did  not  hear  his  conversation  with  the  gentle¬ 


man  who  was  acting  for  Mr.  Dorsey  in  handling  that  desk; 

I  went  over  and  saw  what  Mr.  Rheem  was  doing  at  the 

window  and  inv  observation  brought  mv  attention  to  a 

»  1  * 

check  of  the  Swartzell  Company  which  lie  was  passing  to 
the  teller;  subsequently  I  learned  that  the  check  was  pay¬ 
ing  a  collection  item;  the  teller  being  a  substitute  I  took  the 
responsibility  on  myself  of  having  him  accept  that  check; 
1  told  the  teller  ‘Just  take  that.  That  is  alright’;  I  had 
known  that  account  for  vears,  and  I  knew  verv  well  Mr. 
Martin  did  not  have  the  same  familiarity  with  it  that  I  had, 
and  for  that  reason  I  saved  him  the  trouble  of  telephoning 
about  the  check,  to  determine  that  it  was  good,  which  he 
would  have  done  had  I  not  been  present  to  assume  the  re¬ 
sponsibility.  Some  papers  were  then  handed  to  Mr.  Rheem 
— I  did  not  see  them — what  he  did  with  them  I  do  not 
know — and  We  went  back  to  the  lobby  and  got  the  gentle¬ 
man  who  was  carrying  the  bundle  of  collateral  and  went 
to  a  small  room  to  examine  the  collateral.  1  had  Mr.  Cor¬ 
coran  Thom,  of  the  securities  department,  verify  the  col¬ 
lateral,  the  Westchester  notes,  and  he  reported  they 
amounted  to  $859,000.00  face  value.  Mr.  Rheem  then  said 
that  instead  of  borrowing  $625,000.00  he  had  brought  ample 
collateral  and  would  like  $635,000.00  and  the  two  collateral 
notes,  already  made  up  by  Mr.  Rheem,  were  given  to  me, 


THE  RIGGS  NATIONAL  BANK,  A  CORPORATION,  ET  Xl.  81 


one  signed  by  the  proper  officers  of  the  Swartzell  Company 
and  the  other  by  Swartzell  and  Rlieem  as  trustees  fo|r  $255,- 
000.00.  Those  notes  did  not  contain  a  description  of  the 
collateral  so  the  notes  were  taken  to  Mr.  Bean,  assistant 
note  teller,  with  a  sample  of  the  Westchester  notes  and  Mr. 
Bean  entered  the  description  of  the  collateral  on  the  notes. 
Cashiers  checks  were  then  drawn  for  the  amounts  of  the 
loans,  delivered  to  Mr.  Rlieem  and  taken  to  Mr.  Johnson’s 
department  where  they  were  endorsed  and  deposited  in  the 
new  account  which  had  just  been  opened.  The  new  Recount 
took  considerable  time  to  open,  there  had  to  be  two  signa¬ 
ture  cards  and  two  deposit  tickets,  the  first  of  which  should 
have  the  long  title  for  the  bookkeeping  department  to  make 
a  ledger  sheet  from;  the  two  checks  given  me  when  these 

men  first  came  to  the  bank  had  actuallv  been  de- 

•/ 

83  posited  before  the  drawing  of  the  cashiers  checks  for 

the  loans.  When  Mr.  Rlieem  went  over  to  the  col¬ 
lection  teller  I  did  not  know  that  the  check  he  was  tender¬ 
ing  was  creating  an  overdraft;  Mr.  Rlieem  had  not  said 
anything  to  me  about  wanting  to  create  an  overdraft.  The 
four  checks  that  went  into  this  new  account  on  this  day 
were,  to  the  best  of  my  recollection,  endorsed  at  the  bank. 
The  description  of  the  collateral  in  the  two  notes  is  in  the 
handwriting  of  Mr.  Bean,  otherwise,  with  the  exception  of 
the  signatures  of  Mr.  Swartzell,  the  notes  are  in  the  hand¬ 
writing  of  Mr.  Rlieem.  After  both  deposits  were  made  in 
this  account,  one  for  $1,706,000.00  plus  and  one  for  $635,- 
000.00  Mr.  Rlieem  requested  me  to  write  two  letters  stating 
that  this  account  was  on  our  ledgers  containing  the  amount 
of  money  which  he  gave  me  on  a  piece  of  paper  and  j[  veri¬ 
fied  the  fact  that  the  amount  on  deposit  was  greate^  than 
the  sum  stated  in  this  paper.  At  this  time  I  did  not  know 
who  Mr.  Stadtler  was  or  that  he  was  connected  with  any 
title  company.  I  dictated  the  letter  to  the  New  York  Title 
Company  (which  is  set  out  in  full  in  paragraph  16  of  the 
bill  of  complaint),  though  where  I  got  the  title  I  am  a  little 
in  the  dark  at  present. 

“Q.  Did  you  have  the  signature  card?  A.  1  probably  had 
the  signature  card;  there  were  several  instruments  in  the 
bank  upon  which  this  title  was  clearly  written.  There'  were 
the  deposit  tickets,  the  ledger  sheet,  and  two  checks  which 
had  been  deposited,  and  the  signature  card,  you  see.  From 


82 


AGNES  LEE  COLBY,  ADMINISTRATRIX,  ET  AL.,  VS. 


each  of  the  instruments,  I  could  get  the  title  and  from  which 
one  of  them  I  did  I  don’t  know.” 

This  letter,  and  a  similar  one  to  the  District  Title  Com¬ 
pany  were  then  written  and  delivered  to  Mr.  Rheem.  My 
first  knowledge  of  an  overdraft  came  approaching  six 
o’clock  that  evening  when  the  head  bookkeeper  came  to  me 
with  the  ledger  sheet  of  Swartzell,  Rheem  and  Hensev  Com- 
pany  showing  the  overdraft.  Mr.  Rheem  and  Mr.  Stadtler 
were  at  the  bank  last  and  had  left  together;  after  thev  left 
Mr.  Fleming  returned  and  I  told  him  of  the  loans  and  the 
new  account  and  the  letters  to  the  title  companies.  Mr. 
Fleming  expressed  surprise  at  the  new  account,  saying  he 
had  not  kno\!ni  one  was  to  be  opened,  and  the  letters  and 
then  telephoned  Mr.  Boolier. 

Theiwitness  then  began  to  detail  the  conversations 
84  with  Mr.  Boolier  and  Mr.  Rheem,  to  which  the  plain¬ 
tiffs  objected  and  the  court  thereupon  stated  that  the 
witness  could  testify  to  them  under  the  objections  and  ex¬ 
ceptions  previously  noted. 

The  following  thereupon  occurred: 

“Q.  Was  there  anything  about  any  letters  you  had  writ¬ 
ten  to  the  title  company f  A.  Yes.  I  told  him  that  Mr. 
Rheem  had  asked  me  for  letters  to  be  written  to  the  title 
company  and  I  showed  him  the  carbon  copy  of  the  letter  to 
the  New  York  Title  Company. 

Mr.  Fleming  expressed  surprise  that  the  letters  should 
be  requested  and  I  said  that  I  saw  no  reason  for  not  writing 
the  letter  stating  the  facts,  and  for  that  reason  I  had  writ¬ 
ten  the  letters  and  given  them  to  Mr.  Rheem. 

Now,  we  went  into  Mr.  Fleming’s  office  and  Mr.  Fleming 
and  Mr. — someone — reached  Mr.  Boolier  of  the  New  York 
Title  Company  on  the  telephone. 

My  best  recollection  is  that  Mr.  Fleming’s  conversation 
with  Mr.  Boolier  was  from  Mr.  Fleming’s  own  telephone 
and  in  his  office. 

I  listened  to  Mr.  Fleming’s  remarks  over  the  telephone, 
from  which  I  understood  that  Mr. — 

Mr.  Gatley  (interposing) :  Does  this  come  in  under  my 
same  objection? 

The  Court:  Yes. 

The  Witness:  1  heard  Mr.  Fleming  speak  to  Mr.  Boolier 
that  the  Riggs  National  Bank  could  not  be  responsible  for 
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any  disbursement  of  any  money  in  that  account.  J  heard 
him  say  to  Mr.  Booher — I  suppose  he  was  talking  to  Mr. 
Booher — that  inasmuch  as  they  were  a  new  mortgagb  house 
here  perhaps  they  were  not  familiar  with  the  methods  of 
real  estate  settlements,  and  that  he  wanted  Mr.  Booher  to 
have  no  misconstruction  of  the  statements  made  in  my  let¬ 
ter,  gathering  from  what  Mr.  Fleming  had  to  say,  the  lan¬ 
guage  of  which  I  cannot  remember  now,  was  that  Mr. 
Booher  thoroughly  understood  that. 

I  believe  I  heard  Mr.  Fleming  ask  him  it  he  would  return 
that  letter  which  I  had  signed,  and  from  wljat  Mr. 
S5  Fleming  said  to  him  1  understood  that  Mr.  pooher 
had  already  sent  that  letter  to  New  York — where  to 
1  do  not  know. 

After  that  telephone  conversation  with  Mr.  Booher,  Mr. 
Yass  had  telephoned  to  Mr.  Rheem. 

AIi*.  Fleming  had  a  similar  conversation  with  Mr.  Rheem, 
and  my  understanding,  from  hearing  Mr.  Fleming’s  end  of 
the  conversation,  was  that  Mr.  Rheem  had  no  idea  that 
there  should  be  any  responsibility  placed  on  the  bank  in 
connection  with  that  new  account  other  than  that  oj‘  a  de¬ 
positor.” 

Fleming  discussed  with  Yass  and  witness  the  advisability 
of  putting  the  conversation  between  Booher  and  Fleming 
in  letter  form  and  Fleming  consequently  addressed  a  letter 
to  Booher  in  the  presence  of  Yass  and  witness.  Fleming 
addressed  a  similar  letter  to  the  District  Title  Company 
and  gave  this  letter  to  witness  with  the  understanding  that 
witness  would  take  the  letters  to  the  offices  of  the  two  title 
companies  the  following  morning  and  get  the  response  that 
would  confirm  what  was  said  in  the  conversation  with 
Booher. 

Early  on  the  morning  of  July  17th,  witness  personally 
delivered  Fleming’s  letter  addressed  to  the  New  York  Title 
Company  to  Booher,  and  Booher  gave  witness  a  reply  to 
that  letter. 

Witness  went  to  the  District  Title  Company  where  he  met 
Stadtler  and  delivered  the  Fleming  letter  addressed  to  that 
company  and  requested  a  response  to  Fleming’s  letter,  but 
instead  of  dictating  a  response  to  same,  Stadtler  returned 
to  witness  the  original  letter  which  Nevius  had  written, 
Stadtler  stating  “This  is  of  no  consequence  to  us  iji  this 
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transaction.  It  is  not  important,  and  I  will  give  you  the 
original  back.’’  Stadtler  returned  the  Nevius  letter  and 
the  Fleming  letter  to  witness  after  Stadtler  talked  with 
Booher.  Witness  returned  to  the  Bank  and  was  back  in 
his  office  about  half  past  ten  on  the  morning  of  July  17. 

Witness  reported  to  Fleming  that  he  had  a  response  from 
Booher  of  the  Xew  York  Title  Company  to  Fleming's  com¬ 
munication  and  that  Stadtler  returned  to  witness  the 
original  letter  that  Xevius  had  written  to  the  District  Title 
Company,  together  with  the  original  letter  Mr.  Flem- 
86  ing  had  written. 

When  the  head  bookkeeper  on  the  evening  of  July 

16  reported  to  witness  the  overdraft  amounting  to  $178,- 

000.00  witness  showed  the  ledger  sheet  immediatelv  to 

Fleming  and  Yass  and  they  realized  that  the  overdraft  had 

inadvertentlv  occurred  insofar  as  thev  were  concerned.  It 
••  * 

was  too  late  in  the  day  to  be  covered  by  any  deposit  and 
there  was  nothing  to  be  done  about  the  overdraft  until  the 
following  dav. 

The  witness  was  then  asked  the  custom  of  the  bank  when 
overdrafts  occur,  what  kind  of  notice,  if  any,  was  sent  to 
the  depositors,  to  which  the  plaintiffs  objected  upon  the 
ground  that  it  was  immaterial  and  irrelevant,  but  the  court 
overruled  said  objection,  with  an  exception,  and  the  wit¬ 
ness  stated: 

A  written  notice  of  overdrafts  is  customarily  sent  when 
accounts  are  overdrawn;  no  copy  of  the  notice  is  kept  by 
the  bank.  Witness  was  shown  deposit  slip  covering  deposit 
of  $2,341,645.80  in  the  account  of  Swart zell,  Klieem  &  Hen- 
sey  Company  and  testified  that  the  notation  “P  and  R  Xo. 
24”  stamped  on  said  deposit  slip  indicated  that  the  deposit 
was  handled  by  paying  and  receiving  teller  Xo.  24.  He  took 
this  deposit  on  July  17th.  I  had  never  seen  this  deposit 
slip  before  it  was  received  by  paying  teller  Xo.  24,  it  had 
never  been  delivered  to  me,  or,  as  far  as  I  know,  prior  to 
its  delivery  to  the  teller,  to  anyone  in  the  bank.  The  teller 
was  Donald  McCormick.  I  do  not  know  who  put  the  ‘7’ 
over  the  ‘6'  on  the  deposit  slip.  I  cannot  tell  from  the  fig¬ 
ure.  The  whole  thing  looks  like  Rheems  handwriting.  The 
stamp  on  the  deposit  slip,  and  the  ‘D.M.’  on  the  duplicate 
deposit  slip,  indicate  to  us  who  took  that  deposit  on  July 
17,  1930.  In  respect  to  the  change  of  the  ‘6’  to  ‘7’  on  the 
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deposit  slip,  the  dates  on  deposit  slips  are  the  least  impor¬ 
tant  things  to  a  teller,  the  date  lie  goes  by  is  his  date  stamp. 
Neither  Mr.  Rheem  nor  anyone  else  said  anything  to  me  on 
the  16th  about  intending  to  make  this  deposit.  I  Jiave  no 
recollection  of  Handy  bringing  the  pass  book  of  Swartzell, 
Rheem  &  Hensey  Company  to  the  Bank,  as  it  is  the  usual 
thing  to  bring  in  pass  books  to  have  entered  some 
87  entry  of  a  previous  occasion.  I  have  no  doubt  he 
may  have  come  and  brought  the  pass  book.  When 
the  pass  book  is  brought  in  for  an  entry  it  is  sent  to  the 


bookkeeping  department  to  get  the  correct  amount  a 


as  shown  bv  the  ledger.  The  handwriting  on  the  check 


nd  date 


which  was  deposited  for  $2,341,645.80  is  that  of  Mr. 


Rheem, 


with  the  exception  of  Mr.  Swartzell ’s  signature  and  the 
stamp  on  it  indicates  that  it  was  received  at  the  teller’s 
window  on  July  17th  and  the  perforation  shows  it  was  paid 
on  that  date.  I  did  not  see  this  check  at  the  time  of  the  de¬ 
posit;  1  never  saw  it,  to  my  knowledge,  before  the  question 
of  this  case  came  up.  When  a  check  is  received  by  the 
teller,  covered  by  the  deposit  slip,  the  check  and  the  deposit 
slip  go  to  different  places,  the  check  travels  through  the 
machinery  of  the  proof  department  to  be  charged  against 
the  account  on  which  it  is  drawn,  and  the  deposit  sl^p  goes 
through  another  channel  to  be  credited.  They  le^ve  the 
teller’s  window  together  and  then  separate.  After |  seeing 
the  notes  for  $255,000.00  and  $380,000.00  on  the  16tli  when 
they  were  made  I  never  saw  them  again  until  this  case 
came  up.  I  had  no  connection  with  the  presentation  of  the 
check  of  $635,105.83  dated  July  17,  1930  of  Swartzell, 
Rheem  &  Hensey  Company  drawn  to  the  order  of  the  Riggs 
National  Bank  and  signed  bv  Edmund  1).  RlieemL  Vice- 
President,  used  in  payment  of  the  two  loans ;  I  did  hot  see 
it  when  presented;  the  first  information  I  had  was  when 
Mr.  Thom  informed  me  that  the  notes  had  been  paid  and 


thev  wanted  the  collateral  returned  and  1  was 


whether  or  not  1  would  require  the  signature  of  both  Swart¬ 
zell  and  Rheem  on  the  collateral  card  for  the  return  of  col¬ 
lateral,  and  I  said  we  would  require  both  signatures.  Wit¬ 
ness  heard  of  the  paying  of  the  overdraft  of  Swartzell, 
Rheem  &  Hensey  Company’s  account  sometime  late  on 
July  17,  but  he  cannot  fix  the  time,  and  witness  does  not 
recall  how  that  information  came  to  him.  Witness  had  no 


asked 
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other  connection  with  any  of  the  transactions  testified  to 
after  Julv  17.  The  first  time  he  was  informed  that  a  new 
account  was  desired  to  be  opened  at  the  Bank  was  upon  the 
arrival  of  Rheem,  Swartzell  and  Stadtler,  and  nothing  had 
been  done  with  respect  to  opening  the  account  prior  to  that 
time.j  Rheem  did  not  have  anvthing  to  sav  to  wit- 
88  ness  or  anybody  else  so  far  as  he  could  now  recall, 
as  to  the  purpose  for  which  the  Xevius  letters  were 
written  to  the  title  companies  on  July  16  and  witness  did 
not  inquire.!  When  this  transaction  occurred  I  knew  the 
reputation  of  the  Swartzell  Company,  which  was  that  they 
were  one  of  the  outstanding  investment  houses  in  Wash- 
ington  with  a  splendid  reputation;  the  Company’s  general 
reputation  for  financial  ability  and  for  the  handling  of  its 
customer's  transactions  in  a  satisfaetorv  manner  was  the 
best ;  with  respect  to  the  relationship  between  the  Company 
and  the  bank,  it  was  one  of  our  most  satisfactory  relation¬ 
ships.  I  knew  that  in  July,  1930,  and  for  approximately 
four  and  one-half  years  prior  thereto,  Mr.  Rheem  was  one 
of  the  members  of  the  board  of  directors  of  the  Riggs 
Bank;  I  dealt  with  him  as  a  customer  of  the  bank  on  this 
date,  his  directorship  had  nothing  to  do  with  any  dealings 
he  has  ever  had  with  me;  I  had  known  Mr.  Rheem:  for  a 
period  of  15  years.  As  to  his  reputation  in  financial  circles 
at  Washington  up  to  January,  1931,  he  was  highly  regarded 
for  his  capacity  as  a  business  man,  for  his  alert  mind  and 
his  knowledge,  and  was  very  highly  respected  in  the  com¬ 
munity.  In  respect  of  the  July  16th  deposit,  as  to  who 
made  most  of  the  statements  to  me,  that  is,  who  did  most 
of  the  talking  in  the  group,  Mr.  Swartzell,  Mr.  Stadtler  or 
Mr.  Rheem,  as  I  have  already  said  Mr.  Rheem  appeared  to 
me  to  be  the  spokesman;  I  was  dealing  with  a  customer  of 
the  Riggs  Bank  and  with  no  one  else,  my  dealings  were  with 
Mr.  Rheem.  ,The  first  I  heard  of  anv  financial  difficultv  of 
the  company  was  two  or  three  days  before  the  bankruptcy 
proceedings  begun  on  January  26,  1931,  I  had  no  intima¬ 
tion  of  it  before. 

Thereupon,  Joseph  Byrd  Johnson,  being  produced  as  a 
witness  for  the  defendant  and  first  duly  sworn,  testified  as 
follows ; 

I  am  in  charge  of  opening  new  accounts  in  Riggs  Bank, 
having  had  that  position  since  about  1917,  and  have  been 
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with  the  bank  45  years.  On  the  16th  of  July,  1930,  Mr. 
Xevius  and  Mr.  Rheem  and  some  other  men  came  to  the 
window  and  I  was  told  Mr.  Rheem  wanted  to  open  an  ac¬ 
count. 

Thereupon  it  was  understood  by  counsel  and  the  court 

that  testimony  as  to  what  was  said  to  or  bv  the  wit- 

*  ^ 

89  ness  was  received  subject  to  the  objections  and  ex¬ 
ceptions  previously  noted,  and  the  witness  "estified: 

Witness  was  shown  two  checks  each  dated  July  16,  1930, 
one  from  the  Shoreham  Investment  Company  signed  by 
Cromwell,  and  another  signed  by  the  New  York  Title  and 
Mortgage  Company,  which  he  identified  and  testified  that 
the  deposit  slip  covering  said  checks  is  in  the  handwriting 
of  witness  and  the  title  of  said  account  was  obtained  from 
the  name  of  the  payee  as  designated  on  said  checks.  The 
deposit  slip  covering  deposit  of  $1,706,645.S0  was  the  first 
deposit  slip  in  this  account.  The  rubber  stamp  ‘P  and  R, 
July  16,  1930,  No.  24’,  indicates  that  it  was  deposited  by 
the  paying  and  receiving  teller  No.  24  on  July  16,  1930. 
The  witness  further  testified  that  while  he  opened  the  new 
accounts,  he  had  the  Paving  and  Receiving  Teller  actually 
put  through  the  deposits. 

Witness  also  identified  signature  card,  which  is  nftade  out 
in  duplicate,  and  stated  that  he  had  the  typist  type  the  title 
appearing  thereon.  After  preparing  deposit  slip  and  the 
signature  cards  and  having  the  signature  cards  signed,  wit¬ 
ness  took  the  deposit  to  the  teller  and  made  the  |  deposit 
and  took  a  dummy  signature  card  to  the  bookkeeping  de¬ 
partment  so  that  the  bookkeeper  could  have  a  memorandum 
of  it  in  order  that  a  stensil  could  be  made  for  the  ledger 
sheet. 

Rheem,  Nevius  and  any  other  person  who  called  at  the 
new  account  window  did  not  remain  at  the  window  while 
witness  was  making  out  deposit  slips  and  signature  cards, 
but  when  witness  returned  from  the  bookkeeping  depart¬ 
ment  they  returned  to  his  window  and  made  another  de¬ 
posit.  Witness  prepared  deposit  slip  for  $635,000,00  cov¬ 
ering  deposit  of  the  other  two  checks.  The  deposit  slip  for 
$635,000.00  bears  a  stamp  '  signature  card  received”,  which 
witness  placed  thereon.  Witness  explained  why  tins  stamp 
appears  on  the  second  deposit  slip  and  not  on  the  iirst  de¬ 
posit  slip  as  follows:  “The  bookkeeping  department  tele- 
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phoned  me  that  this  first  deposit  ticket  bore  no  stamp,  and 
they  told  me  that  over  the  telephone”.  Thereupon,  over 
plaintiffs  objection  and  exception  granted,  witness  testified 
that  Mr.  Nevius  and  Mr.  Blieem  and  Mr.  Swartzell  were 
there;  and  I  turned  to  Mr.  Nevius  and  I  told  him 
90  that,  and  he  said  4 ‘Oh,  that  don’t  make  any  differ¬ 
ence;  put  the  stamp  on  this  one”,  which  was  the 
other  deposit  slip. 

Witness  said  except  as  ho  had  thus  far  testified  he  had 
nothing  to  do  with  the  transaction;  he  had  nothing  to  do 
with  the  closing  of  the  new  account,  or  with  making  loans, 
and  he  knows  nothing  about  any  transactions  in  the  c.itv 
and  real  estate  collection  departments. 

Upon  cross-examination  witness  testified  as  follows:  In 
his  experience  in  the  bank  witness  has  frequently  opened 
accounts  with  nothing  to  indicate  the  title  in  which  thev 
were  to  be  opened  but  what  appears  on  the  face  of  the 
checks  to  be  deposited ;  when  the  new  account  is  opened  the 
witness  asks  the  man  how  he  wants  it  opened,  and  in  this 
case  he  told  witness  how  he  wanted  it:  it  is  eustomarv  to 
place  the  new  account  stamp  on  the  deposit  slip  for  the 
first  deposit;  the  deposit  of  $1,706,645.80  was  already  in 
the  bookkeeping  department  when  the  deposit  for  $635,- 
000.00  was  made.  Upon  being  asked  to  explain  how  the 
$635,000.00  was  deposited  first  he  stated  “that  would  have 
to  do  with  the  bookkeeping  department.  They  don’t  look 
out  to  see  whether  the  first  deposit  gets  the  first  position  on 
the  ledger".  Witness  remembered  this  transaction  par¬ 
ticularly  because  of  the  importance  of  the  account,  on  ac¬ 
count  of  the  large  amount  of  it  and  the  fact  that  bv  mistake 
he  allowed  the  deposit  slip  covering  the  $1,706,645.80  de¬ 
posit  to  go  to  the  bookkeeper  without  his  (witness’)  stamp. 
Mr.  Rheem  gave  witness  the  description  for  opening  the  ac¬ 
count. 

The  following  thereupon  occurred: 

“Q.  Have  you  ever  been  acting  as  paying  teller  in  the 
bank?  A.  Xo. 

Q.  Have  you  the  experience  of  knowing  the  practice  in 
the  banks  about  changing  deposit  slips  when  they  come  in 
after  four  o’clock?  A.  What  do  vou  mean  bv  “chang- 
ing?” 

Q.  The  date  of  the  deposit.  A.  Xo. 
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what  the 


Witness 


Q.  Did  you  ever  know  a  bank  teller  to  change  tlje  date  on 
it?  A.  No. 

91  Q.  Did  you  ever  have  a  man  come  in  after1  3  o’clock 
with  a  deposit  and  get  there  too  late  to  hive  it  put 
on  his  book?  A.  I  don’t  recall  such  a  circumstance. 

Q.  Supposing  a  depositor  came  in  at  half  past  three  on 
the  16th  and  made  a  deposit,  and  the  deposit  slip  was  dated 
the  16th,  what  would  the  bank  do  with  that  deposit?  A.  I 
don’t  have  anvthing  to  do  with  that. 

Q.  After  all  of  these  years  you  do  not  know 
bank  does  about  that ?  A.  No.” 

Witness  testified  that  the  pass  book  was  issued  on  the 
day  of  the  deposit  and  delivered  to  Mr.  Rheem. 
stated  he  does  not  know  where  it  is. 

Thereupon,  Corcoran  Thom,  Jr.,  being  called  as  a  wit¬ 
ness  for  the  defendant  and  being  duly  sworn,  testified  as 
follows : 

1  have  been  connected  with  Riggs  Bank  since  the  fall  of 
1928.  My  father  is  president  of  the  American 
and  Trust  Company.  I  am  in  the  customers  and 
department,  the  function  of  which  is  to  take  ea:: 
securities  for  safe-keeping  and  collateral.  I  was 
on  the  16th  and  17th  of  July,  1930,  and  very  we 
verifying  the  collateral  in  connection  with  the 
Rheem  and  Hensev  and  Swartzell  and  Rheem  loa] 
on  the  16th. 

It  was  then  understod  between  the  court  and  counsel  for 
the  parties  that  the  testimony  of  the  witness  as  to  what  oc¬ 
curred  on  that  day  was  received  subject  to  the  same  objec¬ 
tions  and  exceptions  heretofore  noted,  and  witness  stated: 

On  the  afternoon  of  the  16th  Mr.  Nevius  called 
a  room  in  the  back  of  the  bank;  Mr.  Rheem  and 
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man  were  in  the  room;  Mr.  Nevius  told  me  that  in  two  large 


envelopes  were  notes  to  be  used  as  collateral  and 


handed 


me  a  pencil  memorandum  which  he  told  me  to  check;  I  veri¬ 
fied  the  notes  to  see  if  they  were  complete  on  the  face 
92  and  correctly  endorsed,  counted  them  and  told  Mr. 

Nevius  the  amounts  agreed  with  the  memorandum; 
the  amount  was  something  over  $S00, 000.00  and  the  notes 
were  secured  on  the  Westchester  development  and  were  all 
endorsed  by  the  Westchester  Development  Corporation.  I 
did  not,  as  I  counted  them,  observe  any  difference  in  the 
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signatures  of  the  makers.  I  took  the  notes  and  Mr.  Bean, 
the  note  teller,  asked  me  for  one  of  them  so  he  could  put  a 
description  in  the  two  notes  which  Mr.  Rheem  had  given 
the  bank,  after  which  I  put  the  notes  in  the  vault  where  col¬ 
lateral  is  filed. 

On  cross-examination  the  witness  further  testified:  I 
made  a  very  careful  examination  of  the  notes  but  I  did  not 
notice  the  difference  in  the  signatures  of  the  makers.  I  ex¬ 
amined  them  face  and  back,  saw  that  they  were  complete, 
and  in  doing, that  with  a  number  of  notes  or  bonds,  so  long 
as  there  is  a  signature  there  it  means  very  much  the  same. 
I  see  now  that  the  Kirkley  notes  are  secured  on  part  of 
Parcel  81/80  and  the  Thornton  notes  on  Parcel  31/79;  I 
turned  only  one  note  over  to  Mr.  Bean.  I  do  not  know  what 
became  of  the  memorandum  Mr.  Xevius  handed  to  me. 

Thereupon,  Thaderts  A.  Bean,  being  produced  as  a  wit¬ 
ness  on  behalf  of  the  defendant  and  being  first  duly  sworn, 
testified : 

I  have  been  connected  with  Riggs  Bank  over  14  years 
and  for  9  years  I  have  been  note  teller;  my  banking  experi¬ 
ence  extends  over  twenty  years.  On  July  16,  1930,  T  saw 
the  two  notes  for  $255,000.00  and  $380,000.00  now  presented 
to  me  when  I  was  called  into  a  room  in  the  back  of  the  bank. 
Mr.  Xevius  said  “We  are  going  to  make  these  loans  as  soon 
as  the  collateral  is  verified.  Thev  will  go  through  in  the 
usual  course’.'.  Mr.  Thom  was  verifving  the  collateral  and 
after  he  finished  he  came  to  mv  cage,  handed  me  one  of  the 
notes  to  make  a  description  of  the  collateral  and,  having 
a  memorandum  of  the  amount  of  collateral  for  each  note, 
I  filled  in  the  description  on  the  notes  for  $255,000.00  and 
$380,000.00  and  arranged  for  the  issuance  of  cashiers 
checks.  These  notes  were  payable  on  or  before  five  days. 
There  is  noticing  unusual  in  our  bank  about  a  note  for  two 
or  five  days,  we  often  have  notes  for  a  few  days, 
93  temporary  loans.  I  had  no  further  connection  with 
the  transaction  on  the  16th.  1  did  not  have  any  connec- 
ment  of  these  notes  on  the  17th;  I  did  not  have  any  connec¬ 
tion  with  receiving  deposits  or  receiving  payments  of  items 
in  the  city  collection  department  in  connection  with  any 
Swartzell  Company  transaction;  that  is  an  entirely  differ¬ 
ent  part  of  the  bank. 
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notes  or 
la  witness 


Witnes  identified  the  two  notes,  one  for  $3S0,0|00.00  and 
one  for  $255,000.00.  The  description  of  the  collateral  on 
said  notes  is  in  the  handwriting  of  witness,  $j)00, 000.00 
worth  of  Westchester  notes  securing  the  $380,000.00  and 
$359,000.00  worth  of  Westchester  notes  securing  the  $255,- 
000.00  loan. 

On  cross-examination  the  witness  further  testified:  On 
the  17th  I  either  figured  the  interest  on  these 
checked  it.  I  do  not  remember  which. 

Thereupon,  Norman  Martin,  being  produced  as 
for  the  defendant  and  being  first  dulv  sworn,  testified  as 
follows:  I  am  employed  by  Riggs  Bank  and  have  been  so 
employed  since  1924.  I  am  in  the  real  estate  collection  de¬ 
partment,  the  function  of  which  is  to  collect  interest  and 
principal  on  notes  endorsed  by  depositors  for  collection.  1 
recall  a  transaction  with  Mr.  Rheem  on  July  16,  1930;  he 
came  to  my  window  either  with  Mr.  Nevius,  or  Mr.  Nevius 
followed  immediately  behind,  and  Mr.  Nevius  tojld  me  to 
allow  Mr.  Rheem  to  pay  a  certain  note  we  w 
94  ing  for  collection  for  a  customer;  1  took  the 

verified  the  amount  of  interest  he  gave  us  pay  on 
the  note  by  check  on  the  Riggs  Bank.  The  principal  of  the 
note  was  $255,000.00  and  the  difference  between 
the  $262,947.49  is  the  interest.  The  check  was  aim 
out  and  Mr.  Rheem  said  the  note  he  wanted  to  tak 
given  to  the  Southern  Dairies  Company  by  S| 

Rheem  and  Hensey  Company,  it  had  as  collaten 
estate  note  for  $300,000.00  attached  to  it.  I  delivered  both 
note  and  the  collateral  to  Mr.  Rheem. 

The  following  thereupon  occurred: 

“Q.  Mr.  Nevius  was  standing  at  your  or  near  tlnjj  window 
when  you  took  the  transaction  up.  A.  Yes;  Mr.  N 
structed  me  to  accept  it. 

O.  Did  vou  do  anvthing  with  regard  to  finding! 
balance  in  that  account  ?  A.  No,  sir.” 

Witness  at  the  time  this  transaction  was  put  jthrough, 
had  no  knowledge  that  it  was  creating  an  overdraft.  Wh¬ 


ere  hold- 
note  and 


that  and 
dv  made 
|3  up  was 
wartzell, 
il  a  real 


evius  in- 


out  the 


ness  further  testified  that  lie  did  not  communicate 
bookkeej >ing  department. 

Thereupon  it  was  understood  between  the  court 
counsel  that  the  said  testimony  was  received  under 
ings  and  objections  theretofore  made  and  had. 


with  the 

and  the 
the  rul- 
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After  receiving1  payment  of  the  note  I  made  up  a  deposit 
ticket  to  the  credit  of  Southern  Dairies  and  it  was  sent  to 
the  bookkeeping  department  in  the  usual  way.  This  oc¬ 
curred  some  time  after  three  o’clock,  possibly  three-thirty; 
I  had  no  further  connection  with  the  transaction.  I  had  no 
knowledge  that  when  the  transaction  was  put  through  it 
created  an  overdraft.  I  had  no  connection  with  the  trans¬ 
action  by  which  this  check  was  received  on  July  16th  except 
as  I  have  already  testified:  I  did  not  at  that  time  have  any 
knowledge  of, any  notes  the  Company  or  Mr.  Rlieem  and 
Mr.  Swartzell  were  making  at  the  bank,  or  of  either 
95  the  opening  or  closing  of  any  new  account;  I  had  no 
connection  with  or  knowledge  about  the  closing  up 
of  that  overdraft;  I  was  not  in  any  of  those  departments  at 
all.  I  do  not  work  in  those  departments. 

On  cross-examination  the  witness  further  testified:  We 
had  closed  for  the  day  in  that  department  and  had  settled 
the  figures:  in  such  case  it  is  usual  to  have  the  consent  of 
an  officer  to  accept  payment  and  Mr.  Xevius  instructed  me 
to  accept  the  check;  after  we  close  we  usually  do  not  accept 
payments:  the  Southern  Dairies  note  had  come  in  the  bank 
for  collection  that  same  day.  1  never  knew  about  the  over¬ 
draft.  We  do  not,  after  3  o’clock,  start  dating  everything 
the  next  day;  we  keep  on  using  the  same  date;  any  pay¬ 
ment  we  took  that  day  was  reported  the  same  day,  no  mat¬ 
ter  whether  it  was  5  or  6  o’clock,  we  do  it  the  same  day.  T 
did  not  take  a  receipt  for  the  collateral  I  handed  to  Mr. 
Rlieem,  it  was  attached  to  the  note  he  .paid;  it  is  not  our 
custom  to  take  receipts  for  collateral  returned  on  that  type 
of  transaction,  the  $300,000  second  trust  note  that  was  put 
up  as  collateral  was  attached  to  the  $255,000  note  to  be  de¬ 
livered  when  the  latter  was  paid;  I  made  no  record  that  the 
collateral  had  been  delivered  to  Mr.  Rlieem  along  with  the 
note.  I  had  been  working  in  that  cage  since  April,  1928. 

Thereupon  Donald  A.  McCormack,  being  produced  as  a 
witness  on  behalf  of  the  defendant  and  being  duly  sworn, 
testified:  1  have  been  employed  by  Riggs  Bank  since  1923, 
and  was  paying  and  receiving  teller  number  24  in  July, 
1930.  Witness  was  shown  deposit  slip  in  duplicate  covering 
deposit  of  $2,341,645.S0  at  the  Riggs  National  Bank.  The 
handwriting  on  the  deposit  slip  for  $2,341,645.80  is  that  of 
Mr.  Rlieem  and  1  put  the  rubber  stamp  “July  17,  1930,  24" 
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oil  it ;  I  put  it  there  on  July  17th ;  I  did  not  make  aiJy  change 


slip  and 
The  de¬ 


in  the  stamp  in  order  to  stamp  that  on  the  deposit 
that  represents  the  date  I  received  the  deposit, 
posit  was  of  the  check  (in  evidence)  for  $2,341,645.80.  This 
check  is  in  the  handwriting*  of  Mr.  Klieem,  except  Mr. 
Swartzell’s  signature,  which  is  in  his  handwriting.  The 
endorsement  on  the  back  of  the  check  is  in  the  handwriting 
of  Mr.  Rheem.  The  slip  now  presented  to  me  is  a 
96  duplicate  of  this  same  deposit  slip  and  the  initials 
“D.  M.”  and  the  stamp  thereon  are  mine.  I  did  not 
change  the  written  date  appearing  on  the  slip  from  the 
'16th  to  the  17th.  Witness’  attention  was  called  to  the  fact 
that  the  date  of  Julv  16,  1930  had  been  changed  to  July  17, 
and  testified  that  he  did  not  make  any  change  on|  the  de¬ 
posit  slip,  stating  “we  do  not  pay  any  attention  to  that” 
referring  to  the  date  of  the  deposit  slip,  “because  many 
people  are  wrong  and  don’t  know  what  day  it  is 
time”.  Witness  testified  that  “many  do  not  put 
on”.  Witness  made  no  change  in  this  deposit  slip 
not  requested  to. 

The  following  thereupon  occurred: 

“Q.  Who  made  the  deposit?  A.  I  don’t  know, 
in.  I  do  not  remember  who  brought  it  in. 

Q.  Did  anyone  connected  with  the  bank  make  it L  as  far 
as  you  can  tell  ?  A.  No,  it  is  not  a  usual  thing.  Not  that 
I  remember;  no  one  from  the  bank.  Someone  from 
zell,  Rheem  &  Hensey  Company  is  all  I  know,  but 
know. 

Q.  Tell  me  with  respect  to  the  duplicate  deposit  slip. 
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Was  that  taken  by  the  person  who  made  the  deposit? 
was  done  with  it?  Tell  us  what  you  know  about  it. 
it  was  left,  the  whole  business  like  this  was  pushec 


What 
A.  No, 
in  the 


window,  and  whoever  it  was  walked  off.  I  suppose-j-I  can¬ 
not  swear  to  this,  now — but  1  kept  it  and  perhaps  a  year 
later,  whenever  I  was  asked  about  this  I  remembered  hav¬ 
ing  this  in  my  drawer,  and  I  rummaged  around  and  found 
it. 

Whoever  was  supposed  to  get  this  back  did  not  get  it. 
Perhaps  they  did  not  want  it. 

Q.  Do  you  have  any  recollection  of  entering  that  deposit 
subsequently  on  that  day  on  the  pass  book?  A.  N(d,  I  do 
not  recall  doing  that.” 
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The  original  deposit  slip  was  put  in  my  box  and  went  up 
to  the  proving  desk;  the  perforation  in  the  check  is 
97  put  there  by  the  bookkeeping  department  after  the 
check  is  paid.  This  deposit  was  handled  in  the  or¬ 
dinary  way,  there  was  nothing  about  the  amount  of  it  that 
made  it  unusual.  I  have  handled  bigger  ones  than  that.  At 
the  time  I  received  that  deposit  I  did  not  know  whether 
there  was  a  balance  or  an  overdraft  in  the  account  of  the 
Swartzell,  Pheem  &  Hensey  Company  to  which  I  sent  that 
to  be  credited;  T  would  not  concern  myself  with  that  unless 
I  was  paying  out  a  check  against  the  account.  I  knew  noth¬ 
in'.:  about  anv  overdraft  in  the  account  when  I  took  the  de- 
posit.  I  did  not  thereafter,  before  this  case  came  up,  hear 
anvthing  about  an  overdraft  in  that  account;  I  did  not 
know  at  that  time  that  that  check,  in  part,  was  to  cover  the 
overdraft,  and  I  do  not  know  it  vet.  Mavbe  it  was. 

On  cross-examination  the  witness  further  testified:  Indi¬ 
vidual  tellers  to  not  receive  notification  that  an  account  is 
overdrawn,  it  is  up  to  the  teller  to  know  the  account ;  when 
some  one  we  know  comes  in  we  take  a  reasonable  chance  on 


a  small  amount,  if  the  check  is  big  we  call  the  bookkeeper 
and  ask  if  it  is  good  or  if  there  is  any  stop  payment  against 
it.  I  do  not  recall  that  any  one  told  me  to  watch  Swartzell. 
Illieem  &  Hensey  Company’s  account  that  day  because  that 
had  been  overdrawn  $178,000.00.  I  did  not  know  it  was 
overdrawn. 

The  following  thereupon  occurred: 

You  say  that  this  deposit,  you  do  not  know  who  gave 
it  in;  someone  pushed  it  in  the  window  and  walked  oil? 
A.  Yes. 

Q.  Is  that  an  unusual  happening  in  connection  with  a 
$2,000,000.00  check,  to  push  it  in  and  walk  off.’  A.  People 
push  checks  in  and  walk  all  over  the  bank.” 

I  would  not  change  the  date  on  a  deposit  slip  and  1  do  not 
change  the  date  on  my  stamp  until  the  first  thing  in  the 
morning;  if  a  man  came  in  at  five  o’clock  in  the  evening  to 
make  a  deposit  I  would  tell  him  to  get  the  devil  out 
98  of  there,  probably;  very  often  we  will  tell  someone 
that  wants  to  do  something  late  at  night  that  if  an 
officer  says  he  lis  willing  to  disrupt  the  routine,  all  right. 
Usually,  payment  of  a  check  is  entered  on  the  books  the  day 
payment  is  made;  and  the  perforation  in  the  check  shows 
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tile  date  the  check  is  paid,  irrespective  of  the  date  it  is  en¬ 
tered  on  the  books. 

Thereupon  John  R.  Keener,  being  produced  as  ^  witness 
on  behalf  of  the  defendant  and  being  first  duly  sworn,  testi¬ 
fied:  I  have  been  employed  by  Riggs  Bank  since  1925,  and 
have  been  note  teller  about  five  years.  I  recall  handling 
the  notes  of  the  Swartzell,  Rlieem  and  Hensey  Company 
and  Swartzell  and  Rlieem  on  the  Kith  day  of  July,  1930; 
tliev  were  handed  to  me  by  Mr.  Bean  to  be  recorded  on  the 
loan  register  in  the  same  manner  as  other  notes.  I  (handled 
the  payment  of  these  notes  when  they  were  paicjl  off  on 
the  17th  of  July,  1930,  by  a  check  for  $635,105.8$.  I  re¬ 
ceived  that  check  over  the  window  in  the  note  tellers  de¬ 
partment.  I  do  not  now  know  from  whom  1  received  that 
check  or  who  paid  them  off,  it  was  not  anybody  colnneeted 
with  the  bank;  I  know  Mr.  Handy;  after  the  check  was 
handed  to  me  with  the  statement  that  it  was  to  pay  these 
notes  and  interest  1  checked  the  amount  of  interest  due  and 
telephoned  the  bookkeeper  who  had  the  Swartzell  Company 

amount 
see  the 
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account  to  ask  him  if  the  account  was  good  for  the 
of  the  check  and  I  was  told  that  it  was.  I  did  not 
ledger  account  and  did  not  have  any  knowledge  of 
posit  made  in  that  account  on  that  date. 

Thereupon  it  was  understood  that  the  testimony 
witness  was  to  be  received  subject  to  the  same  ob 
and  exceptions  heretofore  entered. 

1  had  no  knowledge  as  to  the  source  of  any  balah 


of  this 
ections 

ce  that 


stood  in  the  account;  1  marked  the  notes  paid  and  delivered 
the  notes  and  put  the  check  in  the  drawer.  I  had  no  knowl¬ 
edge  as  to  any  overdraft  that  had  occurred  in  the  account. 
I  did  not  deliver  the  collateral,  it  was  not  kept  in  njy  cage 
at  that  time.  I  did  not  have  any  knowledge  of  any  (jleposit 
made  in  the  account  of  the  Swartzell  Company  that  day, 
and  did  not  have  any  knowledge  of  any  overdraft  treated 
in  that  account  the  previous  day ;  ail  I  knew  regarding  the 


account  was  that  it  was  good  for  that  check 


99 


at  the 


time  I  received  it,  and  I  got  that  over  the  telephone. 

Upon  cross-examination  the  witness  testified  that 
the  notes  for  $380,000.00  and  $255,000.00  were  paid  off  some 
time  in  the  forenoon  of  July  17.  When  witness  calfed  up 
the  bookkeeping  department  he  was  informed  that  tjhe  ac¬ 
count  was  in  fund. 
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Thereupon,  Corcoran  Thom,  Jr.,  was  recalled  as  a  wit¬ 
ness  on  behalf  of  the  defendant  and  testified  as  follows : 

I  was  connected  with  the  delivery  to  Swartzell,  Rheem 
and  Hensey  Company  on  the  17th  of  July  of  the  collateral 
which  I  previously  testified  I  had  checked  on  the  16th  and 
I  obtained  the  receipts  of  the  Swartzell  Company  and  Mr. 
Rheem  and  Mr.  Swartzell  and  after  verifying  that  the  loan 
had  been  paid,  delivered  the  collateral  to  Mr.  Rheem;  I  had 
referred  the  matter  to  Mr.  Xevius  and  lie  instructed  me  to 
deliver  the  collateral  to  Mr.  Rheem  upon  his  signature 
alone  with  the  understanding  that  Mr.  Swartzell  would 
come  right  over  and  sign  also,  which  lie  did. 

On  cross-examination  the  witness  further  testified:  The 
collateral  was,  checked  again  before  delivery  to  Mr.  Rheem 
and  the  notes  aggregating  $859,000.00  were  delivered  to  Mr. 
Rheem  as  secured  by  parcel  31  79  as  described  by  the  col¬ 
lateral  curd;  as  a  matter  of  fact  we  delivered  notes  secured 
on  parcel  31/79  and  31/80. 

On  redirect  examination  the  witness  stated  that  lie  de¬ 
livered  the  same  notes  received  the  day  before  in  a  total 
amount  of  $859,000.00,  the  packages  had  not  been  touched. 

Thereupon  R.  Earl  Kaycock,  being  produced  as  a  wit¬ 
ness  on  behalf;  of  the  defendant  and  being  duly  sworn,  testi¬ 
fied  : 

I  am  the  auditor  of  the  Riggs  National  Bank;  I  have  gone 
over  the  deposit  records  of  the  Swartzell  Company,  the  gen¬ 
eral  deposit  account  and  the  balances  for  a  number  of 

vears. 

* 

Whereupon  the  witness  was  asked  to  state  what 
100  these  balances  were,  to  which  the  plaintiffs  objected 
upon  the  ground  that  it  was  incompetent  as  against 
them,  that  the  general  stipulation  filed  in  the  cause  shows 
that  the  parties  knew  nothing  about  these  facts  and  there 
was  no  claim  that  Riggs  Bank  knew  this  situation  and  relied 
upon  it,  but  the  court  overruled  said  objection  and  granted 
an  exception,  and  the  witness  then  testified:  I  have  the 
average  balanctes,  in  even  hundreds,  since  1918,  in  that  year 
the  average  was  $34,500.00. 

“Mr.  Rhodes:  Are  you  going  back  16  or  18  years? 

The  Court:  I)o  you  want  to  go  back  that  far? 

Mr.  Hogan:  No,  I  do  not,  but  I  want  to  be  fair  about  it. 
Suppose  you  start  from  1930  and  go  back  five  years.” 
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In  1930  the  average  was  $433,500.00;  1929,  $233,400.00; 
1928,  $320,400.00;  1927  $289,000.00;  1926,  the  average  was 
$340,000.00.  I  arrive  at  the  average  balance  by  running 
down  the  daily  balance  for  the  year. 

The  witness  was  then  asked  the  amounts  of  njoney  de¬ 
posited  in  the  Swartzell  Company’s  general  account  from 
July  18,  1930,  to  which  the  plaintiffs  objected  jipon  the 
ground  that  it  was  incompetent,  irrelevant  and  inlmaterial 
and  subsequent  to  the  transaction  involved  herein,  but  the 
court  overruled  said  objection  and  granted  an  Exception 
and  the  witness  testified: 

The  deposits  after  July  18,  1930,  were  $1,629,79^.87;  be¬ 
tween  July  18th  and  30th,  they  were  $100,008.00;  in  August, 
they  were  $43,500.00;  September,  none;  October  $(5, 098.00; 
November,  $1,032,914.07;  December,  none;  January,  1931, 
the  1st  to  26th,  $447,272.80.  I  do  not  have  the  figpres  for 
the  average  dailv  balances  for  the  first  six  months  of  1930. 

On  cross-examination  the  witness  further  testified:  I 
cannot  tell  you  what  the  average  deposit  was  for  the  month 
of  June,  I  will  be  glad  to  tell  you.  In  reaching  my  aver¬ 
ages  I  have  included  the  money  coming  from  this  trans¬ 
action.  I  do  not  know  when  the  loan  on  the  Broadmoor 
was  paid  off,  that  was  Swartzell,  Rheem  and  Hens^y  Com¬ 
pany’s  business  and  1  was  not  interested  in  that,  .j 

Thereupon  there  was  offered  and  received  in  Evidence 
without  objection  the  entire  ledger  record  of  the  ac- 
101  count  of  Swartzell,  Rheem  and  Hensey  Company  for 
the  year  1930,  and  January,  1931,  to  the  close  of  the 
account.  Said  exhibit  is  voluminous  and  the  parties|  hereto 
hereby  stipulate  that  photostats  thereof  may  be  presented 
to  the  Court  of  Appeals  and  either  party  may,  in  briefs  or 
arguments,  make  reference  to  any  of  the  facts  and  [figures 
contained  therein. 

Thereupon  the  plaintiffs  and  defendant  rested. 

Whereupon  the  plaintiffs  again  moved  the  court  to  re¬ 
consider  its  ruling  in  excluding  the  two  letters  hereinbefore 
referred  to,  one  of  July  16,  1930,  addressed  to  the  Ipistrict 
Title  Company  by  the  Shoreham  Investment  Company  and 
enclosing  a  check  for  $150,000.00,  and  the  other  the  undated 
letter  to  the  District  Title  Company  from  the  Ne\^  York 
Title  and  Mortgage  Company  signed  by  Mr.  Booh^r,  and 
enclosing  a  check  for  $1,556,645.80,  and  re-offered  said  let- 


98 


AGNES  LEE  COLBY,  ADMINISTRATRIX,  ET  AL.,  VS. 


ters  in  evidence  upon  the  ground  that  the  circumstances 

shown  bv  the  testimony  indicated  that  said  letters  had  been 
*  * 

brought  to  the  attention  of  Mr.  Xevius  and  that  he  had  the 
opportunity  to  see  said  letters  and  that  everything  that  took 
place  in  the  Bank  had  been  admitted  by  the  court  and  the 
onlv  thing  in  the  whole  transaction  that  had  been  excluded 
were  said  letters;  whereupon  the  court  inquired  whether 
counsel  for  the  plaintiffs  desired  permission  to  reopen  the 
case  and  call  Mr.  Xevius  and  ask  the  specific  question 
whether  he  had  seen  said  letters,  to  which  counsel  replied 
in  the  negative;  whereupon  the  court  inquired  if  there 
would  be  objection  to  the  court  recalling  Mr.  Xevius  and 
making  the  inquiry,  to  which  counsel  for  plaintiffs  replied 
that  the  court  had  control  of  the  case  and  counsel  had  no 


right  to  object  to  the  court  asking  questions  but  they  would 
claim  that  the  parties  were  not  bound  by  any  answer  ob¬ 
tained;  thereupon  the  court  stated  he  would  abide  by  the 
former  ruling;  and  an  exception  was  noted  and  said  letters 
were  marked  for  identification  and  appear  in  full  in  para¬ 
graph  10  of  the  bill  of  complaint  and  as  Exhibit  D  thereto. 

Thereupon  the  court  inquired  of  counsel  for  the  plaintiff 
relative  to  an  offer  of  proof  made  in  connection  with 
102  the  witness  Handy  to  show  the  usual  method  of  mak¬ 
ing  up  deposit  slips  in  the  office  of  the  Swartzell 
Company  and  of  sending  them  to  the  bank  with  the  de¬ 
posits;  counsel  for  the  defendant  then  stated  that  he  now 
withdrew  the  objection  he  had  interposed  to  such  testimony 
whereupon  the  court  stated  that  he  would  reverse  his  rul¬ 
ing  on  said  offer  and  permit  Mr.  Handy  to  be  recalled. 

Thereupon,  Charles  W.  Handy,  being  recalled  as  a  wit¬ 
ness  for  the  plaintiffs  under  the  foregoing  circumstances, 
testified  as  follows: 


It  was  the  usual  custom  in  making  up  deposit  slips  for 
the  Swartzell  Company  to  stamp  the  name  with  a  rubber 
stamp  and  put  the  deposit  slip  in  an  adding  machine  and 
list  the  items  on  the  slip  in  that  manner. 

On  cross-examination  the  witness  further  stated:  If  there 


was  one  large  check  there  would  be  no  necessity  for  put- 
ing  the  check  on  the  adding  machine ;  while  it  was  the  usual 
thing  for  the  clerk  who  made  up  the  deposit  slip  to  use  a 
stamp  for  the  name  there  were  times  when  the  name  was 
written  in  hand. 
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Thereupon  the  defendant  requested  the  court  tq  reopen 
the  case  and  permit  it  to  produce  certain  testimony  from 
the  witness  Handy,  to  which  the  court  assented,  and  the  wit¬ 
ness  Handy  then  testified  for  the  defendant  as  follows,  over 
the  objection  of  the  plaintiffs  that  such  testimony  was  not 
relevant  or  pertinent,  that  there  was  nothing*  in  thp  record 
to  show  that  Riggs  Bank  had  any  knowledge  on  the  subject 
or  in  any  way  relied  upon  it,  and  that  the  stipulation  pro¬ 
vided  that  nothing  in  it  should  be  construed  to  tlje  effect 
that  Riggs  Bank  had  knowledge  of  any  of  the  matters  in  the 
stipulation  prior  to  the  adjudication  in  bankruptcy,  and 
exception  allowed  by  the  court : 

There  were  2790  Sho reham  Building  notes  outstanding 
on  August  1,  1928,  amounting  in  principal  to  $2,250,000.00; 
the  principal  and  interest  and  two  months  advance  interest 
as  of  July  16,  1930,  amounted  to  $2,334,750.00;  <jm  July 
16th,  1930,  the  Swartzell  Company  held  in  its  possession 
the  notes  of  356  customers  for  safekeeping,  in  an  aggregate 
total  of  $739,650.00;  as  of  July  16th,  addinglto  this 
103  sum  the  advance  interest  and  bonus,  the  total  was 
$757,510.16. 

On  cross-examination  the  witness  further  testified:  I  do 
not  know  how  many  of  these  noteholders  were  paid  in  cash; 
1  previously  stated  about  $143,000  was  paid  in  cash  but  I 
do  not  know  how  much  of  that  amount  was  paid  on  the  notes 
held  for  safekeeping  nor  do  I  know  how  many  ox  these 
noteholders  received  other  notes  by  way  of  reinvestment. 

Thereupon,  under  agreement  of  counsel,  the  following 
figures  were  put  in  the  record  from  the  ledger  sheets  of  the 
Swartzell  Company  account  already  received  in  evidence; 
Total  deposits,  January  1,  1930,  prior  to  July  17l  1930, 
$5,419,733.60;  deposits,  July  18,  1930  to  January  26,  1931, 
$1,629,792.87.  Total  deposits  from  January  1,  1930,  to 
January  26,  1931,  $7,049,526.47.  The  daily  average  bal¬ 
ances  for  each  month  of  1930  are  as  follows:  January, 
$184,167.14;  February  $479,269.53;  March  $702,^77.35; 
April  $538,986.95;  May,  $373,539.07;  June,  $212,920.10; 
July  $670,280.01;  August,  $834,292.06;  September,  $456,- 
717.31;  October,  $222,619.33;  November,  $266,398.12;  De¬ 
cember,  $416,393.83.  The  daily  average  for  the  calendar 
year,  1930,  was  $447,121.00. 
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Thereupon  counsel  for  both  parties  again  rested  their 
case  and  the  cause  was  argued  to  the  court  by  the  plaintiffs 
and  the  closing  argument  on  behalf  of  the  defendant  partly 
made  on  the  17th  day  of  April,  1934,  and  at  the  resumption 
of  the  session  on  the  18th  day  of  April,  1934,  counsel  for  the 
defendant  stated  to  the  court  that  he  had  read  the  brief 
submitted  bv  counsel  in  the  Welmer  case  which  attached 
importance  to  two  matters  which  it  is  said  had  been  left  to 
inference  or  to  certain  prejudicial  inferences,  first,  that  it 
was  not  shown  that  the  Swartzell  Company  actually  owned 
the  notes  which  had  been  deposited  as  collateral  for  the 
loans  from  the  bank,  and  second,  that  the  bookkeeper  who 
reported  the  overdraft  to  Mr.  Xevius  had  not  been  pro¬ 
duced,  from  which  it  was  argued  that  he  would  not  testify 
as  did  Mr.  Xevius,  and  thereupon  counsel  requested  the 
court  to  again  reopen  the  case  and  permit  the  calling  of  Mr. 
Kandy  and  Itlie  bookkeeper,  Mr.  Brooks,  to  supply  the  evi¬ 
dence  referred  to  in  the  brief  of  counsel  for  the 
104  plaintiffs.  Whereupon  the  court  inquired  of  counsel 
for  the  plaintiffs  if  they  objected  to  such  action,  to 
which  counsel  replied  that  they  did  and  that  they  were  not 
prepared  to  cross-examine  said  witnesses,  but  the  court 
granted  the  motion,  with  an  exception  to  the  plaintiffs. 

Whereupon  Charles  W.  Handy,  being  again  recalled  as 
a  witness  for  the  defendant  was  asked  to  state  how  many 
of  the  Thornton  and  Kirkley  notes  secured  on  the  West¬ 
chester  property  were  still  owned  by  the  Swartzell  Com¬ 
pany  on  July  16,  1930,  and  how  many  had  been  disposed  of, 
to  which  objection  was  made  upon  the  ground  that  such 
testimony  was  irrelevant,  immaterial  and  not  pertinent  to 
any  issue,  but  said  objection  was  overruled  and  an  excep¬ 
tion  granted  and  the  witness  testified: 

$100,000.00  of  the  Thornton  notes  had  be  pledged  with 
the  Albert  Carry  properties  as  collateral;  $214,000.00  worth 
had  been  sold  or  given  as  reinvestments  for  other  notes  and 
$376,000.00  worth  were  still  owned  by  the  Swartzell  Com¬ 
pany  on  July  16,  1930.  Of  the  Kirkley  notes,  $11,000.00  had 
been  given  as  reinvestments  to  other  noteholders  and  the 
Swartzell  Company  owned  $649,000.00.  The  total  amount 
of  Westchester  notes  owned  by  the  Swartzell  Company  as 
of  July  16, 1930  was  $1,025,000.00  and  the  $859,000.00  which 
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was  received  back  from  the  bank  constituted  a  part  of  this 
total. 

There  was  no  cross-examination  respecting  tl|ds  testi¬ 
mony  of  said  witness,  and  he  was  excused. 

Whereupon  the  court  requested  information  as  to  the 
second  trust  of  $400,000.00  on  the  Slioreham  Building  and 
the  witness  Handy  was  again  recalled  and  testified  as  to  the 
disposition  made  by  the  Swartzell  Company  of  the  second 
trust  in  the  sum  of  $400,000.00  given  to  that  Company  by 
the  Slioreham  Investment  Company  on  July  16,  lff30:  The 
Swartzell  Company  first  borrowed  $200,000.00  Horn  the 
Huntington  Terrace  Corporation  with  this  second  trust 
note  as  collateral ;  I  think  that  was  in  September,  1930 ;  The 
Swartzell  Company  first  borrowed  $200,000.00  using  that 
$400,000.00  note  as  collateral,  from  the  Chatham 
105  Phoenix  National  Bank  of  New  York;  that  was  done 
very  shortly  after  July  16,  1930,  probably  :he  first 
part  of  August  at  the  latest;  the  Huntington  Terrace  loan 
was  made  after  the  bank  loan  was  paid  off;  subsequently 
the  note  was  sold  to  the  Huntington  Terrace  Corporation 
for  the  amount  of  the  loan  plus  some  lots  in  Petwori  li.  The 
title  to  the  Hurlev-W right  Building  is  in  the  name  of  the 
trustees  in  bankruptcy;  there  was  a  second  trust  put  on 
that  building  for  $112,000.00  for  which  I  think  $100,000.00 
was  actually  obtained  by  the  Swartzell  Company;  tpat  was 
in  November,  1930.  This  trust  had  been  curtailed  $10,- 
000.00  and  has  been  paid  off  by  the  trustees  in  bankruptcy. 

Thereupon,  James  B.  Brooks,  being  produced  as  a  wit¬ 
ness  on  behalf  of  the  defendant  and  being  dulv  sworn  testi- 
tied  as  follows,  over  the  objection,  and  exception  of  the 
plaintiffs  as  to  the  propriety  of  calling  said  witness  at  said 
time : 

1  am  head  bookkeeper  at  Riggs  Bank  and  have  been  such 
about  14  vears.  The  ledger  sheet  for  the  Swartzell  Account 
now  presented  to  me  shows  an  overdraft  on  July  l(i,  1930; 
this  overdraft  in  the  sum  of  $178,000.00  came  to  my  atten¬ 
tion  at  the  close  of  business  on  that  day  and  I  reported  it 
to  Mr.  Nevius  about  six  o’clock;  he  told  me  it  was  :oo  late 
in  the  evening  to  do  anvthing  about  it. 

On  cross-examination  the  witness  testified:  I  testified  in 
the  bankruptcy  proceeding  but  I  did  not  then  say  that  I 
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had  no  independent  recollection  about  this  matter.  Since 
the  case  was  called  for  trial  I  was  told  to  be  ready  as  a  wit- 
ness.  Every  overdraft  is  reported  to  a  vice-president  and 
what  is  done  then  depends  on  his  instructions.  Wliat  Mr. 
Xevius  said  on  this  occasion  was  “It  is  too  late  to  do  any¬ 
thing  todayi  All  the  departments  of  the  bank  are  now 
closed.  We  will  check  it  up  tomorrow”;  he  meant  by  that, 
to  take  it  up  in  the  morning,  trace  it  and  see  if  there  were 
anv  means  of  covering:  it.  Mr.  Xevius  came  to  me  the  next 
morning;  and  said  “That  Swartzell,  Rheem  and  Hensev 
overdraft  is  all  right”  that  they  had  made  arrangements  to 
take  care  of  it. 

The  argument  of  counsel  for  the  defendant  was 
106  thereupon  concluded,  to  which  reply  was  made  by 
counsel  for  the  plaintiffs,  at  the  conclusion  of  which 
the  court  made  the  following;  statement: 

“The  Court:  Gentlemen,  this  case  has  been  tried  very 
carefully  bv  verv  able  counsel  who  have  thoroughly  pre- 
pared  in  advance  and  have  prepared  it  after  some  of  the 
facts  have  been  covered  in  another  litigation.  So  I  think  I 

mav  safelv  assume  that  I  have  all  the  evidence  which  either 

•  • 

side  considers  important. 

“Counsel  was  good  enough  last  week  to  give  me  a  list  of 
the  authorities  upon  which  they  have  relied,  and  for  a  week 
I  have  been  reading  them  without  quite  realizing  how  they 
fit  into  the  picture.  So  that  my  judgment  has  necessarily 
been  in  suspense:  and  it  was  only  as  the  argument  has  gone 
along  that  I  have  realized  the  importance  of  all  of  the  facts 
and  the  importance  of  these  cases. 

“Ordinarily  in  a  case  of  this  kind  I  do  not  get  that  bene¬ 
fit  in  advance  of  having  cases,  and  frequently  T  have  to  take 
time  to  study  them  and  read  them,  but  with  that  benefit  I 
think  that  the  argument  has  sufficiently  clarified  my  judg¬ 
ment  about  it  so  it  would  not  be  wise  for  me  to  hold  this 
under  consideration.  It  is  fair  to  all  of  you,  and  fairer  to 
me,  to  decide  it  now. 

“In  an  oral  statement  of  this  kind,  of  course,  I  cannot 
undertake  to  |  cover  every  point;  but,  in  the  first  place,  I 
think  the  evidence  requires  me  to  find,  and  I  do  find,  that  all 
of  the  officers  of  the  bank  acted  in  good  faith  throughout. 

“So  far  as  the  overdraft  is  concerned,  I  find  that  Mr. 
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Xevius  did  not  know  that  an  overdraft  was  being  made, 
created  or  allowed  upon  the  night  of  the  16th,  at  the  time 
that  it  occurred,  and  that  his  first  knowledge  of  it  was  when 
the  bookkeeper  advised  him  of  that  fact  some  time  late  in 
Hie  afternoon. 

“I  find,  also,  that  Mr.  Xevius  did  not  make  the  deposit 
of  two  million  three  hundred  odd  thousand  dollars  on  the 
17th.  I  find  that  that  deposit  was  made  on  the  17th  by 
some  representatives  of  the  Swartzell  Company. 

“It  seems  to  me  that  the  crucial  question  in  the 
107  case  is  whether  or  not  there  was  a  breach  (j>f  obliga¬ 
tion  by  the  Swartzell  Company  in  drawing  die  check 
of  six  hundred  and  thirtv-five  thousand  odd  dollars  on  the 

*  T 

next  day. 

“I  find,  of  course,  that  the  account  opened  on 
was  a  fiduciary”  account.  I  agree  with  counsel  thatl 


the  16th 
it  is  not 


important  whether  legally  the  notes  were  paid  when  the 
money  was  deposited  in  the  account  in  the  nanje  of  the 
Swartzell  Company  and  the  two  trustees,  or  whether  the 
money  was  held  for  the  purpose  of  paying  those  notes  there¬ 
after.  That  is,  so  far  as  the  parties  in  this  case  are  con¬ 
cerned. 

“1  agree  with  counsel  for  the  plaintiffs  that  the  Swart- 
zell  account  on  the  17th  contained  nothing  of  anjr  impor¬ 
tance,  except  the  trust  fund,  and  that  there  was  trust  money 
on  that  day;  but  I  do  not  agree  with  them  in  their  conten¬ 
tion  that  there  was  a  misapplication  or  a  breach  of  obliga¬ 
tion  when  the  check  for  $635,000.00  was  drawn,  delivered 
to  and  accepted  by  the  Riggs  Bank.  You  have  among  you 
discussed  all  the  evidence  on  that.  The  plaintiffs  rely  on 
the  one  fact,  that  it  was  a  payment  of  trust  money  of  a  per¬ 
sonal  obligation  of  the  Swartzell  Company. 

“There  has  been  some  discussion  of  the  fact  that  this 
debt  was  created,  in  part,  by  the  trustees;  but  we  iwill  lay 
that  to  one  side.  I  gather  from  counsel  that  they  do  not 
think,  any  of  them,  that  that  is  of  very  much  importance. 

“It  seems  to  me  that  the  thing  which  prevents  this  from 
being  a  misapplication  is  the  fact  that  the  payment  of  the 
six  hundred  and  thirty-five  thousand  odd  dollars  check  re¬ 
sulted  in  a  delivery  to  the  Swartzell  Company  of  first  trust 
notes  secured  on  the  Westchester  Apartment  fof  $859,- 
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000.00,  and  I  am  unable  to  distinguish  between  a  receipt  in 
that  way  and  a  purchase  of  the  notes. 

“To  show  a  misapplication  at  that  time  it  seems  to  me 
that  there  must  be  evidence  showing  an  intent  to  apply  that 
money  to  the  use  of  the  Swartzell  Company.  It  seems  to 
me  that  the  evidence  in  the  case,  such  as  it  is,  disproves 
that  intent. 

“The  evidence  does  show  that  at  some  time  there- 
108  after  approximately  $700,000.00  of  these  notes  were 
used  for  the  purpose  of  reinvestment.  Now,  aside 
from  that  fact,  the  evidence  shows  that  on  the  17th,  after 
the  payment  of  the  $635,000.00  note,  the  Swartzell  Company 
had  something  over  one  million  and  a  half  in  cash;  first 
trust  notes  secured  on  the  Westchester  property  of 
$859,000.00;  a  second  trust  on  the  Slioreham  Building  of 
$400,000.00  on  which  within  a  few  days  they  borrowed 
$200,000.00,  and  an  equity  in  the  Hurley- Wright  Building 
on  which  at  some  earlier  time,  perhaps  in  September,  they 
borrowed  $100,000.00.  So  that  they  had  $1,800,000.00  in 
cash  very  shortly  and  $859,000.00  in  notes  of  the  kind  which 
they  used  for  purposes  of  reinvestment. 

“Now,  so  far  as  the  overdraft  is  concerned,  while  that 
occurred  first,  and  there  are  some  factual  differences,  it 
seems  to  me  that  the  legal  effect  is  the  same.  There  was 
$859,000.00  ofjiiotes  which  when  the  overdraft  occurred  be¬ 
came  security,  for  that  overdraft,  as  well  as  for  the  $635,- 
000.00;  and  those  notes,  the  face  value  of  them,  was  in  ex¬ 
cess  of  the  overdraft  and  of  the  notes  for  $635,000.00. 

“Now,  if  I  am  correct  in  holding  that  the  breach  of  obli¬ 
gation  did  not  occur  on  that  date,  that  ends  the  case.  If  I 
am  in  error  in  that  on  the  facts,  then  Section  9  of  the  Uni¬ 
form  Fiduciaries  Act,  it  seems  to  me,  is  applicable  and  also 
requires  a  holding  in  favor  of  the  defendant. 

“Under  this  Section  9,  in  order  to  hold  the  defendant 
liable  here,  it  would  be  necessary  for  the  bank  to  have  had 
actual  knowledge  that  the  Swartzell  Company  was  com¬ 
mitting  a  breach  of  its  obligation  in  paying  that  note;  or 
that  it  had  knowledge  of  such  facts  that  its  action  in  accept¬ 
ing  the  payment  of  the  note  would  amount  to  bad  faith  or 
to  dishonesty. 

“In  the  holding  and  the  finding  I  have  alreadv  made  I 
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intended  that  to  include  the  finding  that  there  was  no  bad 
faith  or  dishonesty  here. 

“So  we  come  back  to  the  question  whether  at  the  time 
the  bank  accepted  the  payment  of  the  overdraft  and  the 
payment  of  the  notes  it  had  actual  knowledge  of  a 
109  breach  of  obligation.  Well,  if  I,  after  hearing  all  of 
this  evidence  and  argument  and  studying  these  cases, 
reach  the  conclusion  that  there  was  no  breach  of  obligation 
at  that  time,  it  seems  a  little  unreasonable  for  me  to  say 
that  tlie  bank  could  have  had  actual  knowledge  ofj  a  breach 
at  that  time,  even  though  T  am  mistaken  in  my  conclusion 
that  there  was  no  breach  of  obligation. 

“So,  gentlemen,  upon  these  two  grounds,  in  my  judg¬ 
ment,  the  decree  should  be  for  the  defendant.  Counsel  will 
prepare  the  appropriate  findings  of  fact  and  submit  them 
to  counsel  on  the  other  side.  I  think  it  would  be  well  to  do 
that  as  soon  as  it  is  reasonably  proper,  so  that  if  there  is 
any  dispute  about  what  the  findings  of  facts  ought:  to  be,  I 
may  settle  that  dispute  while  the  facts  are  in  my  mind.” 

Thereupon  counsel  for  plaintiffs  noted  objection^  to  said 
findings  of  the  Court  and  thereafter  proposed  findings  of 
fact  and  conclusions  of  law  were  filed  in  this  cause  pv  coun- 
sel  for  defendant  and  counsel  for  plaintiffs  Colby  Et.  AL, 
and  counsel  for  plaintiffs  Wehner,  Et.  AL,  filed  objections 
and  supplemental  objections  to  said  proposed  findings  of 
fact  and  conclusions  of  law.  The  objections  of  plaintiffs 
Colby,  et  al.  to  proposed  findings  of  fact  and  conclusions 
of  law  and  requests  of  additional  findings  and  conclusions 
are  as  follows: 

1.  Plaintiffs  object  to  paragraph  1  of  defendants  pro¬ 
posed  findings  of  fact  on  the  ground  that  same  is  irrelevant 
and  immaterial  and  in  no  wise  can  serve  as  the  basis  of 

anv  defense  of  said  defendant  bank. 

% 

2.  Plaintiffs  object  to  paragraph  2  of  defendant’s  pro¬ 
posed  findings  of  fact  on  the  ground  that  same  is  irrelevant 
and  immaterial  and  in  no  wise  can  serve  as  the  basis  of  any 
defense  of  said  defendant  bank. 

With  reference  to  paragraph  2,  page  4,  lines  2  and  3, 
same  is  not  supported  by  the  record. 

3.  Plaintiffs  object  to  paragraph  3  of  defendant fs  pro¬ 
posed  findings  of  fact  on  the  ground  that  same  is  irrelevant 
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and  immaterial  and  in  no  wise  can  serve  as  the  basis 

110  of  any  defense  of  said  defendant  bank. 

%> 

With  reference  to  paragraph  3,  page  4,  lines  17 
through  26,  same  are  inaccurate  and  becloud  the  issues  pre¬ 
sented  in  this  case,  as  defendant  has  distributed  the  deposit 
of  $2,341, 645i80  which  was  transferred  from  the  special  ac¬ 
count  created  for  the  benefit  of  noteholders  to  the  general 
account  of  Swartzell,  Rlieem  and  Hensey  Company,  in  or¬ 
der  to  arrive  at  said  balances. 

The  following  paragraph  should  be  inserted  for  the  pur¬ 
pose  of  showing  the  true  dailv  balance  maintained  bv 
Swartzell,  Rlieem  &  Hensey  Company  in  its  general  ac¬ 
count  in  the  Riggs  National  Bank  from  Julv  1,  to  July  16, 
1930: 


1 

$  111,096.73 

2 

149,170.72 

3 

130,601.70 

4 

130,601.70 

5 

130,601.70 

6 

130,601.70 

7 

120,179.65 

8 

119,130.19 

9 

106,962.80 

10 

106,660.63 

11 

107,361.89 

12 

107,721.08 

14 

106,297.17 

15 

96,539.37 

16 

178,045.49 

4.  The  plaintiffs  object  to  paragraph  4  of  defendant’s 
proposed  findings  of  fact  on  the  ground  that  same  is  irrele¬ 
vant  and  immaterial  and  in  no  wise  can  serve  as  the  basis 
of  any  defense  of  said  defendant  bank,  and  there  is  no 
testimony  imthe  record  to  support  such  a  finding. 

5.  Plaintiffs  object  to  paragraph  5  of  defendant’s  pro¬ 
posed  findings  of  fact  on  the  ground  that  same  is  irrelevant 
and  immaterial  and  in  no  wise  can  serve  as  the  basis  of  any 
defense  of  said  defendant  bank.  Statement  contained  in 
said  paragraph  is  not  accurate  and  not  supported  by  the 
record. 
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6.  Plaintiffs  object  to  paragraph  6  of  defendant’s  pro¬ 
posed  findings  of  fact  on  the  ground  that  same  is  irrelevant 
and  immaterial  and  in  no  wise  can  serve  as  the  basis  of  any 
defense  of  said  defendant  bank. 

Record  contains  no  testimony  as  to  Rheem  being  a  mem- 
ber  of  the  bank’s  executive  committee  or  of  any  corn- 
111  mittee  which  had  any  duty  or  function  in  respect  to 
passing  on  loans  as  set  out  in  paragraph  6,  page  6, 
lines  1  to  4. 

Paragraph  6,  page  6,  lines  4  to  7  are  objected  to  as  stat¬ 
ing  a  conclusion  of  law  and  is  not  supported  by  evidence. 

7.  in  paragraph  8,  page  9,  line  12,  after  the  word  “ac¬ 
counts’’  insert  the  words  “for  safe  keeping  and  collec¬ 
tion”. 

Paragraph  8,  page  9,  lines  21  through  24  are  objected  to 
on  the  ground  that  same  are  irrelevant  and  ii|nmaterial 
and  in  no  wise  can  serve  as  the  basis  of  anv  defense  of  said 
defendant  bank. 

8.  Objection  is  made  to  the  immateriality  and  irrelevancy 
of  various  figures  and  amounts  set  out  in  paragraph  9  as 
having  reference  to  the  102  original  plaintiffs  anc.  plaintiff 
intervenors,  without  setting  out  in  said  paragraph  figures 
pertaining  to  all  Shoreham  noteholders  as  the  Colby  suit 
is  filed  on  behalf  of  all  noteholders  similarly  situated  as  the 
plaintiff  and  plaintiff  intervenor  specifically  mentioned  in 
said  suit,  and  the  various  tabulations  are  not  accijirate  and 
do  not  properly  reflect  the  true  situation  as  pertaining  to 
all  of  the  Shoreham  Building  noteholders  as  a  class. 

In  paragraph  9,  page  10,  lines  24  to  30,  statement  is  not 
only  a  repetition  and  argument  of  statements  previously 
set  out  in  said  paragraph,  but  is  also  misleading  and  im¬ 
proper  without  showing  facts  and  figures  pertaining  to  all 
of  the  Shoreham  noteholders  inasmuch  as  the  Colby  suit  is 
filed  on  behalf  of  all  noteholders  similarly  situated. 

In  paragraph  9,  page  11,  lines  1  to  5,  reading  as  follows: 

The  Riggs  National  Bank,  in,  and  prior  to,  July,  1930, 
had  knowledge  of  the  fact  that  the  Company’s  noteholders 
accepted  reinvestments  represented  by  issues  of  ilotes  se¬ 
cured  on  real  estate,  of  the  character  marketed  by  t  ie  Com- 
pauy,  upon  the  payment  of  prior  note  issues,  substantially 
as  in  this  Finding  above  set  forth. 

are  objected  to  as  not  in  support  of  the  testimony  gdduced, 
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as  on  cross-examination  of  Fleming,  record  page  201,  the 
following  occurred: 

O.  And  you  did  not  do  anything  to  protect  the  notehold¬ 
ers?  A.  Xo.  Mr.  Rheem  represented  the  noteholders. 

Q.  You  thought  Mr.  Rheem  represented  the  noteholders? 
A.  I  do  not  know  how  in  the  world  I  would  know  who  the 


noteholders  were.  The  question  never  came  to  my  mind. 

1).  Paragraph  10  is  objected  to  as  argumentative, 
112  and  in  lieu  thereof,  the  entire  deed  of  trust  referred 
to  should  be  made  a  part  of  the  record. 

10.  Paragraph  12  does  not  fully  and  clearly  set  out  the 
facts  with  reference  to  the  $255,000.00  note  of  January  9, 
1950,  in  connection  with  a  loan  made  bv  Southern  Dairies, 
Inc.  to  Swart zell,  Rheem  and  Hensey  Company  on  said 
date,  which  note  was  paid  off  on  July  16,  1930  by  check  of 
Swartzell,  Rheem  and  Hensey  Company  in  the  sum  of 
$262,947.49,  drawn  on  the  general  account  of  Swartzell, 
Rheem  and  Hensey  Company,  at  the  time  the  balance  of 
the  Swartzell,  Rheem  and  Hensey  Company  account  at  the 
Riggs  National  Bank  was  in  the  sum  of  approximately 


$86,000.00  which  caused  an  overdraft  in  said  account  of 


approximatelv  $1 78,000.00. 

In  lieu  of  paragraph  12  the  following  should  be  substi¬ 
tuted  : 


On  Januarv  9.  1930,  Swartzell,  Rheem  and  Ilensev  Com- 
pa nv  obtained  a  loan  of  $255,000.00  from  the  Southern 
Dairies,  Inc*.,  said  loan  being  secured  by  a  note  of  Swart¬ 
zell,  Rheem  and  Hensey  Company  due  six  months  after 
date.  At  the  time  of  this  loan  a  second  deed  of  trust  was 


executed  on  the  Shoreham  Building  as  additional  security 
for  said  Southern  Dairies’  loan,  and  secured  a  $300,000.0*0 
note  of  Swartzell,  Rheem  and  Hensey  Company.  It  was 
understood,  however,  that  this  trust  would  not  be  recorded 
unless  Swartzell,  Rheem  and  Hensey  Company  defaulted 
at  maturity  in  paying  the  said  $255,000.00  note,  plus  in¬ 
terest.  On  July  9,  1930,  the  Southern  Dairies  note  of 
$255,000.00  matured  and  Swartzell,  Rheem  and  Hensey 
Company  having  defaulted  in  the  payment  of  said  note,  the 
second  trust  of  $300,000.00  on  the  Shoreham  Building,  se¬ 
curing  said  loan,  was  accordingly  placed  of  record.  There- 
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rdraft  re- 
). 

the  word 


upon  it  became  necessary  to  pay  off  the  $255,0t)0.00  note 
and  release  the  said  second  deed  of  trust  of  $300,000.00  in 
addition  to  lifting  the  $2,250,000.00  first  trust  at  the  time  of 
formal  settlement  of  the  transaction  involving  the  exchange 
of  the  Shoreham  Building  for  the  Hurley-Wright  Building. 
At  the  time  the  Southern  Dairies’  note  was  presented  for 
collection  at  the  Riggs  National  Bank,  the  balance  of  the 
account  of  Swartzell,  Rheem  and  Hensey  Company  at  the 
Bank  was  the  sum  of  approximately  $86,000.00  arjd  as  a  re¬ 
sult  of  paying  the  Southern  Dairies’  note,  an  ove 
suited  in  an  amount  of  approximately  $17S,000.0(j). 

11.  In  paragraph  13,  page  13,  line  16,  after 
■“Cromwell”  insert  the  word  “operating  as  the  Shoreham 
I  nvestment  Company  ’  ’. 

In  paragraph  13,  page  13,  line  25,  in  lieu  of  the  words 
“pending  the  confirmation  and  settlement”  substitute  the 
words  “in  connection  with  the  settlement”. 

In  paragraph  13,  page  14,  line  14,  after  the  word 
113  “which”,  insert  the  word  “collateral”  and  on  line 
15  after  the  sentence  ending  with  the  wo^d  “com¬ 
pany”  insert  the  sentence  “Rheem  never  furnished  the 
Bank  with  any  evidence  as  to  the  corporation  having  the 
proper  authority  to  lend  the  Westchester  notes  as  collateral 
to  Rheem  and  Swartzell  as  Trustees”. 

In  paragraph  13,  page  14,  line  24,  after  the  word  “con¬ 


summate”  insert  the  words  “the  details  of”,  and 


after  the 


word  “Swartzell”,  line  23,  insert  the  words  “together  with 
Stadtler  of  the  District  Title  Company”. 

In  paragraph  13,  page  15,  at  the  end  of  line  4,  after  the 
word  “loans”  set  out  full  description  of  each  of  said  cash¬ 
ier’s  checks. 

12.  Paragraph  14,  lines  10  through  25,  having  reference 
to  the  order  of  the  two  deposits,  are  incorrect,  as  the  rec¬ 
ord  with  reference  thereto  is  as  follows : 

(Stadtler  testimony) 

Q.  Mr.  Stadtler,  when  you  asked  that  those  particular 
checks  (one  for  $1,556,645.80  and  one  for  $150,0(|0.00)  be 
deposited  did  you  make  any  inquiry,  or  did  you  Ifave  any 
conversation  with  Mr.  Xevius,  as  to  the  circumstances  un¬ 
der  which  those  checks  were  to  be  deposited?  A.  Only  that 
the  total  deposit  was  to  reach  a  certain  sum.  I  wis  to  see 


110  AGNES  LEE  COLBY.  ADMINISTRATRIX,  ET  AL.,  VS. 


that  on  that  day  that  much  money  was  on  deposit  in  that 
account. 

Q.  In  other  words,  that  these  were  not  to  be  deposited 
until  there  was  on  hand  a  certain  deposit  totaling  so  and 
so  much  with  vour  checks?  A.  Yes  with  mv  checks,  ves. 

Q.  Were  you  advised  by  Mr.  Xevius  that  there  was  a 
certain  fund  totaling  the  required  sum  on  account,  together 
with  your  deposits?  A.  Well,  at  the  consummation  of  my 
making  this  deposit  I  was  advised  that  the  total  sum  was 
there. 

Q.  Did  you  ask  Mr.  Xevius  to  furnish  you  anything  in 
writing  confirming  such  facts?  A.  I  did. 

Q.  Did  Mr.  i  Xevius  furnish  you  a  written  paper  to  that 
effect?  A.  He  did.  (pgs.  75,  76) 

Tlie  Witness.  We  went  to  the  Riggs  Bank  and  met  Mr. 
Xevius.  Then  we  proceeded  to  Mr.  Reed’s  window. 

Bv  Mr.  Borchardt: 

Q.  Who  took  you  there?  A.  I  walked  over  with  the  rest. 
I  was  there  with  Mr.  Reed,  Mr.  Xevius  and  Mr.  Johnson, 
and  we  proceeded  to  open  this  account  just  as  our  instruc¬ 
tions  in  this  letter  provided;  that  is,  the  caption  of 
114  this  account,  (pg.  82) 

The  Court:  Did  you  tell  him  (Xevius)  anything 
about  the  purposes  of  your  visit  and  what  you  wanted  ? 

The  Witness:  Yes,  I  told  them  that  I  had  come  to  open 
this  special  account  and  had  these  two  checks. 

The  Court:  Did  you  show  them  to  him? 

The  Witness :  I  could  say  that,  yes;  and  that  when  those 
checks  were  deposited  I  was  to  deposit  those  checks  pro¬ 
vided  the  account  had  a  total  sum  of  money  in  it  equal  to 
$2,345,750.00.  (pgs.  83,  84) 

*##*#**#** 

Q.  And  it  whs  your  business  to  see  that  this  sum  of  $2,- 
334,750.00  was  deposited  for  the  benefit  of  the  noteholders 
secured  by  tliife  deed  of  trust  of  August  1,  1928  ?  A.  Just 
to  see  it  was  deposited,  (pg.  85) 

(Yass  testimony) 

Q.  Look  at  the  left  hand  of  that  deposit  slip,  the  left 
hand  corner,  “July  16”. 
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A.  That 


What  is  that  round  stamp  in  the  corner? 

Will  vou  read  it  and  tell  what  that  indicates? 
is  the  stamp  that  our  new  accounts  man  uses  in  opening  ac¬ 
counts. 

M.  Rhodes :  Thank  vou  verv  much. 

V  V 

Mr.  Borchardt:  What  amount  is  that? 

Mr.  Rhodes:  $635,000.00. 

Mr.  Drurv:  Did  your  Honor  see  that? 

Mr.  Hogan:  It  is  on  the  exhibit  that  you  have. 

The  Witness:  The  round  stamp. 

Mr.  Drury:  Here  is  a  white  photostat  copy;  mdybe  it  is 
easier  for  you  to  read  if  you  want  to  see  it  (handing-  a  pa¬ 
per  to  the  Court). 

The  Court:  I  can  read  it.  (pg.  267) 

Paragraph  14,  line  19,  in  lieu  of  the  words  “wj 
from  the  faces  of  these  two  checks"  insert  the  won 
taken  from  letter  of  instructions  Mr.  Stadtler  received  from 
the  New  Vork  Title  and  Mortgage  Company’’,  testimony 
regarding  same  being  as  follows : 

(Stadtler  testimony) 

The  Witness:  We  went  to  the  Riggs  Bank  and 
Xevius.  Then  we  proceeded  to  Mr.  Reed’s  window. 

By  Mr.  Borchardt: 


as  taken 
ds  “was 


met  Mr. 


the  rest, 
ohnson, 
instruc¬ 
ting  ac- 


Q.  Who  took  you  there?  A.  T  walked  over  with 
I  was  there  with  Mr.  Reed,  Mr.  Xevius  and  Mr.  . 
and  we  proceeded  to  open  this  account  just  as  our 
tions  in  this  letter  provided;  that  is,  the  caption  of 
count. 

The  Court:  Can  you  tell  us  the  circumstances  pf  what 
different  ones  said  as  you  proceeded? 

The  Witness :  I  do  not  remember  that. 

The  Court.  Go  ahead. 

The  Witness:  The  account  was  opened.  I  was  there.  I 
saw  the  deposit  slip  being  made,  and  that  the  re- 
115  quired  sum  was  on  deposit,  and  received  this  letter 
from  the  Bank  admitting  that  that  much  money  was 
on  deposit  in  this  special  account  that  day.  (pg.  82). 

(Xevius  testimony) 

Q.  Now,  sir,  after — did  you  dictate  those  letters  in  the 
presence  of  anyone,  or  how  did  you  make  the  letters  out? 


Where  did  you  get  the  title  from,  for  instance.  A 


I  die- 
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tated  the  letters  through — where  I  got  the  title  I  am  a  little 
in  the  dark  at  present. 

Q.  Did  you  have  the  signature  card?  A.  I  probably  had 
the  signature  card:  there  were  several  instruments  in  the 
bank  upon  which  this  title  was  clearly  written.  There  were 
deposit  tickets,  the  ledger  sheet,  and  two  checks  which  had 
been  deposited,  and  the  signature  card,  you  see.  From  each 
of  the  instruments  I  could  get  the  title  and  from  which  one 
of  them  I  did  T  don't  know.  (pg.  279,  280). 

13.  Paragraph  15,  line  30.  In  lieu  of  the  words  “at  the 
request  of  said  Phecm"  insert  the  words  “at  the  request  of 
Stadtler”,  the  record  on  this  point  showing  the  following: 

(Stadtler  testimony) 

Q.  Were  you  advised  by  Mr.  Xevius  that  there  was  a 
certain  fund  totaling  the  required  sum  on  account,  together 
with  your  deposits?  A.  Well,  at  the  consummation  of  my 
making  this  deposit  I  was  advised  that  the  total  sum  was 
there. 

Q.  Did  vou  ask  Mr.  Xevius  to  furnish  you  anvthing  in 
writing  confirming  such  facts?  A.  I  did. 

Q.  Did  Mr,  Xevius  furnish  you  a  written  paper  to  that 
effect?  A.  He  did.  (pgs.  75,  76) 


* 


Q.  Where  did  Mr.  Xevius  got  the  information  to  write 
that  letter?  A.  Well,  1  really — It  is  an  answer  to  a  question 
of  mine  to  furnish  such  a  letter,  and  he  prepared  this  letter 
and  it  was  satisfactory  to  me. 

Q.  I  say*.  Where  did  he  get  the  information.  A.  (ret  this 
information  ? 

Q.  Yes.  A,  I  have  not  the  slightest  idea  where  he  got 
the  information.  I  saw  the  original  and  it  was  satisfac¬ 
tory  to  me,  and  it  was  0.  K. 

The  Court :  Mav  I  see  it  ? 

Mr.  Gatlev:  Yes  (handing  the  letter  in  question  to  the 
Court). 

Bv  the  Court : 

Q.  I  understand  vou  to  sav  that  before  vou  made  the  de- 
posit,  you  had  an  understanding  with  Mr.  Xevius 
116  that  he  would  write  a  letter  of  this  character?  A.  Yes. 
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Bv  Mr.  Gat  ley : 

Q.  That  was  at  the  time  he  went  there  to  make  the  de¬ 
posit?  A.  In  other  words,  I  wanted  some  evidence  that 
this  fund  was  credited;  1  would  not  have  the  deposit  slip — 

The  Court  (interposing) :  Yes,  I  understand. 

Bv  Mr.  Gatlev : 

v  * 

Q.  Can  you  tell  me  whether  Mr.  Nevius  dictated  this  let¬ 
ter  to  some  one?  A.  I  cannot  tell  vou. 

Q.  Were  you  not  there?  A.  I  was  not  present  when  he 
dictated  the  letter;  he  handed  me  the  finished  letter,  (pgs. 
92,  93) 

*■•***##**# 

Q.  And  either  from  the  memorandum  or  a  statement 
orally  made  to  him,  you  learned  that  that  amount  of  $2,000,- 
000.00  was  there;  in  fact,  that  is  what  you  wanted  ithe  let¬ 
ter  for?  A.  That  is  correct,  (pg.  113) 

***#***## 

Q.  You  did  not  at  that  time  hand  it  to  him  and  (you  do 
not  know  whether  Mr.  Rlieem  had  an  identical  letter  for 
the  New  York  Title  Company?  A.  I  have  no  recollection 
of  that.  (pg.  114) 

14.  Paragraph  16,  page  16,  lines  18  and  19,  heading 
“which  had  not  been  mentioned  to  said  Fleming  by  Rheem 
that  morning”,  are  objected  to  as  the  following  transpired 
on  cross-examination  of  Fleming; 

Q.  Didn’t  you  say  that  nothing  had  been  said  about  a 
new  account?  A.  No;  I  do  not  think  I  said  that.  (pg.  241) 

Objection  is  made  to  the  words  “with  noteholders’!’,  par¬ 
agraph  16,  line  26,  as  the  record  pertaining  to  this  ijnatter 
reads  as  follows;  “Swartzell,  Rheem  and  Hensev  Com¬ 
pany  always  make  their  own  settlements  and  we  cou)d  not 
in  the  commercial  department  of  the  Bank  undertake  any 
such  function”,  (pg.  163) 

15.  Plaintiffs  object  to  paragraph  17  of  defendant’s  pro¬ 
posed  findings  of  fact  on  the  ground  that  same  is  irrele¬ 
vant  and  immaterial  and  in  no  wise  can  serve  as  the  basis 
of  any  defense  of  said  defendant  bank. 

16.  Plaintiffs  object  to  paragraph  18  of  defendant ’p  pro¬ 
posed  findings  of  fact  on  the  ground  that  same  is  irrele- 


114 


AGNES  LEE  COLBY.,  ADMINISTRATRIX,  ET  AL.,  VS. 


vant  and  immaterial  and  in  no  wise  can  serve  as  the  basis 
of  any  defense  of  said  defendant  bank. 

17.  Plaintiffs  object  to  paragraph  19  of  defendant’s  pro¬ 
posed  findings  of  fact  on  the  ground  that  same  is  irrelevant 
and  immaterial  and  in  no  wise  can  serve  as  the  basis  of  any 
defense  of  said  defendant  bank. 

117  Paragraph  19,  line  3,  reading  “addressed  and 
caused  to  be  delivered  on  July  17,  1930  to  the  Bank” 
is  misleading  inasmuch  as  the  record  shows  the  personal 
connection  of  Xevius  in  this  matter  as  follows: 

(Xevius  testimony) 

Q.  Xow,  following  that,  what  happened  so  far  as  you 
know  with  regard  to  the  writing  by  Mr.  Fleming  of  letters; 
who  did  he  give  the  letters  to;  and  with,  with  what  instruc¬ 


tions?  What  did  vou  do?  A.  Mr.  Fleming  discussed  with 
Mr.  Mass  and  myself  the  advisability  of  putting  the  con¬ 
versations  between  Mr.  Booher  and  himself,  the  conversa¬ 
tions  between  them  in  letter  form. 

Consequently  he  addressed  a  letter  to  Mr.  Booher  in  the 
presence  of  Mr.  Yass  and  myself,  which  letters — 

Mr.  Hogan  (interposing)  :  Are  in  evidence. 

The  witness:  Are  in  evidence,  yes. 

He  addressed  a  similar  letter  to  the  District  Title  Com¬ 
pany,  and  hei  gave  this  letter  to  me  with  the  understanding 
that  1  would  take  them  to  those  two  offices  the  following 
morning  and  get  the  response  which  would  confirm  what 
was  said  in  the  conversation  with  Mr.  Booher,  and  that  is 
all  that  happened  that  night. 


By  Mr.  Hogan: 


Q.  And  I  take  it  we  all  know  what  was  said  in  the  letter. 
Xow,  did  vou  deliver  those  letters?  A.  1  did. 

Q.  When?  A.  Early  on  the  morning  of  July  17th  I  de¬ 
livered  those  letters,  (pgs.  283,  284) 

18.  Paragraph  20  is  objected  to  as  irrelevant  and  imma¬ 
terial  and  in  no  wise  can  serve  as  the  basis  of  any  defense 
of  said  defendant  bank. 


The  facts  set  out  therein  are  misleading  inasmuch  as  the 
record  shows  the  personal  connection  of  Xevius  in  this 
matter  as  follows : 
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Q.  Where  is  that  paper,  Mr.  Stadtler?  (letter  of  July 
16,  1930  addressed  to  the  Title  Company  and  signed  by 
Nevius)  A.  It  was  returned  to  Mr.  Nevius. 

Q.  Under  what  circumstances !  A.  With  the  pe  -mission 
of  the  New  York  Title  and  Mortgage  Company. 

Q.  Did  you  mail  it  to  Mr.  Nevius,  or  did  he  ask  for  it? 
A.  He  asked  for  il  and  received  it  personally. 

Q.  Did  he  visit  you  in  person  or  talk  to  you  by  telephone? 
A.  In  person. 

Q.  And  please  state  what  Mr.  Nevius  said  to  you  in  con¬ 
nection  with  the  return  of  that  letter.  A.  Well,  it  |is  three 
years  ago;  it  is  pretty  hard  to  remember  that,  ily  best 
recollection  is  that  he  called  my  office  and  asked  If  or  the 
letter  back  again.  I  told  him  I  would  be  glall  to  re- 
118  turn  it  if  he  got  the  consent  of  the  New  York  Title 
and  Mortgage  Company.  He  said,  “I  think  we  can 
get  that”,  and  he  did. 

Q.  Then  what  occurred?  A.  Well,  we  went  to  the  office 
of  the  New  York  Title  and  Mortgage. 

Q.  At  whose  request,  Mr.  Stadtler?  A.  At  Mr.  Nevius’ 
request,  and  I  received  a  letter  from  them  that  they  had 
been  satisfied  and  that  I  could  return  the  letter.  ($gs.  76, 
77.) 

19.  Paragraph  21,  page  19,  lines  18  through  26  are  ob¬ 
jected  to  as  irrelevant  and  immaterial  and  in  no  wise  can 
serve  as  the  basis  of  any  defense  of  said  defendant  bank. 

Paragraph  21,  page  19,  lines  25  and  26,  reading  “on  the 
evening  of  July  16,  1930  the  head  bookkeeper  reported  to 
Nevius  who  in  turn  reported  to  Fleming  the  occurrence  of 
the  overdraft”,  are  misleading  as  the  record  shows  that 
the  bookkeeper  reported  to  Nevius  between  five  and  six 
p.  m.,  who  in  turn  reported  to  Fleming  and  Vass  the  occur¬ 
rence  of  the  overdraft,  at  the  same  conference  at  which 
time  Nevius’  letter  of  July  16,  1930,  was  discussed,  and  the 
record  should  show  these  facts  accordingly  if  at  all  perti¬ 
nent. 

20.  Paragraph  22  is  objected  to  as  misleading  as  it  in 
effect  refers  to  checks  drawn  against  the  general  account 
of  Swartzell,  Rheem  and  Hensey  Company  on  July  16,  1930 
and  said  paragraph  should  therefore  specifically  set  out  the 
fact  that  in  addition  to  the  overdraft  of  $178,045.49  men¬ 
tioned  in  above  paragraph  which  was  created  through  pay- 
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ment  of  Southern  Dairies’  check  of  $262,947.49,  other 
checks  were  presented  on  July  16,  1930  which  made  total 
overdraft  for  Julv  16  in  the  sum  of  $184,190.51. 

21.  Paragraph  23  is  objected  to  as  ambiguous  and  does 
not  set  out  specifically  what  specific  items  are  referred  to 
or  how  said  total  indebtedness  was  arrived  at. 


22.  Paragraph  24,  lines  9,  after  the  word  “company” 
insert  “said  check  having  been  drawn  on  the  special  ac¬ 
count  as  above  referred  to  which  was  opened  at  the  Riggs 
Bank  on  Julv  16,  1930,  and  which  check  was  the  only 
119  check  drawn  on  said  special  account  and  consisted 
of  the  full  amount  of  deposit  in  said  special  ac¬ 
count  ’  ’. 


Paragraph  24,  lines  12  to  15  are  objected  to  as  the  facts 
stated  therein  are  no  defense  to  the  charge  of  knowledge 
being  imputed  to  the  bank  and  in  addition  thereto  the  facts 
stated  therein  are  inaccurate  and  not  supported  by  the  rec¬ 
ord. 


With  regard  to  the  allegation  in  lines  14  and  15,  that  the 
receiving  teller  “received  the  same  (check)  from  a  repre¬ 
sentative  of  the  company”,  the  record  thereon  in  the  exam¬ 


ination  of  Donald  A.  McCormack,  the  said  receiving  teller, 


is  as  follows: 


( McCormack  Testimony ) 

Q.  Who  made  the  deposit?  A.  /  don't  know.  1  took  it 

in.  I  do  not  remember  who  brought  it  in. 

Q.  Did  anyone  connected  with  the  bank  make  it,  as  far  as 

vou  can  tell?  A.  Xo,  it  is  not  a  usual  thing.  Xot  that  I 
* 

remember;  no  one  from  the  bank.  Someone  from  Swartzell, 
Rheem  and  Hensey  Company  is  all  1  know,  but  I  don’t 
know.  (pg.  336) 

In  connection  with  the  entry  of  the  deposit  of  said  $2,341,- 
645.S0  in  the  pass  book  of  Swartzell,  Rheem  and  Hensey 
Company,  the  record  in  connection  with  the  examination 
of  witness  Handy  is  as  follows: 

(Handy  testimony) 

Q.  What  did  you  do  when  you  went  to  the  Riggs  National 
Bank  with  respect  to  both  the  pass  book  and  this  particu¬ 
lar  check  ($635,105.83)  ?  A.  1  took  the  pass  book  to  Mr. 
Nevius. 
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Q.  Who  was  Mr.  Nevius?  A.  He  is  one  of  tl|ie  officers 
of  the  Riggs  Bank.  I  handed  him  the  check  ( $6^5,105.83  )■ 
and  told  him  that  Mr.  Rlieem  asked  me  to  bring  it  over 
and  have  a  deposit  ($2,341,645.80)  entered  in  the  book. 
Mr.  Nevius  took  it  over  to  one  of  the  tellers  ana  had  the 
deposit  entered  and  handed  me  back  the  pass  book. 

Q.  Was  Mr.  Nevius  present  during  the  whole  time! 
A.  He  took  the  pass  book  over  to  the  window  and  had  the 
deposit  ($2,341,645.80)  entered  and  handed  back  the  book. 


Q.  What  was  that  deposit?  A.  It  was  the  deposit  of  two 

million  three  hundred  and  fortv-one  thousand  alnd  some 

%> 

odd  dollars,  (pgs.  13,  14) 

Paragraph  24,  line  18,  after  the  word  “account”  insert 
the  word  “thereafter”. 


120  23.  Paragraph  25,  page  21,  lines  6  to  8,  are  ob¬ 

jected  to  as  being  incorrect,  inaccurate  and  not  sup¬ 
ported  by  the  record  as  Handy  specifically  testified  that  the 
first  one  with  whom  he  took  up  the  matter  of  the  deposit 


of  this  check  at  the  Riggs  Bank  was  Nevius,  the  record 
thereon  being  as  follows: 

(Handy  testimony) 

Q.  Now,  with  respect  to  this  particular  check,  wfujt  trans¬ 
pired?  A.  I  think  1  mentioned  to  Mr.  Nevius  tha|t  I  had 
a  check  to  pay  off  a  couple  of  collateral  notes,  and  I  asked 
him  which  teller,  or  which  window,  I  should  go  to;  and  he 
walked  back  to  the  window  with  me  and  told  the  teller  there 


I  wanted  to  pav  off  those  two  Swartzcll,  Rlieem  and  Hensev 
notes:  and  the  teller  marked  the  two  notes  paid  ajid  can¬ 
celed.  Then  he  asked  me  if  I  was  an  officer  of  Swartzell, 
Rlieem  and  Hensev  Company  and  he  said  he  would  not  be 
able  to  surrender  the  collateral;  that  one  of  the  officers 
would  have  to  come  over  and  sign  for  it;  and  I  ljeft  the 
bank  with  the  two  notes.  (Pg.  14) 

In  paragraph  25,  page  21,  line  4,  objection  is  madel  to  the 
word  “vaults”  as  same  is  not  supported  by  the  record. 

24.  Paragraph  26  is  objected  to  as  being  immaterial,  ir¬ 
relevant,  and  in  nowise  can  serve  as  the  basis  of  any  de¬ 
fense  of  said  defendant  bank. 

25.  Paragraph  27  is  objected  to  as  being  irrelevant,  im¬ 
material  and  in  no  wise  can  serve  as  the  basis  of  any  de¬ 
fense  of  said  defendant  bank  to  that  part  of  the  case  as 
pertains  to  the  $819,000.00  that  the  bank  appropriated  in 
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settlement  of  certain  individual  indebtedness  due  the  bank, 
from  funds  that  the  bank  knew  had  been  created  for  the 
benefit  of  noteholders,  and  from  which  funds  the  bank 
could  not  obtain  settlement  of  said  individual  indebtedness 
without  holding  itself  liable  for  replenishment.  The  ele¬ 
ment  of  good  faith  is  not  involved  in  that  feature  of  the 
case. 

With  respect  to  the  question  of  good  faith,  the  circum¬ 
stances  insofar  as  showing  the  relationship  of  Rheem,  a 
director  of  the  bank,  and  the  officers  and  employees  of  the 
bank  would  certainly  justify  a  finding  of  bad  faith. 

26.  Paragraph  28  is  objected  to  as  being  irrelevant,  im¬ 
material  and|in  no  wise  can  serve  as  the  basis  of  anv  de- 

* 

fense  of  said  defendant  bank. 

The  record  fails  to  show  that  Swartzell,  Rheem  and  Hen- 
sey  Company  “had  in  its  possession  available  for 
121  use  by  it  in  settling  with  the  owners  of  Shoreham 
Building  notes  the  sum  of  $1,528,000.00  in  cash; 
$1,250,000.00  in  promissory  notes  secured  by  first  deeds  of 
trust  on  the  Westchester  Apartment  properties,  etc.,  and 
that  Swartzell,  Rheem  and  Hensey  Company  had  “posses¬ 
sion  of  abundant  means  to  settle  in  full  on  account  of  prin¬ 
cipal,  interest  and  advance  interest  of  all  holders  of  Shore- 
ham  Building  notes’''  as  set  out  in  paragraph  28,  page  21, 
lines  25  through  32,  and  lines  1  through  7,  page  22. 

The  record  in  this  connection,  according  to  the  testimony 
of  Handv  is  as  follows: 

(Handy  testimony) 

Q.  Please  state  what  your  record  discloses.  A.  The  rec¬ 
ord  discloses  that  there  was  $1,294,400.00  reinvested;  paid 
in  cash  $143,400.00,  and  unpaid  $812,200.00.  (pg.  18) 
#*###:»### 

Q.  Mr.  Handy,  do  you  know  from  your  own  examination 
of  the  record  how  many  noteholders  were  similarly  situated 
(as  plaintiff  Colby)  insofar  as  receiving  no  payment  what¬ 
soever  in  connection  with  the  settlement  of  this  Shoreham 
transaction  is  concerned !  A.  $812,200.00. 

Record  also  discloses  that  the  notes  totaling  $1,294,400.00 
were  purported  to  have  been  reinvested  as  in  the  case  of 
plaintiff  Norwood,  (pg.  19) 
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27.  Paragraph  29  is  objected  to  as  being  a  conclusion  of 
law  which  is  unsupported  by  the  evidence,  and  tinder  no 
circumstances  should  be  contained  in  a  finding  of  fact. 

28.  Paragraph  30  is  objected  to  as  being  irrelevant,  im¬ 
material  and  in  no  wise  can  serve  as  the  basis  off  anv  de¬ 
fense  of  said  defendant  bank. 

29.  In  paragraph  31,  line  15  after  the  word  ‘ 
insert  the  words  “with  reservations”  and  in  line 
the  word  “law”  insert  the  words  “but  no  claimant 
bankruptcy  proceedings  have  received  any  pavmenj 
soever”. 

30.  Paragraph  32  is  objected  to  as  being  a  concl 
law  which  is  unsupported  by  the  evidence,  and  u 
circumstances  should  be  contained  in  a  findings  of  fact. 

(OBJECTIONS  TO  DEFENDANT’S  PROPOSED 

122  CONCLUSIONS  OF  LAW) 

1.  Plaintiffs  object  to  paragraph  1  on  the 

that  the  account  referred  to  should  be  specifically  described 

and  for  the  further  reason  that  said  account  was  a  fiduciary 

account  under  the  nrovisions  of  the  Uniform  Fiduciarv  Act 

▲  * 

approved  May  14,  1928,  as  well  as  under  general  commer¬ 
cial  practice. 

Said  paragraph  should  also  refer  to  the  general  ; 
of  Swartzell,  Rheeni  and  Hensey  Company  at  the 
National  Bank  as  being  a  fiduciarv  account  on  Julv  1 
under  the  provisions  of  the  Uniform  Fiduciary  Act  ap¬ 
proved  May  14,  1928  and  in  commercial  practice  in  general 
at  the  time  a  check  was  drawn  thereon  in  the  sum  otj  $635,- 
105.93  payable  to  the  order  of  the  Riggs  National  Bank. 

2.  Paragraph  2  is  objected  for  the  reason  that  same  is  not 
supported  by  the  record  and  for  the  further  reason  that  the 
Riggs  National  Bank  is  liable  to  the  noteholders  by  j-eason 
of  its  participation  in  the  misappropriation  of  the  j funds 
belonging  to  the  noteholders  irrespective  of  the  relation¬ 
ship  between  Swartzell,  Rheeni  and  llensey  Company  and 
the  Shoreham  Building  noteholders. 

3.  Paragraph  3  is  objected  to  as  the  Bank  is  not  rejieved 
from  liability  in  any  way  by  reason  of  the  provisions  of 
Section  9  of  the  Uniform  Fiduciary  Act,  the  provisions  of 
which  section  are  not  applicable  to  the  facts  in  the  poiby 
case,  and  if  applicable,  the  Bank  would  certainly  be|  held 
liable  under  the  provisions  of  this  section  which  holqs  the 
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Bank  liable  where  it  1 ‘ receives  the  deposit  or  pays  the 
check  with  actual  knowledge  that  the  fiduciary  is  commit¬ 
ting  a  breach  of  his  obligation  as  fiduciary  in  making  such 
deposits  or  i|ii  drawing  such  check,  or  with  knowledge  of 
such  facts  that  its  action  in  receiving  the  deposit  or  paying 
the  check  amounts  to  bad  faith.” 

4.  Paragraph  4  is  objected  to  as  the  Bank  is  not  relieved 
from  liabilitv  in  anv  wav  bv  reason  of  the  provisions  of 
Section  6  of  the  Uniform  Fiduciary  Act,  the  provisions  of 
which  section  are  not  applicable  to  the  facts  in  the  Colby 
case,  and  if  applicable,  the  Bank  would  certainly  be  held 

liable  under  the  provisions  of  this  section  which  holds 
123  the  Bank  liable  where  it  “ takes  the  instrument  with 

actual  knowledge  of  such  breach  or  with  knowledge 
of  such  facts  that  his  action  in  taking  the  instrument 
amounts  to  b|ad  faith  that  his  action  in  taking  the  instru¬ 
ment  amounts  to  bad  faith”. 

5.  Paragraph  5  is  objected  to  as  the  Bank  was  put  on 
notice  as  to  the  nature  of  the  special  account  and  therefore 
under  the  lav;  the  Bank  could  in  no  way  participate  in  the 
fund  of  said  account  or  accept  any  of  said  fund  in  payment 
of  an  individual  indebtedness  due  the  Bank  by  Swartzell, 
Rheem  and  Hensey  Company  without  accepting  such  pay¬ 
ment  at  the  risk  of  making  such  subsequent  reimbursements 
to  the  noteholders  for  whose  benefit  said  fund  had  been 
created  and  of  which  fact  the  Bank  had  direct  knowledge. 

6.  Paragraph  6  is  objected  to  for  the  reason  that  at  the 
time  a  check  in  the  sum  of  $635,105.93  was  drawn  on  the 
general  account  of  Swartzell,  Rheem  and  Hensey  Company 
the  bank  had  knowledge  that  said  account  was  made  up  ex¬ 
clusively  of  funds  that  had  been  previously  placed  on  de¬ 
posit  in  the  Bank  in  a  special  account  created  exclusively 
for  the  benefit  of  the  noteholders,  and  which  general  ac¬ 
count  of  Swartzell,  Rheem  and  Hensey  Company  was  also 
a  fiduciary  account  at  the  time  and  the  Bank  therefore  had 
no  legal  right  to  accept  the  said  check  of  $635,105.93  in  pay¬ 
ment  of  an  individual  indebtedness  due  the  Bank  bv  Swart- 
zell,  Rheem  and  Hensey  Company  without  accepting  said 
check  at  the  risk  of  being  required  to  make  restitution  to 
the  noteholders  who  were  entitled  to  said  fund. 

7.  Paragraph  7  is  objected  to  as  a  conclusion  not  sup¬ 
ported  by  the  facts  in  the  record  and  also  as  not  bearing  on 
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the  issues  of  the  liability  of  the  Bank  to  the  noteholders. 

* 

8.  Paragraph  8  is  objected  to  as  the  Colby  case  is  tiled  on 
behalf  of  all  noteholders  similarly  situated  and  is  not  re¬ 
stricted  merely  to  the  plaintiffs  or  plaintiffs  intervenor 
specifically  mentioned  in  the  pleadings  and  also  as  not 
being  supported  by  law  or  evidence. 

9.  Paragraph  9  is  objected  to  as  said  conclusion  is 
124  not  supported  by  law  or  evidence. 

10.  Paragraph  10  is  objected  to  as  the  Colby  suit 
is  a  class  suit  filed  on  behalf  of  all  noteholders  similarly 
situated  and  for  the  further  reason  that  said  conclusion  is 
not  supported  by  law  or  by  evidence. 

FRED  B.  RHODES 
MARCUS  BORCHARDJT 
Attorneys  for  Plaintiff*,  Colfy,  at  al. 

The  objections  of  plaintiffs  Welmer,  et  al.,  to  proposed 
findings  of  fact  and  conclusions  of  law  and  requests  for 
additional  findings  and  conclusions  are  as  follows: 

OBJECTIONS  TO  PROPOSED  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW  AND  REQUESTS 
FOR  ADDITIONAL  FINDINGS  AND  CONCLU¬ 


SIONS 

The  plaintiffs  object  to  the  preliminary  statement  in  said 
proposed  finding  that  the  above  cause  was  consolidated  for 
trial  with  the  case  of  Colby ,  et  ah,  v.  Biyys  National  Bank, 
Equity  No.  52,793,  for  the  reason  that,  while  said  causes 
were  tried  together  they  were  not,  in  fact,  consolidated. 

1.  The  plaintiffs  object  to  that  part  of  paragraph  1  of 
said  proposed  findings  of  fact,  beginning  with  line  25,  page 
1,  to  and  including  line  6,  page  3,  setting  forth  in  detail  the 
size  of  the  said  Riggs  National  Bank,  the  number  of  its  de¬ 
partments,  the  number  of  its  employees  and  the  number  of 
its  transactions  on  various  dates,  for  the  reason  flint  the 
same  are  immaterial  and  can  not  be  made  the  basis  of  any 
defense  of  the  said  bank. 

(a)  If  the  foregoing  objection  be  overruled  the  plaintiffs 
request  the  Court  to  find,  in  addition  to  those  matters  set 
forth  in  paragraph  numbered  1,  that  the  information  con¬ 
tained  in  the  books  and  records  of  the  Riggs  Banjc  and 
known  by  its  officers  was  available  to  any  officer  or  em- 
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ployee,  each  portion  of  the  Bank  being  in  communication 
with  any  other  portion  of  the  Bank  by  inter-office  telephone 
and  other  means  of  communication. 

8.  The  plaintiffs  object  to  those  portions  of  the  pro¬ 
posed  finding  of  fact  in  paragraph  8,  appearing  in  lines  10 

and  21,  page  9,  that  the  notes  held  by  Swartzell  Corn- 
125  pany  for  collection  amounted  to  $739,650.00  for  the 
reason  that  the  same  is  immaterial. 

(c)  The  plaintiffs  object  to  that  portion  of  said  proposed 
findings,  lines  i23  and  24,  page  9,  that  the  principal,  interest 
and  two  months’  advance  interest  on  said  notes  so  hold  by 
Swartzell  Company  as  of  July  16,  1930,  amounted  to  a  total 
of  $767,510.16,  for  the  reason  that  the  same  is  immaterial. 

9.  The  plaintiffs  object  to  that  portion  of  said  proposed 
finding  Xo.  9,  appearing  in  lines  1  to  5,  page  11,  that  the 
Riggs  Bank  had  knowledge  of  any  acceptance  of  reinvest¬ 
ments  by  noteholders,  for  the  reason  that  the  same  is  im¬ 
material  there  being  no  evidence  or  claim  that  the  said 
Riggs  Bank  took  any  action  upon  the  strength  of  such 
knowledge. 

c1 


13.  In  connection  with  the  13th  paragraph  of  said  pro¬ 
posed  findings  of  fact  the  plaintiffs  request  the  Court  to 
make  the  following  additional  findings: 

(a)  The  only  cash  which  Swartzell,  Rlieem  &  Hensey 
Company  received  in  said  exchange  transaction  was  the 
moneys  deposited  in  the  special  account  opened  in  Riggs 
Bank  and  referred  to  in  these  findings. 

(c)  The  loan  to  Messrs.  Swartzell  and  Rlieem  was  to  be 
made  to  them  in  their  capacity  as  trustees  under  the  deed  of 
trust  from  Wardman  and  Bones  referred  to  in  the  8th  para¬ 
graph  of  these  findings. 

(d)  Xo  inquiry  was  made  by  Riggs  Bank  as  to  the  right 
of  the  trustees  under  this  deed  of  trust  to  borrow  money 
and  said  trustees  had  no  account  in  Riggs  Bank. 


(e)  In  agreeing  to  make  the  loan  to  the  trustees  under 
this  deed  of  trust  Rlieem  was  requested  to  see  that  the  nec¬ 
essary  steps  were  taken  to  authorize  the  lending  by  Swart¬ 
zell  Company  to  the  trustees  of  the  collateral  notes  which 
they  were  to  pledge  but  the  Bank  took  no  subsequent  steps 
to  see  that  the  trustees  had  any  right  to  pledge  the  West¬ 


chester  notes  which  thev  later  offered  as  collateral  for  their 


loan  although  the  Bank  knew  that  the  collateral  in  the  form 
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of  Westcester  notes  belonged  to  Swartzell,  Rheem  &  Hensey 
Company. 

(f)  A  loan  of  $625,000.00  or  $635,000.00  could  not 
126  have  been  made  to  Swartzell  Company  because  the 
banking  laws  prohibited  lending  one  borrower  more 
than  ten  per  cent  of  the  capital  stock  and  surplus. 

(g)  While  the  promissory  notes  executed  by  the  Swartzell 
Company  and  Swartzell  and  Rheem  as  trustees  ree|ited  that 
there  had  been  deposited  as  collateral  for  these  loarjs  a  total 
of  $859,000.00  of  promissory  notes  of  one  Herbert  W.  Thorn¬ 
ton  secured  by  a  first  deed  of  trust  on  part  of  Parcel  31/79 
“Scotts  Ordinary”.  “Alliance”,  and  “Resurvev  on  Lucky 
Discovery”,  endorsed  by  the  Westchester  Development  Cor¬ 
poration,  said  amount  of  Thornton  notes  did  not  in  fact 
exist,  the  total  amount  of  Thornton  notes,  so  described, 
being  only  $690,000.00. 

(h)  When  Rheem  and  Swartzell  called  at  the  Bank  to 
complete  the  loans  they  were  accompanied  by  a  representa¬ 
tive  of  the  District  Title  Insurance  Company,  a  Mr.  Stadt- 
ler. 

(i)  Stadtler  went  with  them  to  the  Bank  for  the  burpose 
of  making  a  deposit  there  in  accordance  with  the  terms  of 
a  certain  letter  of  instructions  which  he  had;  to  obtain  the 
promissory  note  for  $300,000.00  referred  to  in  paragraph  12 
of  these  findings;  and  to  get  a  letter  from  the  Bank  that 
there  was  then  on  deposit  a  certain  amount  in  the  trust  ac¬ 
count  which  was  then  to  be  opened. 

(j)  The  loans  made  by  the  Bank  were  requested  by  Rheem 
in  connection  with  the  exchange  of  the  Shoreham  Building 
for  the  Hurley-Wright  Building.  Under  the  terms  of  this 
exchange  the  Swartzell  Company  was  to  renew  the  then 
existing  trust  of  $2,250,000.00  on  the  Shoreliam  Building  in 
the  sum  of  $2,000,000.00  and  under  the  terms  of  an  oral 
modification  of  this  exchange  contract  there  was  to  be 
placed  on  the  Shoreham  Building  a  new  first  trust  of  $1,- 
600,000.00  and  a  second  trust  of  $400,000.00.  The  new  trust 
for  $1,600,000.00  was  to  secure  a  loan  made  by  the  Metro¬ 
politan  Life  Insurance  Company  in  that  amount  and 
$150,000.00  in  cash  was  to  be  put  up  by  the  Shoreham  In¬ 
vestment  Company  which  was  owned  and  com  rolled 
by  Hurley  and  Cromwell,  the  purchasers  of  the  build¬ 
ing.  The  loan  transaction  was  settled  bv  the  New 
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York  Title  Insurance  Company  and  the  exchange  transac¬ 
tion  was  settled  by  the  Washington,  District  and  Lawyers 
Title  Insurance  Companies  represented  by  Stadtler.  In 
order  to  release  the  existing  trust  of  $2,250,000.00  Stadtler 
was  obliged  to  see  that  an  account  was  opened  in  Riggs 
Bank  and  that  there  was  on  deposit  in  that  account  the  sum 
of  $2,334,750.00  and  obtain  the  second  trust  note  for 
$300,000.00  which  was  then  deposited  in  Riggs  Bank  for 
collection.  At  the  time  Stadtler  went  to  the  Bank  with 
Swartzell  and  Rheem  on  the  16th  day  of  July,  1930,  he  had 
with  him  a  check  of  the  Xew  York  Title  Company,  drawn 
on  Riggs  Bank,  for  $1,556,645.80,  representing  the  proceeds 
of  the  Metropolitan  Life  Insurance  Company  loan  and  a 
check  of  the  Shoreham  Investment  Company  for  $150,000.00 
which  he  deposited  in  the  special  account  which  was  opened 
as  hereinafter  found,  as  a  necessary  step  in  the  consumma¬ 
tion  of  the  exchange  of  these  properties.  Stadtler  saw  no 
other  deposits  made  in  this  special  account.  The  deposit 
of  his  two  checks  was  conditional  upon  the  Bank  giving  him 
a  letter  that  there  was  then  on  deposit  in  the  account  at 
least  $2,334,750.00  and  Stadtler  was  told  by  Mr.  Xevius 
that  the  necessary  amount  was  on  deposit.  At  the  time  this 
deposit  was  made  Stadtler  understood  that  he  was  to  receive 
the  note  for  $300,000.00  and  after  making  the  deposit  Stadt¬ 
ler,  Rheem  and  Xevius  went  to  the  note  teller's  cage  and 
Stadtler  received  the  $300, 000.00  note  and  the  letter. 

(k)  On  July  16, 1930,  a  deed  of  trust  securing  the  new  loan 
of  $1,600,000.00  made  by  the  Metropolitan  Life  Insurance 
Company  as  aforesaid  was  recorded  in  the  land  records  of 
the  District  of  Columbia  and  a  second  deed  of  trust  secur¬ 
ing  said  note  for  $400,000.00  agreed  to  be  taken  under  the 
terms  of  said  exchange  as  aforesaid,  was  likewise  placed  on 
record  in  said  Land  Records. 

14.  The  plaintiffs  object  to  that  portion  of  the  proposed 
finding  numbered  14  which  states  that  the  first  de- 
128  posit  made  in  the  special  account  was  that  for  $1,- 
706,645180  made  by  Stadtler,  for  the  reason  that 
there  is  no  testimony  in  the  record  sufficient  to  support  such 
a  finding. 

(b)  If  the  foregoing  objection  be  overruled,  the  plaintiffs 
request  the  Court  to  find  that  by  reason  of  a  mistake  made 
by  Johnson,  the  new  account  clerk  of  Riggs  Bank,  the  de- 
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posit  slip  for  $635,000.00  deposited  in  the  special  account 
was  marked  with  a  rubber  stamp  “New  account — Signature 
Card  Received’’,  instead  of  such  stamp  being  placed  on  the 
deposit  slip  for  $1,706,645.80,  as  was  the  custom  of  the  bank. 

15.  The  plaintiffs  object  to  that  portion  of  proposed  find¬ 
ing  of  fact  numbered  15,  appearing  in  line  30,  page  15,  that 
Nevius  wrote  certain  letters  “at  the  request  of  said  Rheem” 
for  the  reason  that  there  is  no  testimony  sufficient  to  sup¬ 
port  such  finding,  and  request  the  Court  to  find,  in  lieu 
thereof,  that  such  letters  were  written  at  the  request  of 
Stadtler  and  delivered  to  him. 

16.  The  plaintiffs  object  to  the  whole  of  proposed  finding 
numbered  16,  for  the  reason  that  the  same  is  immaterial. 

(a)  If  the  foregoing  objection  be  overruled  the  plaintiffs 
request  the  Court  to  find,  in  addition,  that  the  misunder¬ 
standing  that  the  Bank  feared  was  that  it  would  be  re¬ 
sponsible  for  the  disbursements  of  any  money  out  of  the 
trustee  account. 

17.  The  plaintiffs  object  to  the  whole  of  proposed  finding 
numbered  17  for  the  reason  that  the  same  is  immaterial. 

(a)  If  the  foregoing  objection  be  overruled,  the  plaintiffs 
request  the  Court  to  find  that  Fleming  never  had  any  con¬ 


versation  with  Rheem  as  to  how  the  holders  of  Shoreham 
Building  notes  would  get  their  monev  and  did  nothing  to 
protect  such  noteholders. 

19.  The  plaintiffs  object  to  the  whole  of  the  proposed  find¬ 
ing  numbered  19  for  the  reason  that  the  same  is  immaterial. 

20.  The  plaintiffs  object  to  the  whole  of  the  pro- 
129  posed  finding  numbered  20  for  the  reason  that  the 
same  is  immaterial. 

21.  The  plaintiffs  object  to  that  portion  of  the  proposed 
finding  of  fact  numbered  21  appearing  in  lines  18,  19  and 
20,  and  lines  22  to  25,  that  neither  Nevius  nor  any  officer  or 
employee  of  the  Bank  knew  that  an  overdraft  hajd  been 
created,  on  the  ground  that  the  records  of  Riggs  Bank 
would  show  the  creation  of  such  overdraft  and  the  defen¬ 
dant  Bank  is  bound  bv  what  its  records  show. 

i  i 

In  connection  with  said  paragraph  the  plaintiffs  j-equest 
the  Court  to  make  the  following  additional  findings: 

(a)  Rheem  and  Nevius  went  to  the  window  of  Norman 
Martin,  a  note  teller  and  Nevius  told  Martin  to  allow  Rheem 
to  pay  off  a  certain  note,  which  was  the  Southern  Dairies 
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note.  It  was  after  three  o’clock  and  the  direction  of  an 
officer  was  necessary  to  accept  payments  after  hours. 

(b)  In  the  usual  course  of  business  the  teller  would  have 
telephoned  to  the  bookkeeping  department  to  ascertain 
whether  the  check  tendered  him  by  Kheem  was  good; 
Xevius,  knowing  Martin  as  a  substitute  teller,  took  the  re¬ 
sponsibility  of  telling  him  to  accept  the  check  without  going 
to  the  trouble  to  determine  whether  it  was  good.  Martin 
was  not  a  substitute  teller  but  had  been  in  the  note  teller’s 
cage  since  April,  1928. 

(c)  When  the  overdraft  of  $178,045.49  was  reported  to 
Xevius  on  the  evening  of  July  16th  by  the  head  bookkeeper 
Xevius  stated  that  it  was  too  late  in  the  evening  to  do  anv- 
thing  about  it;.  Xevius  went  to  the  head  bookkeeper  the 
morning  of  the  17th  of  July  and  stated  that  the  Swartzell, 
Rlieem  and  Hensev  overdraft  was  all  right,  that  thev  had 
made  arrangements  to  take  care  of  it.  The  overdraft  was 
taken  care  of  on  the  morning  of  the  17th  of  July,  1930,  by 
the  deposit  of  the  entire  amount  of  the  trust  account  into 
the  general  account  of  Swartzell,  Kheem  and  Heusey  Com¬ 
pany,  as  hereinafter  in  these  findings  set  forth. 

22.  In  connection  with  paragraph  22  of  said  pro- 
130  posed  findings  of  fact  the  plaintiffs  request  the  Court 
to  find  that  said  overdraft  amounting  to  $184,190.51 
was  the  allowance  of  an  additional  loan  in  said  sum  to  said 
Swartzell,  Rheom  and  Hensey  Company  and  was  in  viola¬ 
tion  of  the  banking  laws  of  the  Cnited  States. 

25.  The  plaintiffs  object  to  proposed  finding  of  fact  num¬ 
bered  23  and  request  the  Court  to  make  the  following  find¬ 
ing  in  lieu  thereof: 

(a)  At  the  close  of  business  on  July  16,  1930,  Swartzell, 
Rheeni  &  Hensey  Company  was  indebted  to  Riggs  Bank  in 
the  sum  of  $1,024,505.32,  made  up  as  follows  :  existing  loan 
to  Swartzell,  Rlieem  &  Hensey  Company  $211,459.83,  pres¬ 
ent  loan  to  Swartzell,  Rlieem  &  Hensey  Company,  $380,- 
000.00,  loan  to  Swartzell  and  Rlieem  trustees,  $255,000.00, 
overdraft  at  close  of  business  on  July  16th  in  Swartzell, 
Rheem  &  Hensey  Company  account  $178,045.49,  or,  in  the 
alternative,  that  the  Court  find  that  said  Swartzell,  Rheem 
&  Hensey  Company  was  indebted  to  Riggs  Bank  in  the  sum 
of  $769,505.32,  made  up  as  follows:  existing  loan  to  Swart¬ 
zell,  Rheem  &  Hensey  Company  $211,459.83,  present  loan 


THE  RIGGS  NATIONAL  BANK,  A  CORPORATION,  ET  AL.  127 

to  Swartzell,  Rheem  &  Hensey  Company  $380,000.00,  over¬ 
draft  at  close  of  business  on  July  16th  in  Swartzell,  Rlieem 
&  Hensey  Company  account  $178,045.49. 

24.  The  plaintiffs  object  to  that  portion  of  proposed  find¬ 
ing  of  fact  numbered  24,  appearing  in  lines  12  to  15,  page 
20,  that  no  officer  or  employee  of  the  Bank  had  any  connec¬ 
tion  with,  or  knowledge  of  the  deposit  of  $2,341,645.80 
made  in  the  general  account  on  July  17th  for  the  reason  that 
the  same  is  not  supported  by  the  testimony,  and  request  the 
Court  to  make  the  following  findings  in  lieu  thereof*: 

(a)  About  noon  on  July  17,  1930,  Mr.  Handy,  an  Employee 
of  Swartzell,  Rheem  and  Hensey  Company  took  the  pass 
book  of  the  general  account  of  that  company  to  Riggs  Bank 
and  told  Mr.  Nevius  that  Mr.  Rheem  asked  him  to  bring  it 
over  and  have  a  deposit  entered.  Mr.  Xevius  took  the  book 

to  one  of  the  tellers  and  had  the  deposit  entered  and 
131  handed  the  pass  book  back  to  Handy.  The  deposit 
thus  entered  in  the  pass  book  was  a  deposit  of  $2,- 
341,000.00  and  some  odd  dollars. 

(b)  At  the  time  the  entire  amount  of  the  special  fund  was 
deposited  in  the  general  account  of  Swartzell,  Rheem  & 
Hensey  Company  there  were  no  funds  in  that  account  other 
than  $6,367.50  which  was  deposited  there  during  the  course 
of  the  day. 

(c)  Handy  never  saw  the  check  for  $2,341,645.80  which 
was  thus  deposited  and  had  nothing  to  do  with  the  prepara¬ 
tion  of  the  deposit  slip  for  it. 

25.  The  plaintiffs  object  to  that  portion  of  proposed  find¬ 
ings  of  fact  numbered  25  in  lines  6  to  8,  page  21,  that  no 
officer  or  employee  of  the  Bank,  other  than  the  note  teller", 
had  anv  knowledge  of  or  connection  with  the  pavrnent  of 

the  loans  on  Julv  17th  for  the  reason  that  the  same  is  not 

•/ 

supported  by  the  testimony,  and  request  the  Court  to  make 
the  following  findings  in  lieu  thereof : 

(a)  At  the  time  Handy  had  the  deposit  entered  in  the  pass 
book  for  the  general  account  as  heretofore  found  Handy 
stated  to  Mr.  Nevius  that  he  had  a  check  to  pay  off  tjhe  two 
loans  made  the  day  before,  and  asked  him  which  teller  he 
should  go  to.  Nevius  walked  back  to  a  window  with  Handy 
and  told  the  teller  that  Handy  wanted  to  pay  off  the  two 
Swartzell,  Rheem  and  Hensey  notes. 
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27.  The  plaintiffs  object  to  finding  numbered  27  for  the 

reason  that  the  same  is  immaterial  to  their  recovery  of  the 

* 

amount  of  $819,000.00,  or  so  much  thereof  as  might  be  nec¬ 
essary  to  pay  those  holders  of  notes  secured  on  the  Shore- 
ham  Building  who  did  not  receive  cash  or  other  invest¬ 
ments,  upon  the  ground  that,  the  Bank  having  participated 
in  said  trust  fund,  its  good  faith  is  immaterial  and  no  de¬ 
fense. 


(b)  Plaintiffs  further  object  to  said  finding  on  the  ground 
that  it  is  not  supported  by  the  undisputed,  established,  pri¬ 
mary  facts  in  evidence  and  that  a  proper  considera- 
132  tion  of  such  facts  does  not  justify  such  finding. 

(c)  Plaintiffs  further  object  to  said  finding  on  the 
ground  that  the  question  of  good  faith  and  whether  the  of¬ 
ficers  and  employees  of  Riggs  Bank  acted  in  the  ordinary 
course  of  banking  transactions  with  its  depositors  and  cus¬ 
tomers  are  questions  of  law  to  be  determined  in  the  light 
of  the  undisputed  primary  facts  in  evidence  in  this  case. 

28.  The  plaintiffs  object  to  so  much  of  proposed  finding 
numbered  28,  line  26,  as  states  that  Swartzell  Company  had 
in  its  possession,  “available  for  use  by  it  in  settling  with 
the  owners  of  Shoreham  Building  notes”  certain  assets, 
for  the  reason  that  the  same  is  not  supported  by  the  record. 

(a)  They  object  to  that  portion  of  the  said  finding  appear¬ 
ing  in  lines  5  and  6,  page  22,  as  states  that  the  Swartzell 
Company  was  “possessed  of  abundant  means  to  settle  in 
full  on  account  of  principal,  interest  and  advance  interest 
of  ail  holders  of  Shoreham  Building  notes”  for  the  reason 
that  the  same  is  not  supported  by  the  record,  and  is  imma¬ 
terial. 


(b)  They  object  to  that  portion  of  said  finding  appearing 
in  lines  10  to  15,  page  22,  relating  to  the  amount  of  West¬ 
chester  notes  subsequently  received  by  the  holders  of 
Shoreham  Building  notes,  for  the  reason  that  the  same  is 
without  foundation  in  the  record,  and  is  immaterial. 

29.  Plaintiffs  object  to  proposed  findings  of  fact  numbered 
29  for  the  reason  that  it  is  not  supported  by  the  undisputed 
primary  facts  in  evidence  in  this  case,  and  on  the  further 
ground  that  whether  anv  breach  of  trust  was  committed  is 
a  question  of  law  to  be  determined  in  the  light  of  such  facts, 
and  a  proper  i  consideration  thereof  does  not  justify  such 
finding. 
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30.  The  plaintiffs  object  to  that  portion  of 
ing  of  fact  numbered  30  appearing  in  lines 
line  3,  page  23,  for  the  reason  that  the  same 
and  is  without  foundation  in  the  record. 

32.  The  plaintiffs  object  to  proposed  finding  of  fact  num¬ 
bered  32  for  the  reason  that  it  is  not  supported  by  the  un¬ 
disputed  primary  facts  in  evidence,  and  that  the  same  is  a 
question  of  law  to  be  determined  in  the  light;  of  such 
133  facts,  and  a  proper  consideration  thereof  does  not 
justify  such  finding. 

Conclusions  of  Law 

For  reasons  heretofore  stated,  the  plaintiffs  object  to  all 
of  the  proposed  conclusions  of  law,  and  request  tile  Court 
to  make  the  following  conclusions  of  law  in  lieu  thereof : 

1.  The  account  opened  on  July  16,  1930,  with  the  Riggs 
National  Bank  was  a  fiduciary  account. 

2.  Riggs  National  Bank  knew  that  said  account  referred 
to  in  conclusion  numbered  1  was  a  fiduciary  account. 


proposed  find- 
24,  page  22,  to 
?  is  immaterial 


3.  Riggs  National  Bank  obtained  out  of  said  trujff  fund, 
first,  the  sum  of  $184,190.51  to  repay  it  the  amount  of  the 
overdraft  existing  in  the  general  deposit  account  of  Swart- 
zell,  Rlieem  and  Hensey  Company  on  July  17,  19^0,  with 
knowledge  of  the  trust  character  of  said  fund,  aijid  with 
knowledge  of  the  fact  that  the  rights  of  the  plaintiffs  and 
other  note  holders  to  the  money  in  said  account  were  supe¬ 
rior  to  the  rights  of  the  Bank,  and  that  said  moneys!  in  said 
account  in  equity  and  good  conscience  belonged  to  the  hold¬ 
ers  of  the  notes  secured  by  said  deed  of  trust. 

4.  Riggs  National  Bank  accepted  the  sum  of  $635,105.93 
out  of  said  general  deposit  account  of  Swartzell,  Rlieem  and 
Hensey  Company  on  July  17,  1930,  when  it  knew  that,  ex¬ 
cepting  $6,367.75,  there  were  no  funds  on  deposit  jin  said 
general  account  other  than  those  received  from  said  trust 
fund,  and  with  knowledge  of  the  fact  that  the  rights  of  the 
plaintiffs  and  other  note  holders  to  the  moneys  in  s^id  ac¬ 
count  were  superior  to  the  rights  of  the  Bank,  and  th|at  said 
moneys  in  said  account  in  equity  and  good  conscience  be¬ 
longed  to  the  holders  of  the  notes  secured  by  said  deed  of 
trust. 

5.  Having  knowledge  of  the  trust  character  of  said  funds 


out  of  which  it  received  payments  for  itself  as  afolesaid, 
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Riggs  Bank  accepted  said  payments  at  its  peril,  without  re¬ 
gard  to  whether  or  not  it  accepted  the  same  in  good  faith. 

6.  By  reason  of  the  foregoing  payments  Riggs 
134  Bank  received  the  sum  of  $819,190.51  on  account  of 
indebtedness  due  it  by  Swartzell,  Rheem  and  Hensey 
Company  out  of  funds  which  it  knew  were  held  in  trust  for 
the  holders  of  promissory  notes  secured  on  the  Shoreham 
Building. 

7.  The  acceptance  of  the  check  for  $2,341,645.80  as  a  de¬ 
posit  in  the  general  account  of  Swartzell,  Rheem  &  Hensey 
Company  at  a  time  when  there  were  no  funds  to  the  credit 
of  said  Company  in  said  account,  thereby  liquidating  the 
loan  of  Riggs  Bank  in  the  sum  of  $184,190.51,  created  by 
the  overdraft  in  that  amount,  and  the  further  acceptance 
by  the  Bank  of  a  check  on  said  account  for  $635,105.93  in 
payment  of  the  further  loan  made  by  said  Bank  to  said 
Swartzell,  Rheem  &  Hensey  Company  in  that  amount,  con¬ 
stituted  a  participation  by  the  Riggs  Bank  in  the  wrongful 
conversion  of  said  moneys  for  which  it  is  liable. 

8.  Holders  of  promissory  notes  secured  on  the  Shoreham 
Building  in  the  sum  of  $812,200.00  received  neither  cash  nor 
reinvestments  for  said  notes. 

9.  Riggs  National  Bank  is  liable  to  the  note  holders  re- 
ferred  to  in  i said  conclusion  numbered  8  up  to,  but  not  ex¬ 
ceeding,  the  amount  which  said  Bank  received  out  of  said 
trust  fund  as  aforesaid  in  payment  of  its  own  indebtedness. 

10.  This  cause  should  be  referred  to  the  Auditor  of  this 
Court  or  to  a  special  master  to  be  appointed,  to  ascertain 
and  report  to  this  Court  the  names  of  those  note  holders 
who  failed  to  obtain  either  payment  in  cash  or  reinvest¬ 
ments,  and  the  amount  of  their  holdings  of  Shoreham 
Building  notes. 

Said  supplemental  objections  and  requests  for  additional 
and  further  findings  were  duly  presented  to  the  court,  but 
the  court  severally  overruled  said  objections  and  severally 
denied  the  requests  for  further  and  additional  findings,  to 
which  rulings  on  the  part  of  the  court  the  plaintiffs  sev¬ 
erally  noted  exceptions. 

By  order  of  court  this  case  and  the  case  of  Agnes  Lee 
Colby ,  et  al .,  plaintiffs ,  vs.  The  Riggs  National  Bank ,  defen¬ 
dant ,  pending  in  the  same  court,  were  tried  together.  On 
the  opening  of  the  trial,  it  was  stipulated  by  counsel  for  all 
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of  the  parties  in  both  cases,  with  the  approval  of  the 
135  court,  that  the  evidence  offered  should  enure  to  the 
benefit  of  any  and  all  parties  in  both  cases  and  that 
any  objections  and  exceptions  should  enure  to  all  parties 
as  well  as  to  each  one  of  them. 

And  be  it  further  remembered  that  the  foregoing  com¬ 
prises  the  substance  of  all  the  testimony  given  and  all  of 
the  proceedings  had  in  the  trial  of  said  causes,  and  that 
each  of  the  several  and  separate  exceptions  taken  by  coun¬ 
sel  for  the  plaintiffs  to  the  rulings  of  the  court  in  tjie  course 
of  said  trial,  as  herein  set  out,  were  so  taken  by  counsel  for 
the  plaintiffs  then  and  there  separately  and  severally  and 
said  exceptions  were  then  and  there  separately  and  severally 
duly  noted  on  the  minutes  of  the  Justice  presiding  at  the 
trial,  and  counsel  for  the  plaintiffs  then  and  there  prayed 
the  court  to  sign  this  statement  of  evidence  and  bill  of  ex¬ 
ceptions,  to  have  the  same  force  and  effect  as  if  each  of  the 
said  exceptions  had  been  separately  and  severally  set  forth 
in  a  separate  bill  of  exceptions,  and  at  the  request  of  coun¬ 
sel  for  the  plaintiffs  the  same  is  accordingly  signed  and 
sealed  and  made  a  part  of  the  record  in  this  cause,  now  for 
then,  this  8th  day  of  June,  1936. 

JESSE  C  ADKINS 

justice 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

APRIL  TERM,  1936 
No.  6750 

Agnes  Lee  Colby,  et  Al., 

Appellants, 

vs.  j 

The  Riggs  National  Bank, 

Appellee. 

BRIEF  OF  APPELLANTS 

L  PRELIMINARY  STATEMENT 

This  is  an  appeal  from  a  decree  (Rec.  p.  93)  dis¬ 
missing  a  bill  of  complaint  brought  against  the  Riggs 
National  Bank  by  one  Agnes  Lee  Colby  as  adminis¬ 
tratrix  of  a  certain  estate  as  well  as  on  behalf  of 
all  other  holders  of  Shoreham  Building  promissory 
notes  of  similar  nature  (Rec.  p.  1),  and  the  interven¬ 
ing  petitions  thereafter  filed  in  this  proceeding.  The 
plaintiff  noteholders,  hereinafter  referred  toj  as  the 
appellants,  brought  suit  below  through  a  Court  of 
Equity,  seeking  the  restoration  of  a  trust  fund  that 
was  established  with  the  defendant  bank,  hereinafter 
referred  to  as  the  appellee,  for  their  sole  ancj  exclu- 
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sive  “benefit”.  This  trust  fund  was  created  at  the 
time  of  settlement  of  the  transaction  involving  the 
exchange  of  the  Shoreham  Building,  for  the  sole  pur¬ 
pose  of  paying  the  respective  noteholders  therefrom, 
the  amounts  of  the  principal  of  their  notes,  plus  ac¬ 
crued  interest,  together  with  a  bonus  of  two  months 
advance  interest  for  prepayment  of  these  notes 
(Statement,  p.  13),  the  trust  fund  so  created  having 
been  specifically  described  and  definitely  earmarked 
for  the  purpose  of  its  establishment  with  the  appellee. 
(Statement,  p.  23.)  The  appellants  in  their  suit  have 
asked  that  a  trustee  or  trustees  be  appointed  by  the 
Court  to  receive  and  hold  said  fund  for  their  benefit 
and  for  the  benefit  of  other  noteholders  similarly 
situated,  and  to  distribute  said  fund  to  the  notehold¬ 
ers  entitled  thereto  whose  notes  are  still  unpaid. 

II.  STATEMENT  OF  THE  CASE 

The  facts  in  the  case  may  be  stated  briefly  as 
follows : 

1.  The  Shoreham  Building  Trust  of  $2,250,000.00. 

On  August  1,  1928,  Harry  Wardman  and  Thomas 
P.  Bones,  as  owners  of  property  situated  at  15th  and 
H  Streets,  N.  W.,  and  known  as  the  Shoreham  Office 
Building,  executed  and  delivered  a  deed  of  trust  on 
said  property  j  to  Luther  A.  Swartzell  and  Edmund 
D.  Rheem  as  trustees,  securing  an  indebtedness  of 
$2,250,000.00  represented  by  2,790  notes  all  dated 
August  1,  1928,  payable  five  years  after  date,  bearing 
interest  at  the  rate  of  6%  per  annum,  payable  semi¬ 
annually,  with  a  privilege  of  paying  said  notes  before 
maturity  upon  payment  of  principal  and  interest 
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thereon  and  two  months  interest  in  advance,.  (Rec. 
pp.  2,  27.)  The  notes  were  in  amounts  |Df  from 
$100.00  to  $5,000.00  each  and  were  payable  to  the 
order  of  John  H.  Holmead,  an  officer  and  ^mployee 
of  Swartzell,  Rheem  &  Hensey  Company,  anji  by  en¬ 
dorsement  by  Holmead,  were  made  payable  to  the  re¬ 
spective  noteholders  without  recourse  to  tlhe  said 
Holmead,  the  latter  having  taken  said  notes  on  behalf 
of  Swartzell,  Rheem  &  Hensey  Company,  a  corpora¬ 
tion  doing  business  in  the  District  of  Columbia.  (Rec. 
pp.  3,  12,  13.) 

These  2,790  notes  were  sold  to  987  different  note¬ 
holders  scattered  throughout  the  world.  (Statement, 
pp.  6,  7.)  | 

On  October  5,  1929,  Wardman  and  Bones  conveyed 
the  said  property  by  deed  to  Fred  H.  Van  vranken 
and  Edward  L.  Wissman,  employed  by  Swartzell, 
Rheem  &  Hensey  Company,  who  took  title  to  said 
property  and  held  the  same  for  the  benefit  of  Swart¬ 
zell,  Rheem  &  Hensey  Company.  (Statement,  p.  28.) 

2.  The  Southern  Dairies  Loan  of  $255,000.00  to 
Swartzell,  Rheem  &  Hensey  Company,  Se¬ 
cured  by  Note  of  $300,000.00,  and  by  Trust 
Recorded  July  10,  1930.  | 

On  January  9,  1930,  Swartzell,  Rheem  &  Hensey 
Company  obtained  a  loan  of  $255,000.00  from  South¬ 
ern  Dairies,  Inc.,  said  loan  being  secured  by  a  note 
of  $300,000.00  of  Swartzell,  Rheem  &  Hensey  Com¬ 
pany  due  six  months  after  date,  and  a  second  deed 
of  trust  was  executed  on  the  Shoreham  Building  as 
additional  security  for  said  loan.  This  trusty  how¬ 
ever,  was  not  recorded  until  July  10,  1930,  after 
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Swartzell,  Rheem  &  Hensey  Company  defaulted  at 
maturity  in  paying  the  $255,000.00  note,  plus  interest. 
(Statement,  p.  3;  Rec.  pp.  30,  31.) 

3.  Negotiations  for  Exchange  of  Shoreham  Building 
for  Hurley- Wright  Building. 

Shortly  after  the  date  of  obtaining  said  Southern 
Dairies  loan,  Swartzell,  Rheem  &  Hensey  Company, 
through  its  Vice-President  and  executive  officer,  Ed¬ 
mund  D.  Rheem,  who  ivas  also  a  director  of  the  ap¬ 
pellee  bank ,  started  negotiations  with  Patrick  J.  Hurley 
for  the  exchange  of  the  Shoreham  Building  for  the 
Hurley- Wright  Building,  situated  at  18th  and  Penn¬ 
sylvania  Avenue. 

These  negotiations  resulted  in  a  written  agreement 
of  March  7,  1930,  between  Swartzell,  Rheem  &  Hensey 
Company  and  Patrick  J.  Hurley  for  the  exchange  of 
said  buildings,  subject  to  the  respective  trusts  existing 
on  each  of  said  buildings,  the  trust  on  the  Shoreham 
Building  securing  the  notes  totaling  $2,250,000.00,  in¬ 
volved  in  this  case.  (Statement,  p.  2.) 

This  contract  was  subsequently  modified  by  oral 
agreement  whereby  Hurley  and  Cromwell  (who  or¬ 
ganized  the  Shoreham  Investment  Company  for  the 
purpose  of  taking  title  to  the  Shoreham  Building) 
were  to  make  a  payment  of  $150,000.00  in  cash,  and 
the  Metropolitan  Life  Insurance  Company  was  to 
place  a  new  first  trust  in  the  sum  of  $1,600,000.00  on 
the  Shoreham  Building.  (Statement,  p.  25.) 

Under  both  the  original  agreement  of  March  7, 
1930,  as  well  as  under  the  supplemental  agree¬ 
ment,  it  was  j  necessary  to  lift  the  existing  trust  of 
$2,250,000.00,  dated  August  1,  1928,  on  the  Shore- 
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ham  Building,  and  the  balance  required  to  ijnake  up 
the  amount  necessary  to  pay  off  the  said  trust  of 
$2,250,000.00,  plus  accrued  interest,  plus  a  tlonus  of 
two  months  advance  interest  on  said  notes,  was  to  be 
borrowed  by  Rheem. 

The  District  Title  Insurance  Company  ol  Wash¬ 
ington,  D.  C.,  was  employed  by  Hurley  to  examine 
title  to  the  Shoreham  Building  property  ^.nd  the 
Metropolitan  Life  Insurance  Company  handled  its 
loan  through  the  New  York  Title  and  Mortgage  Com¬ 
pany.  (Statement,  p.  25.) 

On  July  10,  1930,  default  in  the  payment  of  the 
Southern  Dairies  note  having  occurred,  the  qeed  of 
trust  securing  the  collateral  note  of  $300,000.00  above 
referred  to,  was  recorded  as  a  second  trust  on  the 
Shoreham  Building  property,  and,  in  order  j:o  con¬ 
summate  the  transaction  involving  the  exchange  of 
the  Hurley- Wright  Building  for  the  Shoreham  Build¬ 
ing,  it  was  necessary  that  this  second  tr|ist  of 
$300,000.00  as  well  as  the  trust  of  $2,250,00C|.00  be 
released.  | 

4.  The  Payment  of  the  Southern  Dairies  Nolte  and 
Resulting  Overdraft  on  July  16,  1930, 

The  Southern  Dairies  note  of  $255,000.00  was 
placed  with  the  appellee  bank  for  collection  on  Jhly  16, 
1930,  and  on  July  16,  1930,  the  said  note  together 
with  interest  accrued  thereon  was  paid  by  the  appellee 
bank — notwithstanding  the  fact  that  at  said  tirbe  the 
balance  of  the  general  account  of  Swartzell,  Rheem  & 
Hensey  Company  at  said  appellee  bank  was  only 
$86,907.50  (Rec.  p.  31),  and  notwithstanding  tl}e  fact 
that  the  ledger  account  of  Swartzell,  Rheem  &  Hensey 


6 

Company  at  said  bank  reflected  the  following  bal¬ 
ances  from  July  1,  1930,  through  July  15,  1930: 

July  1,  $111,096.73;  lulv  2,  $149,170.72;  July  3, 
$130,601.70;  July  4,  $130,601.70;  July  5,  $130,- 
601.70;  July  6,  $130,601.70;  July  7,  $120,179.65; 
July  8,  $119,130.19;  July  9,  $106,962.80;  July 
10,' $106,660.63:  July  11,  $107,361.89;  July  12, 
$107,721.08;  July  14,  $106,297.17;  July  15, 
$96,539.37.  (Statement,  p.  22.) 

With  the  payment  of  this  note  in  the  amount  of 
$262,947.49,  ,an  oyerdraft  in  the  amount  of  $178,- 
045.49  in  the  general  account  of  Swartzell,  Rheem  & 
Hensey  Company  occurred.  (Rec.,  p.  31.) 

The  action  of  the  appellee  in  accepting  check  drawn 
on  the  appellee  bank  in  payment  of  the  said  South¬ 
ern  Dairies  note  at  a  time  when  the  balance  of 
the  general  account  of  Swartzell,  Rheem  &  Hensey 

Company  at  the  appellee  bank  amounted  to  but 
$86,907.50,  becomes  more  significant  when  it  is  con¬ 
sidered  with  other  events  that  occurred  at  the  appellee 
bank  on  the  same  day,  namely,  July  16,  1930,  and  un¬ 
questionably  said  check  was  honored  by  the  appellee 
bank  because  the  appellee  knew  or  had  reason  to  know 
that  the  special  trust  fund  created  at  the  appellee  bank 
on  this  day  fpr  the  sole  and  exclusive  benefit  of  the 
noteholders  would  be  used  in  part  for  the  adjustment 
of  any  overdraft,  as  will  be  pointed  out  hereinafter. 

5.  The  Negotiations  Between  Fleming  and  Rheem 
for  Loan  from  Appellee  Bank,  to  Make  Pos¬ 
sible  the  Settlement  of  the  Shoreham  Build¬ 
ing  Transaction  on  July  16,  1930. 

The  total  amount  required  to  pay  off  the  Shoreham 


Building  trust  of  $2,250,000.00  on  July  16,  1930, 
amounted  to  $2,334,750.00,  of  which  $62,250.00  was 
required  to  take  care  of  accrued  interest  and  $22,- 
500.00  was  required  to  take  care  of  the  payment  of 
two  months  advance  interest.  (Statement,  pJ  13.) 

After  the  arrangements  were  made  with  the 
Metropolitan  Life  Insurance  Company  for  a  loan  of 
$1,600,000.00  and  for  the  cash  deposit  of  $150,000.00 
by  the  Shoreham  Investment  Company,  Rhqem  still 
required  the  sum  of  $625,000.00  to  make  up  the  nec¬ 
essary  balance  to  lift  the  said  $2,250,000.00  trust. 
Accordingly,  on  the  morning  of  July  16,  1930,  Rheem, 
a  director  of  the  appellee  bank,  called  upon  Robert  V. 
Fleming,  president  of  the  appellee  bank,  stating  that 
he  had  made  an  advantageous  sale  of  the  Shoreham 
Building  and  stated  that  he  required  a  loan  of 
$625,000.00  from  the  appellee  bank  for  but  four  or 
five  days  in  order  to  make  settlement  of  the  Shore¬ 
ham  Building  transaction.  (Statement,  pp.  36,  57.) 
Fleming  advised  Rheem  that  the  bank  could  not  loan 
direct  to  Swartzell,  Rheem  &  Hensey  Company  more 
than  $380,000.00  or  $390,000.00  at  the  time,  inas¬ 
much  as  the  borrowings  of  Swartzell,  Rheem  &  Hen¬ 
sey  Company  at  the  appellee  bank  were  somewhere 
between  $210,000.00  and  $211,000.00  (Statement,  p. 
57),  and  under  the  law  the  bank  could  not  inake  a 
direct  loan  to  one  borrower  of  more  than  10%  of  the 
capital  stock  and  surplus  (Statement,  p.  67 ),|  which 
limited  the  amount  to  one  borrower  to  $600,600.00. 
Rheem  then  suggested  that  he  himself  obtain  the  loan 
for  the  difference  between  $380,000.00  and  $625,- 
000.00,  but  Fleming  told  him  that  in  some  cases  where 
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there  was  a  principal  shareholder  who  was  making  a 
loan  and  the  corporation  already  had  a  loan,  they  were 
sometimes  classed  as  one  loan  and  he  preferred  not 
to  make  the  loan  that  way.  Rheem  then  suggested 
that  he  and  Swartzell,  as  trustees,  borrow  the  addi¬ 
tional  amount  required  to  make  a  total  loan  of 
$625,000.00  from  the  appellee  bank,  the  loan  to  Rheem 
and  Swartzell  as  trustees,  to  amount  to  $245,000.00, 
and  Fleming  thought  that  this  would  be  satisfactory, 
upon  their  giving  adequate  collateral  in  the  form  of 
Westchester  Apartment  notes  with  a  20%  margin  re¬ 
quirement.  Fleming  was  familiar  with  the  West¬ 
chester  development  and  approved  of  this  collateral. 
(Statement,  p.  57.)  When  Rheem  asked  for  the 
approval  of  the  loan  of  $245,000.00  to  himself  and 
Swartzell,  as  trustees,  Rheem  did  not  specify  what 
they  were  trpstees  for  or  in  what  capacity  they  were 
acting  as  trustees,  and  Fleming  gave  no  thought  to 
the  subject  of  the  power  of  the  trustees.  It  did  not 
occur  to  him  at  that  time.  However,  the  answer  filed 
by  the  appellee  defendant  signed  by  Fleming,  states 
that  “Luther  A.  Swartzell  and  Edmund  D.  Rheem, 
trustees  under  the  aforementioned  deed  of  trust 
(Trust  of  August  1,  1928)  applied  for  a  loan  of 
$255,000.00."  (Statement,  p.  59.) 

Fleming  advised  George  O.  Vass,  vice-president 
and  cashier  pf  the  appellee  bank,  of  the  negotiations 
for  a  loan  he  had  with  Rheem  and  told  Vass  that  he 
was  leaving  the  bank,  and  that  it  would  be  all  right 
to  make  the  loan  of  $380,000.00  to  Swartzell,  Rheem 
•&  Hensey  Company  and  the  loan  of  $245,000.00  to 
Mr.  Swartzell  and  Mr.  Rheem,  as  trustees,  upon  their 
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giving  adequate  collateral  in  the  form  of  notes  on  the 
Westchester  Apartments  (Statement,  p.  60).  Later 
in  the  day  Yass  had  to  leave  the  bank  and  in  turn  in¬ 
formed  Avon  M.  Nevius,  one  of  the  vice-presidents 
of  the  appellee  bank,  of  the  loans,  and  requested  the 
latter  to  look  after  the  matter  when  Rheem  came  in, 
telling  Nevius  in  substance  what  Fleming  pad  told 
him.  (Statement,  p.  77.)  This  was  about  i he  mid¬ 
dle  of  the  day  of  July  16,  1930.  (Statement,  p.  79.) 

6.  The  Opening  of  the  Fiduciary  or  Special  Account 
at  the  Appellee  Bank  on  July  16,  1930,  for 
the  Exclusive  Benefit  of  the  Shoreham  Build¬ 
ing  Noteholders. 

On  the  afternoon  of  July  16,  1930,  John  H.  Stadt- 
ler,  assistant  secretary  of  the  District  Title  Insurance 
Company  called  at  the  appellee  bank,  where  he  met 
both  Rheem  and  Nevius,  whom  he  knew  to  lie  vice- 
president  of  said  appellee  bank.  (Statement,  pp.  11, 
20.)  Stadtler  advised  Nevius  that  he  came  to  the 
bank  to  open  a  new  account  and  make  a  deposit ;  that 
said  deposit  was  not  to  be  made  until  there  Was  on 
hand  in  said  account  a  certain  amount  which,  together 
with  the  amount  of  two  checks  which  he  had  with 
him,  would  amount  to  the  sum  of  $2,334,^50.00. 
(Statement,  pp.  11,  13.)  Stadtler  thought  that  Nevius 
must  have  been  advised  of  the  nature  of  the  alccount 
that  was  to  be  opened  “because  just  the  regular  way 
it  was  put  through;  there  was  not  any  questions 
asked  of  me/'  (Statement,  p.  13.) 

Stadtler  had  with  him  one  check  under  date  of 
July  16,  1930,  in  the  sum  of  $1,556,645.80  drawn  by 
the  New  York  Title  and  Mortgage  Company,  and  one 
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check  also  of  July  16,  1930,  in  the  sum  of  $150,000.00 
drawn  by  the  Shoreham  Investment  Company.  The 
check  for  $1,556,645.80  was  enclosed  in  a  letter  from 
the  New  York  Title  and  Mortgage  Company  to  the 
District  Title!  Company  and  the  check  for  $150,000.00 
was  enclosed;  in  a  letter  from  the  Shoreham  Invest¬ 
ment  Company  to  the  District  Title  Company,  both 
of  which  letters  Stadtler  had  with  him  when  he  called 
at  the  bank,  i  One  of  these  letters  had  a  pencil  nota¬ 
tion  thereon  of  $2,250,000.00,  $22,500.00  and  $62,- 
250.00  in  Stadtlers  handwriting,  indicating  the  sum 
to  be  deposited,  and  it  was  Stadtler’s  business  to  see 
that  the  total  sum  of  $2,334,750.00  was  deposited  in 
this  new  account  in  accordance  with  the  instructions 
contained  in  said  letters.  Before  making  the  deposit 
of  these  checks  Stadtler  had  a  definite  understanding 
with  Nevius  that  the  latter  would  write  a  letter 
stating  that  this  total  sum  of  $2,334,750.00  was  on 
deposit  in  this  account.  (Statement,  pp.  11,  12,  13.) 

The  letters  of  instructions  enclosing  the  checks  of 
$1,556,645,801  and  $150,000.00,  respectively,  are  set 
out  in  full  on  pages  16,  17,  and  18  of  the  Statement 
of  Evidence,  but  their  admission  in  evidence  was 
denied  by  the  trial  court. 

The  special  account  was  accordingly  opened  ‘Just 
as  our  instructions  in  this  letter  provided;  that  is, 
the  caption  of  this  account,’'  according  to  Stadtler — 
its  title  being  in  words  and  figures  as  follows: 

“SWARTZELL,  RHEEM  &  HENSEY  CO.  & 
LUTHER  A.  SWARTZELL  &  EDMUND  D. 
RHEEM,  TRS.,  UNDER  DEED  OF  TRUST 
DATED  8-1-28  AND  RECORDED  IN  LIBER 
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6194  FOLIO  347  OF  D.  C.  LAND  RECORDS 
FOR  A/C  OF  HOLDERS  OF  NOTES  DE¬ 
SCRIBED  IN  SAID  TRUST.”  (Statement, 

p.  22. ) 

The  first  deposit  in  this  special  account,  as  Reflected 
from  the  ledger  account  (Statement,  p.  22)  shows 
a  credit  of  $635,000.00.  This  deposit  consisted  of 
two  cashier's  checks  issued  by  the  appellee  b^nk,  one 
in  the  sum  of  $380,000.00,  payable  to  the  order  of 
Swartzell,  Rheem  &  Hensey  Company  (Statement, 
p.  23),  and  the  other  in  the  sum  of  $255,000.00, 
payable  to  the  order  of  Luther  A.  Swartzell  and 
Edmund  D.  Rheem,  Trustees.  It  will  be  noted  that 
the  latter  check  was  in  the  sum  of  $255,000^00,  in¬ 
stead  of  $245,000.00,  and  that  the  total  loan  obtained 
by  Rheem  from  the  appellee  bank  amounted  to 
$635,000.00  instead  of  $625,000.00.  Nevius  explained 
that  at  the  time  the  cashier's  checks  were  drawn, 
Rheem  said  that  instead  of  borrowing  $625,000.00, 
he  would  like  an  additional  sum  of  $10,000[00,  or 
$635,000.00,  as  he  had  brought  ample  collateral,  and 
the  total  loan  was  then  fixed  at  $635,000.00  instead 
of  $625,000.00,  without  any  question  whatsoever. 
(Statement,  p.  80.) 

The  second  deposit  in  this  special  account,  as  re¬ 
flected  from  the  ledger  account  (Statement,  p.  22), 
was  a  credit  of  $1,706,645.80,  representing  the  two 
checks  of  $1,556,645.80  and  $150,000.00,  respectively, 
which  were  brought  to  the  appellee  bank  by  Stadtler 
and  deposited  by  him,  upon  being  assured  by  ftlevius 
that  the  total  amount  then  on  deposit,  including  the 
said  checks  deposited  by  him,  was  of  an  ainount 
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sufficient  to  take  care  of  the  payment  of  the  said 
Shoreham  Building  trust  of  August  1,  1928,  in¬ 
volved  herein. 

With  the  deposit  of  these  four  checks,  covered 
by  two  deposit  slips,  the  total  balance  of  the  special 
■account  on  July  16,  1930,  created  for  benefit  of 
the  Shoreham  Building  noteholders,  amounted  to 
$2,341,645.80.  (Statement,  p.  22.) 

7.  The  Letter  from  Appellee  Bank  to  the  Title  Com¬ 
pany  Advising  Latter  of  Sufficient  Deposit  in 
Fiduciary  Account  on  July  16,  1930,  for  Pay¬ 
ment  of  Trust  of  $2,250,000.00. 

As  soon  as  Stadtler  deposited  the  two  checks  of 
$1,556,645.80  and  $150,000.00,  in  accordance  with 
his  letters  of  instructions,  Stadtler  obtained  a  letter 
from  Nevius  admitting  that  that  much  money 
($2,334,750.00)  was  on  deposit  in  this  special  ac¬ 
count  that  day,  said  letter  from  the  appellee  bank 
reading  as  follows: 

!  July  16,  1930. 

“AMN  :MVS 

New  York  Title  and  Mortgage  Company, 
Washington  Branch 
1425  Eye  Street,  N.  W., 

Washington,  D.  C. 

Dear  Sirs: 

This  is  to  advise  that  there  is  on  deposit  to  the 
credit  of  Swartzell,  Rheem  and  Hensey  Co.,  and 
Luther  A.  Swartzell  and  Edmund  D.  Rheem, 
Trustees  under  Deed  of  Trust  dated  August  1, 
1928,  and  recorded  in  Liber  6194,  folio  347  of 
D.  C.  Land  Records,  for  account  of  holders  of 
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notes  described  in  said  trust  in  the  sum  of 
$2,334,750.00. 

Very  truly  yours, 

(sgd)  A  M 

Vice  President” 

(Statement,  pp.  13,  14.) 

Stadtler  had  a  specific  understanding  with  Nevius 
in  connection  with  this  letter  because  he  ‘^wanted 
some  evidence  that  this  fund  was  credited.”  (State¬ 
ment,  p.  14.) 

8.  The  Instructions  of  Title  Company  that  Stadtler 

Also  Obtain  Cancellation  of  $300,000  Note, 
Secured  by  Trust  Recorded  July  10,  1930. 

In  addition  to  requesting  the  above  letter  from  the 
appellee  bank,  Stadtler  was  under  instructions  to 
obtain  from  the  appellee  bank  the  cancelled  bote  of 
$300,000.00  furnished  by  Rheem  in  connection  with 
the  loan  of  $255,000.00  from  the  Southern  fairies 
and  which  note  of  $300,000.00  was  secure^  by  a 
trust  recorded  on  July  10,  1930,  as  above  pointed 
out.  The  letter  of  instructions  from  the  New  York 
Title  and  Mortgage  Company  enclosing  the  chbck  of 
$1,556,645.80,  in  addition  to  directing  that  saifd  sum 
should  be  applied  toward  the  payment  of  the  indebt¬ 
edness  of  $2,250,000.00,  secured  by  a  deed  of  trust 
of  August  1,  1928,  and  also  directing  that  a  proper 
release  of  said  deed  of  trust  is  to  be  recorded  by 
the  District  Title  Company — provided: 

“With  reference  to  the  deed  of  trust  froi)!  Ed¬ 
ward  L.  Wissman  and  Fred  H.  Van  Vranken  to 
Luther  A.  Swartzell  and  Edmund  D.  Rlieem, 
trustees,  dated  January  9,  1930,  recorded  July  10, 
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1930,  instrument  No.  77,  you  are  to  have  the 
note  for  $300,000.00  secured  by  said  trust  sur¬ 
rendered  to  you  and  properly  cancelled.  A  proper 
release  of  said  deed  of  trust  is  to  be  recorded  by 
you.”  (Statement,  p.  17.) 

9.  Circumstances  in  Connection  with  Payment  of  the 
Southern  Dairies  Note  on  July  16,  1930. 

After  obtaining  the  above  letter  of  July  16,  1930, 
from  Nevius,  Stadtler,  Nevius  and  Rheem  proceeded 
to  the  noteteller’s  cage,  where  Stadtler  obtained  the 
$300,000.00  Southern  Dairies  note  which  was  marked 
paid.  (Statement,  p.  12.)  Before  proceeding  to  the 
noteteller’s  cage  for  this  Southern  Dairies  note, 
Stadtler  had  a  specific  understanding  with  Rheem 
and  Nevius  that  in  addition  to  making  the  deposit 
in  the  special  account,  he  was  to  receive  the 
$300,000.00  note;  and  at  the  time  he  made  the  de¬ 
posit  he  was  informed  that  said  note  was  available 
to  be  handed  to  him,  and  it  was.  (Statement,  p.  12.) 

One  Norman  Martin  was  connected  with  the 
real  estate  department  of  the  appellee  bank  and 
handled  the  payment  of  the  Southern  Dairies  note 
on  July  16,  1930.  He  accepted  check  drawn  on  the 
appellee  bank  in  the  sum  of  $262,947.49,  which  in¬ 
cluded  both  principal  and  interest  due  on  said  note. 
He  stated  that  at  the  time  of  this  payment,  Rheem 
and  Nevius  were  at  his  window  and  that  Nevius 
told  him  to  allow  Rheem  to  pay  a  certain  note  the 
appellee  bank  was  holding  for  collection  for  a  cus¬ 
tomer.  The  following  thereupon  occurred: 

“Q.  Mr.  Nevius  was  standing  at  your  or  near 
the  window  when  you  took  the  transaction  up? 
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A.  Yes;  Mr.  Nevius  instructed  me  to  accept  it^ 

“Q.  Did  you  do  anything  with  regard  to  finding 
out  the  balance  in  that  account?  A.  No,  sir.”  (State¬ 
ment,  p.  91.) 

Martin  took  the  note  and  verified  the  amount  of 
interest — the  check  for  $262,947.49  having  been 
drawn  by  Swartzell,  Rheen  &  Hensey  Company  on 
the  appellee  bank.  When  the  check  was  presented 
in  payment  of  the  Southern  Dairies  note ,  business 
had  already  closed  for  the  day  in  Martin's  department 
of  the  appellee  bank ,  as  it  was  after  three  q  clock, 
possibly  three-thirty.  Martin  stated  that  after  clos¬ 
ing  time  payments  are  usually  not  accepted  on  notes; 
that  in  such  case  it  is  usual  to  have  the  consent  of 
an  officer  to  accept  payment  and  in  this  connection 
Nevius  instructed  Martin  to  accept  the  check.  The 
Southern  Dairies  note  was  not  brought  into  the 
bank  for  collection  until  that  same  day,  July  16, 
1930.  Nevius  specifically  instructed  Martin  to  ac¬ 
cept  the  check  for  payment  and  Martin  did  pot  do 
anything  with  regard  to  finding  out  the  balance  of 
the  account  of  Swartzell,  Rheem  &  Hensey  Copipany. 
After  receiving  payment  of  the  note,  Martiri  made 
up  the  deposit  ticket  to  the  credit  of  Southern  Dair¬ 
ies,  who  also  had  an  account  in  the  appellee  bank, 
and  it  was  sent  to  the  bookkeeping  department  in 
the  usual  way.  (Statement,  pp.  91,  92,  24.) 

As  above  pointed  out,  the  special  trust  account 
for  the  benefit  of  the  holders  of  Shoreham  Building 
notes  was  opened  at  the  appellee  bank  on  the  after¬ 
noon  of  July  16,  1930;  the  Southern  Dairie$  note 
was  left  at  the  appellee  bank  for  collection  o:i  July 
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36,  1930,  and  on  the  same  day,  July  16,  1930,  and 
after  the  special  account  had  been  opened,  and,  not¬ 
withstanding*  the  fact  that  it  was  after  the  usual 
banking  hours,  and  notwithstanding  the  fact  that 
the  bank  balance  of  the  Swartzell,  Rheem  &  Hensey 
Company  with  the  appellee  bank  at  the  time  amounted 
to  but  $86,907.50,  check  drawn  on  the  appellee  bank 
in  an  amount  of  $262,947.49,  in  payment  of  the 
Southern  Dairies  note,  was  accepted  by  the  appellee 
bank.  On  the  same  day,  July  16,  1930,  Rheem 
obtained  from  the  appellee  bank  loans  amounting  to 
$635,000.00  to  make  possible  the  settlement  of  the 
Shoreham  Building  transaction,  and  which  amount 
was  immediately  placed  to  the  credit  of  the  special 
noteholders'  fund,  and  followed  by  another  deposit 
on  the  same  day  of  the  two  checks  brought  to  the 
appellee  bank  by  the  representative  of  the  District 
Title  Company;  and  on  the  same  day,  July  16,  1930, 
the  vice-president  of  the  appellee  bank,  as  represent¬ 
ing  the  appellee  bank,  furnished  the  representative 
of  the  title  company  with  direct  evidence  by  way  of 
his  letter  that  the  amount  on  deposit  in  said  fiduciary 
or  special  trust  account  was  of  a  certain  required 
amount,  in  order  to  make  possible  the  release  of  the 
trust  of  record  of  August  1,  1928. 

10.  The  Transfer  of  the  Fiduciary  Fund  of  $2,341,- 
645.80  from  the  Special  or  Trust  Account  to 
the  General  Account  of  Swartzell,  Rheem  & 
Hensey  Company  at  the  Appellee  Bank,  on 
July  16  or  July  17,  1930. 

However,  the  startling  events  of  July  16,  1930, 
were  not  restricted  to  the  above.  When  Rheem 
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called  at  the  bank  to  sign  the  necessary  signature 
card  opening  the  new  fiduciary  account,  th^  signa¬ 
ture  of  his  associate,  Mr.  Swartzell,  was  also  re¬ 
quired.  Mr.  Swartzell’s  signature  was  also  required 
on  checks  to  be  drawn  on  this  special  fiduciary  ac¬ 
count,  and  on  this  same  day,  namely,  July  1^,  1930, 
a  check  dated  July  16,  1930,  was  drawn  on  the 
appellee  bank  for  the  full  amount  of  $2,341,645.80. 
This  check  required  the  signatures  of  both  Rheem 
and  Swartzell,  and  upon  being  drawn  was  immedi¬ 
ately  placed  to  the  credit  of  Swartzell,  Rheem  & 
Hensey  Company  in  their  general  account,  thereby 
automatically  closing  the  special  account  created  for 
the  sole  benefit  of  the  Shoreham  Building  noteholders. 


this 


There  is  some  confusion  as  to  whether 
was  actually  deposited  to  the  credit  of  Svj 
Rheem  &  Hensey  Company  on  the  same  af 
of  July  16,  1930,  after  the  bank  had  clojs 
whether  it  was  deposited  on  the  morning 
17,  1930.  The  unusual  state  of  affairs, 
would  indicate  that  it  was  actually  deposited 
16,  1930,  but  was  not  entered  on  the  ledger 
until  the  following  day. 


if 
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To  begin  with,  the  check  bears  date  of  July  16, 


1930.  Then  too,  the  deposit  slip  covering 


check 
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ernoon 
^ed,  or 
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wever, 
bn  July 


decount 


deposit 


of  this  amount  was  originally  dated  July  }6,  but 
the  date  was  changed  to  July  17.  (Statement,  p.  93.) 
It  is  also  significant  that  Handy,  the  bookkeeper  of 
Swartzell,  Rheem  &  Hensey  Company,  never  saw 
the  check  (Statement,  p.  3),  although  on  Jply  17, 
he  was  instructed  to  take  the  passbook  of  the  general 
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account  of  Swartzell,  Rheem  &  Hensey  Company 
to  the  appellee  bank  for  the  purpose  of  having  credit 
entry  made  therein  of  the  amount  of  this  check 
which  had  previously  been  deposited.  (Statement, 
p.  5.) 

But  the  mystery  of  this  deposit  was  “explained” 
by  Donald  A.  McCormack,  the  receiving  teller  who 
handled  said  deposit,  in  a  way  that  unquestionably 
would  raise  considerable  suspicion  as  to  the  entire 
transaction.  Although  Mr.  McCormack  recalled  the 
transaction,  he  did  not  recall  who  brought  in  the 
check,  stating  in  answer  to  the  question  as  to  who 
made  the  deposit,  “I  don't  know.  I  took  it  in.  I  do 
not  remember  who  brought  it  in.”  (Statement,  p.  93.) 
At  the  time  of  this  deposit,  the  book  apparently  had 
not  been  presented  to  the  receiving  teller,  as  a  dupli¬ 
cate  deposit  slip  was  issued.  The  following  excerpt 
pertaining  to  the  examination  of  McCormack  is  in¬ 
deed  quite  interesting: 

“Q.  Tell  me  with  respect  to  the  duplicate  de¬ 
posit  slip.  Was  that  taken  by  the  person  who 
made  the  deposit?  What  was  done  with  it?  Tell 
us  what  you  know  about  it.  A.  No;  it  was  left ; 
the  whole  business  like  this  was  pushed  in  the 
window ,  and  whoever  it  was  walked  off.  I  sup¬ 
pose — I  cannot  swear  to  this,  now — but  I  kept  it 
and  perhaps  a  year  later,  whenever  I  was  asked 
about  this  I  remembered  having  this  in  my 
drawer,  and  I  rummaged  around  and  found  it. 
Whoever  was  supposed  to  get  this  back  did  not 
get  it.  Perhaps  they  did  not  want  it.  (Italics 
inserted. ) 

“Q.  Do  you  have  any  recollection  of  entering 


that  deposit  subsequently  on  that  day  oil  the  pass 
book?  A.  No;  I  do  not  recall  doing  that.” 

*  jjc  s|e  s)e  a(e 

“Q.  You  say  that  this  deposit,  you  do  not 
know  who  gave  it  in;  someone  pushed  it  in  the 
window  and  walked  off?  A.  Yes. 

“Q.  Is  that  an  unusual  happening  in  connec¬ 
tion  with  a  $2, 000, 000.00  check,  to  push  it  in  and 
walk  off?  A.  People  push  checks  in  anci,  walk  all 
over  the  bank.”  (Statement,  pp.  93,  94.) 

With  reference  to  the  change  of  date  on  the  deposit 
slip,  McCormack  stated  that  he  did  not  change  the 
written  date  appearing  on  the  slip  from  July  16,  to 
July  17,  stating,  “We  do  not  pay  any  attention  to 
that,”  referring  to  the  date  of  the  deposit  slip,  “be¬ 
cause  many  people  are  wrong  and  don’t  know  what 
day  it  is  half  the  time,”  and  added,  “Many  do  not 
put  any  date  on.”  (Statement,  p.  93.) 

11.  The  Entry  of  Deposit  of  $2,341,645.80  in  Pass 
Book  of  General  Account  of  Swartzell,  Rheem 
&  Hensey  Company,  on  July  17,  1930,  and 
the  Repayment  to  Appellee  Bank  of  Private 
Loan  of  $635,000.00,  also  on  July  17,  1930. 

The  pass  book  of  Swartzell,  Rheem  &  Hensey 
Company  was  not  presented  to  the  receiving  teller 
for  entry  at  the  time  the  deposit  was  niiade,  as 
Charles  W.  Handy,  in  charge  of  the  bookkeeping  de¬ 
partment  of  Swartzell,  Rheem  &  Hensey  Company, 
testified  that  he  took  the  pass  book  over  to  the 
appellee  bank  around  1.30  on  July  17,  1930,  and 
had  the  deposit  entered  but  did  not  know  when  the 
deposit  of  $2,341,645.80  had  actually  been  made. 
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(Statement,  p.  5.)  Handy  called  at  the  appellee  bank 
for  two  purposes — not  only  for  the  purpose  of  hav¬ 
ing  entry  made  in  the  pass  book  of  the  deposit  of 
$2,341,645.80,  which  had  been  transferred  from  the 
fiduciary  account,  but  also  to  present  the  appellee 
bank  with  a  check  in  the  sum  of  $635,105.83,  of 
Swartzell,  Rheem  &  Hensey  Company,  payable  to 
the  appellee  bank  in  payment  of  the  loan  of 
$635,000.00,  which  had  been  obtained  from  the  ap¬ 
pellee  bank  on  the  day  preceding  for  the  purpose 
of  making  possible  the  settlement  of  the  Shoreham 
Building  transaction.  The  $105.83  represented  one 
day’s  interest  on  the  amount  of  the  loan.  (State¬ 
ment,  pp.  5,  6.) 

Handy  testified  that  he  went  to  the  appellee  bank 
around  lunch  time,  or  around  1 :30  o'clock,  on  July 
17,  1930,  and  called  upon  Mr.  Nevius,  one  of  the 
officers,  and  told  Nevius  that  Rheem  had  asked  him 
to  bring  the  pass  book  over  to  the  bank  and  have 
the  deposit  of  $2,341,645.80  entered  therein.  Nevius 
took  the  pass  book  over  to  the  window  of  one  of  the 
tellers  and  had  the  deposit  entered  and  handed  the 
pass  book  to  Handy.  Handy  also  told  Nevius  that 
he  had  a  check  to  pay  off  a  couple  of  collateral  notes, 
and  asked  Nevius  which  teller  or  which  window  he 
should  go  to,  and  Nevius  walked  with  Handy  to  a 
window  and' told  the  teller  that  Handy  “wanted  to 
pay  off  those  Swartzell,  Rheem  &  Hensey  notes." 
The  teller  accordingly  marked  the  two  notes  paid 
and  cancelled  and  Handy  took  the  notes  back  with 
him  to  the  office  of  Swartzell,  Rheem  &  Hensey 
Company.  Handy  never  saw  the  check  of  $2,341,- 
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645.80  which  was  drawn  on  the  fiduciary  account 
and  transferred  to  the  general  account  of  $wartzell, 
Rheem  &  Hensey  Company  for  deposit,  and  also 
had  nothing  to  do  with  the  preparation  of  the  de¬ 
posit  slip  and  the  deposit  of  the  check  of  $2,341,645.80 
in  this  said  general  account.  The  cash  book  kept 
by  Swartzell,  Rheem  &  Hensey  Company  s|hows  the 
complete  balance  in  the  appellee  bank  on  July  1,  1930, 
to  have  been  $81,643.81;  on  July  2,  $81,643.81;  on 
July  3,  $108,498.11 ;  on  July  7,  $97,566.86;  on  July  8, 
$92,645.98;  on  July  9,  $95,405.77;  on  July  11, 

$95,094.25;  on  July  12,  $63,227.14;  on  July  14, 

$63,726.36;  on  July  15,  $58,895.95;  on  ljuly  16, 

$58,121.70;  and  on  July  17,  $2,134,205.41 1  Handy 

stating  that  these  entries  reflect  the  balances  after 
transactions  of  the  day  preceding  the  respective  en¬ 
tries.  It  would  therefore  appear  that  the  balance 
in  the  cash  book  of  $2,134,205.41  as  of  Jjuly  17, 
would  reflect  the  balance  of  Swartzell,  Rheem  & 
Hensey  Company  transactions  with  the  appellee  bank 
of  the  day  preceding.  Handy  also  testified  that  there 
was  no  entry  in  the  journal  of  Swartzell,  Rheem  & 
Hensey  Company  showing  the  receipt  of  $63^,000.00 
from  the  appellee  bank  on  July  16,  1930,  and  that 
there  was  no  entry  of  the  receipt  of  that  money  as 
an  individual  account.  (Statement,  pp.  6,  7.) 

As  a  result  of  the  transfer  of  the  sum  of 
$2,341,645.80  from  the  special  or  fiduciary  account 
created  for  the  benefit  of  the  noteholders  to  the  gen¬ 
eral  account  of  Swartzell,  Rheem  &  Hensey  Company, 
the  overdraft  created  through  payment  of  $26^,947.49 


on  the  Southern  Dairies  note  was  autom 


atically 


22 


taken  care  of — the  appellee  bank  improperly  and  un¬ 
justly  accepting  payment  of  this  overdraft  by  virtue 
of  the  transfer  of  the  entire  trust  fund  to  the  general 
account,  of  which  the  appellee  bank  had  full  notice. 
On  July  17,  1930,  the  appellee  bank,  also  with  full 
notice  of  the  fact  that  the  trust  fund  had  been  de¬ 
pleted  in  its  entirety  through  transfer  to  the  general 
account  of  Swartzell,  Rheem  &  Hensey  Company, 
accepted  from  said  general  fund  a  check  in  the  sum 
of  $635,105.83  in  full  settlement  of  the  loan  of 
$635,000.00  made  on  the  day  preceding  to  Swartzell, 
Rheem  &  Hensey  Company  and  Swartzell  and  Rheem, 
as  trustees. 

12.  The  Actions  of  the  Officers  of  the  Appellee  Bank 
Emphasizing  Liability  of  Appellee  Bank. 

The  actions  of  the  officers  of  the  appellee  bank  on 
the  afternoon  of  July  16,  1930,  and  the  morning  of 
July  17,  1930,  in  connection  with  the  overdraft  cre¬ 
ated  through  payment  of  the  Southern  Dairies  note, 
and  the  taking  care  of  said  overdraft  through  the 
transfer  of  the  fiduciary  fund  to  the  general  account 
of  Swartzell,,  Rheem  &  Hensey  Company,  as  afore¬ 
said,  are  indeed  rather  significant  and  in  themselves 
emphasize  the  liability  of  the  appellee  bank  to  the 
noteholders. 

It  has  been  pointed  out  that  the  special  account 
for  the  benefit  of  the  Shoreham  Building  noteholders 
was  opened  with  the  appellee  bank  on  the  afternoon 
of  July  16,  1930.  Stadtler  stated  that  he  called  at 
the  bank  between  two  and  three  p.  m.  on  July  16, 
1930  (Statement,  p.  13),  and  that  after  this  account 


23 

was  opened  and  deposit  made  therein  of  an  amount 
necessary  to  pay  off  the  Shoreham  Building  note¬ 
holders,  he,  Nevius,  and  Rheem  called  at  the  note- 
teller’s  cage,  where  Rheem  paid  off  the  Southern 
Dairies  note,  and  that  this  occurred  after  the  bank 
had  closed,  possibly  at  3.30  p.  m. 

Fleming  stated  that  he  returned  to  the:  appellee 
bank  after  four  o'clock  on  the  afternoon  of  July  16, 
1930,  and  was  informed  by  Nevius  that  the  loans 
had  been  made;  that  a  new  account  had  bee}i  opened; 
and  that  he  had  written  the  letter  of  July  16,  1930, 
to  the  Title  Company,  advising  the  latter  that  the 
sum  of  $2,334,750.00  had  been  credited  to  the  special 
account  so  opened.  (Statement,  p.  60.)  Fleming 
testified  that  he  thought  there  might  be  some  mis¬ 
understanding  or  misconstruction  of  the  letter  and 
therefore  called  Mr.  Booher  of  the  New  York  Title 
Company  and  informed  Booher  that  if  ^he  Title 
Company  expected  the  appellee  bank  to  assume  any 
obligation  in  connection  with  this  matter  as  to  the 
payment  of  these  notes  that  the  bank  coulc^  not  un¬ 
dertake  any  such  function  and  that  Booher  repre¬ 
sented  that  the  Title  Company  wrould  not  expect  the 
bank  to  undertake  such  a  function.  (Statement, 
p.  60.)  Fleming  also  spoke  with  Rheem  by  tele¬ 
phone  about  this  communication  and  Rh^em  told 
Fleming  that  it  was  “silly  or  absurd”  for  anyone  to 
expect  the  appellee  bank  to  perform  the  function  of 
seeing  that  the  noteholders  are  paid  and  that  the 
title  company  knew  they  made  their  own  settlements, 
and  “in  any  event,  the  whole  matter  would  b^  cleared 
up  shortly.”  These  telephone  conversations  occurred 
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between  fhre  and  six  o'clock  in  the  afternoon  of  July 
16,  1930 .  (Statement,  p.  61.) 

With  Fleming  and  Nevius  at  the  time  of  these 
telephone  conversations  was  also  Vass,  and  Vass 
stated  that  he  learned  of  the  overdraft  resulting  from 
the  payment  of  the  Southern  Dairies  note  about  5.30 
or  six  o'clock  in  the  afternoon  of  July  16,  1930,  at 
the  conference  in  Fleming's  office  between  Fleming, 
Nevius  and  Vass.  (Statement,  p.  77.) 

The  ledger  account  of  Swartzell,  Rheem  &  Hensey 
Company  with  the  appellee  bank  at  the  close  of  busi¬ 
ness  on  July  16,  1930,  showed  an  overdraft  of 
$178,045.49,  *  due  to  the  payment  of  the  Southern 
Dairies  note  (Statement,  p.  78),  and  the  record 
shows  that  the  appellee  bank  deliberately  accepted 
payment  to  take  care  of  this  overdraft,  through  the 
creating  of  said  general  account,  which  was  drawn 
on  the  special  trust  account  created  for  the  benefit 
of  the  noteholders,  and  which  facts  the  appellee  bank 
well  knew,  through  knowledge  imparted  to  its  duly 
authorized  representatives. 

As  the  appellee  bank  knew  that  this  overdraft 
would  be  taken  up  through  the  transfer  of  the  special 
fund  to  the  general  account  of  Swartzell,  Rheem  & 
Hensey  Company  by  reason  of  the  various  activities 
of  its  representatives  at  the  appellee  bank  after  the 
opening  of  said  special  account,  Fleming  apparently 
sought  to  relieve  the  appellee  bank  from  any  liability 
to  the  noteholders,  through  his  telephone  conversa¬ 
tions  with  Booher  of  the  New  York  Title  Company 
and  with  Rheem,  above  referred  to,  and  through  an¬ 
other  letter  he  personally  wrote  to  the  New  York  Title 
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and  Mortgage  Company  on  the  afternoon  of  July 
16,  1930,  following  said  telephone  conversations. 
(Statement,  pp.  61-62.)  j 

A  similar  letter  was  written  to  the  District  Title 
Company.  In  this  letter  Fleming  wrote: 

“I  am  writing  you  to  this  effect  as  it  appears  to 
me  that  our  previous  letter  might  be  misunder¬ 
stood,  and  as  you  know  the  bank  coulcj  not  as¬ 
sume  the  responsibility  of  looking  to  the  applica¬ 
tion  of  these  funds.”  (Statement,  p.  62.) 

Fleming  apparently  realized  that  the  appellee  bank 
might  be  held  responsible  to  the  noteholders  in  this 
transaction  or  else  he  would  not  have  written  this 
letter.  And  had  he  not  been  vitally  concerned  about 
the  matter,  he  would  not  have  requested  Nevius  to 
personally  deliver  this  letter  to  the  local  office  of  the 
New  York  Title  Company  (Statement,  p.  d2),  and 
seek  the  return  of  the  other  letter  of  July  1|5,  1930, 
which  Nevius,  as  representing  the  appellep  bank, 
had  previously  written,  wherein  he  stated  tha^:  “there 
is  on  deposit  *  *  *  for  account  of  holders  of 
notes  described  in  said  trust  in  the  sum  of  j£2,334,- 
750.00”,  and  which  letter  was  requested  a^  a  re¬ 
quirement  for  the  release  of  the  existing  t^ust  of 
$2,250,000.00  on  the  Shoreham  Building. 

Fleming  explained  that  he  wrote  this  letter  in  order 
to  avoid  any  “misunderstanding”  about  the  Nevius 
letter  of  July  16,  1930.  But  from  the  following  ex¬ 
amination  of  Vass,  it  would  appear  that  Fleming  also 
was  probably  worried  about  the  matter: 

“Q.  So  then  the  unusual  part  was  that  a  de¬ 
posit  had  been  made,  a  deposit  had  been  opened 
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for  the  credit  of  certain  noteholders,  and  that  is 
what  he  (Fleming)  was  worried  about.  A.  Well, 
I  don’t  know. 

“Q.  Well,  he  w*as  worried  about  it?  A.  I  say 
I  don’t  know.” 

Nevius  stated  that  Fleming  turned  these  letters 
over  to  him  I  with  the  understanding  that  he  w’ould 
take  them  to  the  offices  of  the  two  title  companies 
the  following  morning,  and  get  the  response  that 
would  confirm  what  was  said  in  the  telephone  con¬ 
versation  with  Booher.  (Statement,  p.  83.)  Early 
on  the  morning  of  July  17,  1930,  Nevius  personally 
delivered  Fleming’s  letter  to  Booher  of  the  New 
York  Title  Company,  and  Booher  gave  Nevius  a 
reply  to  that  letter.  Nevius  went  to  the  District  Title 
Company,  where  he  met  Stadtler,  and  delivered  the 
other  copy  of  the  Fleming  letter  to  the  latter,  and 
requested  a  response  to  this  letter,  but  instead  of 
furnishing  a  reply,  Stadtler  returned  to  Nevius  the 
original  letter  wdiich  Nevius  had  written  on  July 
16,  1930.  (Statement,  p.  83.)  Nevius  returned  to 
the  appellee  bank  with  the  letter  at  about  10:30  on 
the  morning  of  July  17,  and  reported  to  Fleming 
that  he  had  a  response  from  Booher  of  the  New  York 
Title  Company  to  Fleming's  communication,  and  that 
Stadtler  returned  to  him  the  original  letter  that 
Nevius  had  written  the  District  Title  Company,  to¬ 
gether  with  i  the  original  letter  that  Fleming  had 
written  on  the  afternoon  of  July  16.  (Statement, 
p.  84.) 

Reference  has  heretofore  been  made  of  the  visit 
of  Charles  W.  Handy,  bookkeeper  of  Swartzell, 
Rheem  &  Hensey  Company,  to  the  offices  of  the 
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appellee  bank  at  noon  of  July  17,  1930,  at  which 
time,  under  instructions  of  Rheem,  he  was  directed 
to  take  the  pass  book  of  the  general  accpunt  of 
Swartzell,  Rheem  &  Hensey  Company  to  the  appellee 
bank,  for  the  purpose  of  having  credit  entry  made 
therein  of  the  deposit  of  $2,341,645.80,  which  had 
been  transferred  from  the  special  noteholders’  ac¬ 
count,  and  to  also  take  a  check  to  the  appellee  bank, 
in  the  sum  of  $635,105.83,  drawn  on  the  general 
account  of  Swartzell,  Rheem  &  Hensey  Company, 
for  the  purpose  of  paying  off  the  two  collateral  notes, 
totaling  $635,000.00,  executed  on  the  day  preceding, 
with  the  one  day’s  interest  of  $105.83.  It  whs  also 
pointed  out  that  Handy  took  up  both  of  these  matters 
with  Nevius.  (Statement,  p.  5.) 

John  R.  Keener,  bookkeeper  of  the  appellei  bank, 
testified  that  the  two  notes  of  $380,000.00  and 
$255,000.00,  totaling  $635,000.00,  were  paid  off  in 
the  forenoon  of  July  17 ,  1930.  (Statement,  p.  95). 

13.  Relief  Sought  as  Result  of  Misuse  and 
cation  of  the  Fiduciary  Fund. 

On  July  16,  1930,  at  the  time  of  the  opening  |of  the 
special  trust  account  for  the  benefit  of  the  Sho|reham 
Building  noteholders,  the  notes,  totaling  $2,250,000.00, 
were  outstanding  and  unpaid,  and  all  of  said  notes 
could  have  been  paid  from  said  fund  had  it  not  been 
transferred  to  the  general  account  of  Swartzell, 
Rheem  &  Hensey  Company  at  the  appellee  bank,  and 
thereby  causing  it  to  become  completely  depleted;  had 
it  not  been  used  for  the  purpose  of  paying  ^here¬ 
from  to  the  appellee  bank  the  sum  of  approximately 
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$178,000.00  in  settlement  of  the  overdraft  caused  by 
the  payment  of  the  Southern  Dairies  obligation  of 
$262,947.49,  on  July  16,  1930;  had  it  not  been  used 
for  the  purpose  of  paying  therefrom  to  the  appellee 
bank  the  sum  of  $635,105.83,  obtained  from  the  ap¬ 
pellee  bank  within  twenty-four  hours  from  the  time 
of  said  repayment. 

The  facts  disclose  that  as  a  result  of  the  misuse 
of  the  special  fund  placed  in  trust  for  the  benefit 
of  the  Shoreham  Building  noteholders,  holders  of 
such  notes  totaling  the  sum  of  $812,000.00  were 
never  paid  in  cash  or  in  any  form  whatsoever  for  the 
amount  of  said  notes  in  connection  with  the  settle¬ 
ment  of  the  Shoreham  Building  transaction.  (State¬ 
ment,  p.  6.) 

Plaintiff  Agnes  Lee  Colby  held  certain  of  these 
notes  and  filed  a  bill  in  equity  on  behalf  of  her  estate 
and  on  behalf  of  other  noteholders  similarly  situated, 
asking  a  restoration  of  the  trust  fund  that  was  es¬ 
tablished  at  the  appellee  bank  for  the  benefit  of  the 
Shoreham  Building  noteholders.  Certain  other  note¬ 
holders  who  also  failed  to  receive  either  cash  or  notes 
of  any  kind  by  way  of  reinvestment  thereafter  inter¬ 
vened  in  said  suit  as  plaintiff  intervenors. 

Only  $143,400.00  was  paid  in  cash  to  Shoreham 
Building  noteholders  following  the  settlement  of  July 
16,  1930.  The  remainder  of  said  noteholders,  ac¬ 
cording  to  the  records  of  Swartzell,  Rheem  &  Hensey 
Company,  received  or  had  credited  to  their  respective 
accounts,  other  notes  by  way  of  reinvestments  of  the 
proceeds  obtained  in  the  settlement  of  said  Shoreham 
Building  transaction.  Plaintiff  Walter  O.  Norwood, 
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who  wras  one  of  such  noteholders  who  obtained  other 
notes  in  October,  1930,  intervened  in  this  proceeding 
on  behalf  of  himself  and  other  noteholders  of  similar 
situation. 

Under  the  theory  of  this  proceeding,  the  Court  is 
asked  to  require  the  appellee  bank  to  reestablish  and 
restore  the  trust  fund  established  at  the  appellee 
bank  on  July  16,  1930,  together  with  interest,  for  the 
benefit  of  the  appellants  and  all  other  noteholders 
w'hose  notes  remain  unpaid.  It  has  been  pointed  out 
that  holders  of  notes  totalling  a  sum  in  excess  of 
$812,000.00  were  never  paid  in  cash  or  in  any  other 
form.  The  trust  fund  should  be  restored  at  least 
to  this  extent. 

But  should  this  Honorable  Court  conclude  that  the 
remaining  noteholders,  other  than  the  group  \Vho  re¬ 
ceived  payment  from  the  $143,000.00  that  w^s  actu¬ 
ally  paid  in  cash,  following  the  Shoreham  Bj 
settlement,  also  received  no  benefit  from  this 
ment,  or  merely  were  credited  with  other  notei  which 
proved  worthless,  and  that  all  this  resulted  fr<j>m  bad 
faith  on  the  part  of  the  appellee  bank — -the|  latter 
should  quite  properly  be  held  accountable  for  the 
restoration  of  an  additional  amount  covering  such 
losses. 

Upon  determining  what  amount  should  be  reestab¬ 
lished  or  restored  to  the  trust  or  fiduciary  furid,  the 
appellants  ask  that  a  trustee  or  trustees  be  appointed 
for  the  purpose  of  receiving  and  holding  said  fund 
for  the  benefit  of  noteholders,  and  to  distribute  said 
fund  to  the  noteholders  whose  notes  are  still  t|npaid. 
(Rec.  p.  10.) 
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III.  ASSIGNMENT  OF  ERRORS 

The  appellants  filed  assignment  of  errors  in  forty- 
one  specifications.  (Rec.  94-99.): 

Errors  1  and  2  have  reference  to  the  general  hold¬ 
ings  of  the  Trial  Court  in  denying  to  the  appellants 
any  of  the  relief  prayed  for  and  in  relieving  the 
appellee  from  any  liability  to  the  appellants.  Errors 
3,  23-38  have  reference  to  specific  holdings  on  the 
part  of  the  Trial  Court  which  constituted  error. 
Error  number  4  has  reference  to  two  important  let¬ 
ters  of  instructions  transmitting  two  checks  which 
were  deposited  in  the  special  trust  account,  which 
the  Court  refused  to  admit  in  evidence.  Errors  9-17, 
22,  have  reference  to  the  admission  in  evidence  by 
the  Trial  Court  of  hearsay  testimony.  Errors  5-8, 
18-21,  39  have  reference  to  misconstructions  by  the 
Court  of  evidence  introduced  during  the  progress  of 
the  trial.  Error  number  40  has  reference  to  the 
overruling  by  the  Trial  Court  of  appellants'  objec¬ 
tions  and  supplemental  objections  to  the  findings  of 
fact  and  conclusions  of  law,  and  Error  number  41 
has  reference  to  the  entry  of  the  decree  from  which 
this  appeal  is  taken. 

These  errors  will  be  discussed  in  the  Argument 
herein  in  the  classifications  or  groups  as  just  referred 
to.  The  errors  committed  by  the  Trial  Court  speci¬ 
fically  complained  of  and  assigned  by  the  appellants 
by  number,  are  as  follows: 

1.  In  holding  that  the  plaintiffs  are  not  entitled  to 
the  relief  or  any  portion  of  the  relief  prayed  for 
in  the  Amended  Bill  of  Complaint  or  in  the  inter¬ 
vening  petitions  filed  herein,  or  any  of  them. 
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2.  In  holding  that  the  defendant,  Riggs  National 
Bank,  is  not  liable  to  any  of  the  plaintiffs  pr  inter¬ 
veners  for  or  on  account  of  any  of  the  matters  or 
things  alleged  in  the  pleadings  and  showi^  in  the 
proof  in  said  cases. 

3.  In  holding  that  Swartzell,  Rheem  &  Hensey 
Company,  as  agent  for  Shoreham  Building  note¬ 
holders,  did  not  misappropriate  on  July  16,  and  July 
17,  1930,  any  part  of  the  monies  received  by  said 
company  in  payment  of  Shoreham  Building  Aotes. 

4.  In  refusing  to  admit  in  evidence,  lette^  of  in¬ 
structions  from  the  New  York  Title  and  Mortgage 
Company  to  the  District  Title  Company,  enclosing 
check  of  $1,556,645.80  and  letter  of  instruction  dated 
July  16,  1930,  from  the  Shoreham  Investment  Com¬ 
pany  to  the  District  Title  Company  enclosing  check 
for  $150,000.00. 

5.  In  permitting  witness  Robert  V.  Flepiing  to 
testify  as  to  average  bank  balances  carried  b^  Swart¬ 
zell,  Rheem  &  Hensey  Company  in  defendant  bank. 

6.  In  permitting  witness  Robert  V.  Fleming  to 
testify  as  to  whether  account  of  Swartzell,  Rheem 
&  Hensey  Company  with  defendant  bank  was  over¬ 
drawn  prior  to  July,  1930. 

7.  In  permitting  witness  Robert  V.  Flerhing  to 
testify  as  to  the  size  of  the  defendant  bdnk,  the 
number  of  its  personnel,  and  as  to  its  different  de¬ 
partments. 

8.  In  permitting  witness  Robert  V.  Fleijiing  to 

testify  as  to  the  general  practices  of  defendant  bank 
with  respect  to  accepting  Swartzell,  Rheem  &  Hensey 
Company  first-trust  notes  as  collateral.  i 
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9.  In  permitting  witness  Robert  V.  Fleming  to 
testify  as  to  telephone  conversation  between  himself 
and  one  Booher  of  New  York  Title  and  Mortgage 
Company. 

10.  In  permitting  witness  Robert  V.  Fleming  to 
testify  as  to;  telephone  conversations  with  Edmund 
D.  Rheem. 

11.  In  permitting  witness  Robert  V.  Fleming  to 
testify  to  conversations  with  A.  M.  Nevius  and  in 
refusing  to  strike  out  said  testimony  and  in  per¬ 
mitting  Fleming  to  testify  as  to  conversations  with 
other  officers  and  employees  of  defendant  bank. 

12.  In  permitting  witness  George  O.  Vass  to  tes¬ 
tify  as  to  conversations  with  other  officers  and  em¬ 
ployees  of  defendant  bank. 

13.  In  permitting  witness  George  O.  Vass  to  tes¬ 
tify  as  to  telephone  conversations  overheard  between 
Fleming  and  Booher,  and  Fleming  and  Rheem. 

14.  In  permitting  witness  A.  M.  Nevius  to  testify 
as  to  conversations  with  other  officers  and  employees 
of  defendant  bank. 

15.  In  permitting  witness  Avon  M.  Nevius  to 
testify  as  to  telephone  conversations  overheard  be¬ 
tween  Fleming  and  Booher,  and  Fleming  and  Rheem. 

16.  In  permitting  witness  Joseph  Byrd  Johnson 
to  testify  to  conversations  with  other  officers  and  em¬ 
ployees  of  defendant  bank. 

17.  In  permitting  witness  Corcoran  Thom,  Jr.,  to 
testify  as  to  conversations  with  other  officers  and* 
employees  of  defendant  bank. 

18.  In  permitting  witness  Norman  Martin  to  tes- 
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tify  as  to  his  personal  knowledge  concerning  the 
overdraft. 

19.  In  permitting  witness  John  R.  Keener  to  tes¬ 
tify  as  to  his  personal  knowledge  as  to  the  general 
account  of  Swartzell,  Rheem  &  Hensey  Company 
with  the  defendant  bank. 

20.  In  permitting  witness  Charles  W.  H^ndy  to 
testify  as  to  the  number  of  Shoreham  Building  notes 
held  by  Swartzell,  Rheem  &  Hensey  Company  for 
safekeeping  and  collection,  the  aggregate  amount 
thereof,  and  the  interest  and  bonus  due  on  said 
notes. 

21.  In  permitting  witness  Charles  W.  H^indy  to 
testify  as  to  how  many  Thornton  and  KirbV  notes 
secured  on  the  Westchester  Apartments  were  owned 
by  Swartzell,  Rheem  &  Hensey  Company  d>n  July 
16,  1930,  and  how  many  of  such  notes  had  been  dis¬ 
posed  of  by  said  company. 

22.  In  permitting  witness  James  B.  Brooks  to 
testify  as  to  conversations  with  Avon  M.  Nevius. 

23.  In  holding  that  witness  Avon  M.  Nevius  did 
not  know  that  an  overdraft  was  being  made,  created 
or  allowed  on  July  16,  1930,  at  the  time  it  occurred. 

24.  In  holding  that  the  deposit  of  $2,341,645.80  in 
the  general  account  of  Swartzell,  Rheem  &  Hensey 
Company  was  made  by  some  representative  of  Swart¬ 
zell,  Rheem  &  Hensey  Company  on  July  17,  1930. 

25.  In  holding  that  said  deposit  of  $2,341  [645.80 
in  the  account  of  Swartzell,  Rheem  &  Hensey  Com¬ 
pany  in  the  Riggs  National  Bank  was  not  m^de  by 
witness  Avon  M.  Nevius. 

26.  In  holding  that  the  crucial  question  in  the 
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case  is  whether  or  not  there  was  a  breach  of  obli¬ 
gation  by  Swartzell,  Rheem  &  Hensey  Company  in 
drawing  check  of  $635,105.83  on  July  17,  1930. 

27.  In  holding  that  there  was  no  misapplication  of 
funds  or  a  breach  of  obligation  when  the  check  for 
$635,105.83  was  drawn,  delivered  to  and  accepted  by 
the  defendant  Riggs  National  Bank. 

28.  In  holding  that  the  payment  of  $635,105.83  to 
the  bank  was  not  a  misapplication  of  funds  because 
of  the  delivery  to  Swartzell,  Rheem  &  Hensey  Com¬ 
pany  of  first-trust  notes  secured  on  the  Westchester 
Apartment  for  $859,000.00. 

29.  In  holding  that  in  order  to  show  a  misappli¬ 
cation  of  funds  at  that  time  there  must  be  evidence  to 
show  an  intent  to  apply  that  money  to  the  use  of 
Swartzell,  Rheem  &  Hensey  Company. 

30.  In  holding  that  after  the  payment  of  the  notes 
totaling  $635,000.00,  that  Swartzell,  Rheem  &  Hen¬ 
sey  Company  had  something  over  one  and  a  half 
million  dollars  in  cash;  first  trust  notes  secured  on 
the  Westchester  Apartment  for  $859,000.00;  a  sec¬ 
ond-trust  note  on  the  Shoreham  Building  of  $400,- 
000.00,  on  which  within  a  few  days  Swartzell,  Rheem 
&  Hensey  Company  borrowed  $200,000.00,  and  an 
equity  in  the  Hurley-Wright  Building,  on  which  in 
'September,  1930,  Swartzell,  Rheem  &  Hensey  Com¬ 
pany  borrowed  $100,000.00. 

31.  In  holding  that  so  far  as  the  overdraft  of 
approximately  $178,000.00  is  concerned,  although 
that  preceded  the  transaction  involving  payment  to 
the  bank  of  $635,105.83,  that  the  legal  effect  is  the 
same;  that  there  was  $859,000.00  of  bonds,  which, 
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when  the  overdraft  occurred,  became  security  for  that 
overdraft  as  well  as  for  the  $635,000.00,  and  the 
face  value  of  these  bonds  was  in  excess  of  the  over¬ 
draft  and  of  the  check  for  $635,105.83. 


32.  In  holding  that  the  breach  of  obligation  did  not 
occur  on  July  16,  or  July  17,  1930. 

33.  In  holding  that  in  the  event  the  Coi^rt  is  in 
error  in  holding  that  there  was  no  breach  o£  obliga¬ 
tion  on  said  dates,  that  Section  9  of  the  JJniform 
Fiduciaries  Act  is  applicable  to  the  situation  and  in 


favor  of  the  defendant  bank. 


34.  In  holding  that  in  order  to  hold  the  defendant; 
bank  liable  under  Section  9  of  the  Uniform  Fiduci¬ 
aries  Act,  it  would  be  necessary  for  the  bank  to  have 
had  actual  knowledge  that  Swartzell,  Rheem  &  Hen- 
sey  Company  was  permitting  a  breach  of  its  obliga¬ 
tion  in  paying  that  note,  or  that  the  bank  had  knowl¬ 
edge  of  such  facts  that  its  action  in  accepting  the 
payment  of  the  note  would  amount  to  bad  faith  or 
dishonesty. 

35.  In  holding  that  there  was  no  bad  faith  or  dis¬ 
honesty  on  the  part  of  the  defendant  bank  in  accept¬ 
ing  the  Swartzell,  Rheem  &  Hensey  Company  pay¬ 
ment  of  the  overdraft  of  approximately  $178,000.00 
and  in  accepting  payment  from  Swartzell,  Rheem  & 
Hensey  Company  of  $635,105.83  in  repaymenf  of  the 
two  loans  totaling  $635,000.00  covered  by  cashier’s 
checks  issued  by  the  defendant  bank  on  July  16,  1930. 

36.  In  holding  that  at  the  time  the  defendant  bank 
accepted  payment  of  the  overdraft  of  approximately 
$178,000.00  and  in  accepting  the  check  in  the  sum  of 
$635,105.83  covering  payment  of  the  loans  totaling 
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$635,000.00  made  the  preceding  day,  namely,  July  16, 
1930,  the  bank  did  not  have  actual  knowledge  of  the 
breach  of  obligation  at  that  time  even  though  the 
Court  may  be  mistaken  in  its  conclusion  that  there 
was  no  breach  of  obligation. 

37.  In  holding  that  all  of  the  officers  of  the  defend¬ 
ant  bank  acted  in  good  faith  throughout. 

38.  In  holding  that  the  bank  and  each  and  every 
one  of  its  officers  and  employees  taking  part  in  or  hav¬ 
ing  any  connection  with,  or  knowledge  of  any  of  the 
transactions  between  the  bank  and  Swartzell,  Rheem 
&  Hensey  Company  and/or  Rheem  or  Swartzell  acted 
in  good  faith,  and  in  further  holding  that  no  officer 
or  employee  of  the  bank  had  any  knowledge  that 
Swawrtzell,  Rheem  &  Hensey  Company  or  any  officer 
or  employee  of  said  Company  was  acting  or  intended 
to  act  in  bad  faith  in  settling  with  the  Shoreham 
Building  noteholders  or  any  of  them  or  was  misap¬ 
propriated  or  intended  to  misappropriate  any  of  the 
proceeds  of  the  payment  of  said  notes. 

39.  In  permitting  witness  Robert  V.  Fleming  to 
testify  as  to  whether  it  was  an  unusual  or  frequent 
occurrence  for  individuals  to  borrow  collateral  from 
another  person  for  the  purpose  of  making  a  loan. 

40.  In  overruling  the  plaintiff’s  Objections  and 
Supplemental  Objections  to  the  Findings  of  Fact  and 
Conclusions  of  Law. 

41.  In  entering  the  decree  appealed  from. 

IV.  ARGUMENT 

(1)  In  General. 

The  appellants  herein  seek  a  restoration  of  a  fiduci- 
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ary  or  trust  fund  that  was  established  witjh  the  ap¬ 
pellee  bank  “for  their  sole  and  exclusive  benefit' ' — 
the  restoration  of  a  special  fund  that  wa's  created 
for  the  purpose  of  paying  off  an  existing  trust  on 
the  Shoreham  Building  of  a  principal  amount  of 
$2,250,000.00,  plus  accrued  interest  and  two  months 
advance  interest.  This  entire  trust  fund  was  de¬ 
pleted  through  the  assistance  and  connivance  of  the 
appellee.  Not  only  did  the  appellee  assist  ii|i  the  de¬ 
pletion  of  this  fund,  but  it  actually  appropriated  or 
accepted  from  this  fund  an  amount  in  ekcess  of 
$800,000.00  in  settlement  of  private  obligations  due 
the  bank  in  which  the  beneficiaries  of  this  fund  had 
no  interest. 

The  appellee  bank  accepted  payment  of  these  obli¬ 
gations  with  full  knowledge  of  the  purpose  fc|>r  which 
this  fund  was  created,  and  under  the  law  is  required 
to  make  restitution  of  such  funds  improperly  and  ille¬ 
gally  accepted  by  or  paid  to  appellee. 

Not  only  is  the  appellee  bank  liable  to  the  notehold¬ 
ers  for  the  amount  improperly  repaid  to  the  appellee 
in  settlement  of  private  obligations,  but  the  acts  of 
the  appellee  bank  in  assisting  its  director,  Ednjiund  D. 
Rheem,  who  also  was  an  executive  officer  of  Swart- 


zell,  Rheem  &  Hensey  Company,  in  perpetrating  a 
fraud  upon  the  Shoreham  Building  noteholders  in 
general,  would  also  tend  to  hold  the  appellee  bank 
liable  to  the  extent  of  any  other  losses  sustained  by 
the  noteholders  in  the  settlement  of  the  Shoreham 
Building  transaction. 

In  order  to  hold  the  appellee  bank  responsible  for 
losses  in  excess  of  the  amount  of  the  special  fund  in 
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which  the  bank  personally  participated  and  benefited, 
it  is  necessary  to  show  bad  faith  on  the  part  of  the 
appellee.  But  the  bank  is  liable  for  the  restoration  of 
such  part  of  the  fiduciary  or  trust  fund  depleted 
through  specific  appropriation  or  participation  in  the 
funds  by  said  bank  irrespective  of  bad  faith  on  the 
part  of  the  appellee  bank  or  its  officers  and  agents. 
All  that  is  necessary  under  the  law,  to  hold  the  ap¬ 
pellee  bank  liable  to  make  refund  of  the  amount  ap¬ 
propriated  by  it  from  this  fund  is  to  show  knowledge 
or  acquaintance  by  the  appellee  bank  of  certain  things 
ascertained  or  ascertainable,  and  in  this  connection 
the  appellee  bank  is  naturally  chargeable  with  knowl¬ 
edge  acquired  by  its  president,  cashier,  vice-president, 
or  other  active  officers  pertaining  to  transactions 
within  the  scope  of  the  bank's  business,  even  though 
such  knowledge  is  acquired  in  another  transaction 
from  that  to  which  it  relates  (7  C.  J.  530,  sec. 
134  (3).) 

At  the  close  of  the  hearing  below,  the  Trial  Court 
rendered  an  opinion  wherein  it  stated: 

“I  find,  of  course ,  that  the  account  opened  on  the 
16th  zvas  a  fiduciary  account  (italics  inserted).  I  agree 
with  counsel  that  it  is  not  important  whether  legally 
the  notes  weite  paid  when  the  money  was  deposited  in 
the  account  in  the  name  of  the  Swartzell  Company 
and  the  two  trustees,  or  whether  the  money  was  held 
for  the  purpose  of  paying  those  notes  thereafter. 
That  is,  so  far  as  the  parties  in  this  case  are  con¬ 
cerned. 

“I  agree  with  counsel  for  the  plaintiffs  that  the 
Swartzell  account  on  the  17th  contained  nothing  of 


any  importance,  except  the  trust  fund,  and  that  there 
was  trust  money  on  that  day.” 

The  Court  thereupon  proceeded  to  explaiji  the  rea¬ 
sons  for  relieving  the  appellee  bank  of  liability  to  the 
appellants,  and  this  action  of  the  Trial  Court  cannot 
be  supported  either  under  the  law  or  facts. 

Thereafter  the  Court  made  its  findings  of  fact  and 
conclusions  of  law  based  only  on  facts  which  would 
tend  to  support  its  decision  to  the  exclusion  of  other 
facts  adduced  at  the  trial  which  should  havd  been  in¬ 
cluded  in  the  findings  of  the  Court  and  wfhich  un¬ 
questionably  establish  the  liability  of  the  appejlee  bank, 
fn  reviewing  this  case,  therefore,  this  bjonorable 
Court  need  not  accept  the  findings  of  the  Court  below 
which  are  erroneous  or  deemed  to  result  in  ^n  unjust 
decree  ( Erhard  vs.  Boone  State  Bank ,  65  Ifed.  2nd, 
48),  and  the  findings  below  undoubtedly  “result  in  an 
unjust  decree”. 

It  is  therefore  respectfully  submitted  that  the  ob¬ 
jections  of  appellants  to  said  findings  of  iact  and 
conclusions  of  law  and  requests  for  additional  find¬ 
ings  and  conclusions  should  be  considered  by  this 
Honorable  Court.  These  are  set  out  in  Statement  of 
Evidence,  pp.  105  to  121. 

Before  discussing  in  further  detail  the  Findings 
and  Conclusions  of  Law  of  the  Trial  Court  and  the 
errors  committed  by  said  Trial  Court,  reference  will 
be  made  to  the  principles  of  law  applicable  to  this 
case. 

It  will  be  pointed  out  first,  that  this  is  a  suit  on 
behalf  of  a  class  and  that  in  this  connection  appel¬ 
lant  Colby  was  justified  in  filing  a  suit  in  equity  on 
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behalf  of  herself  and  other  noteholders  similarly  situ¬ 
ated  and  that  others  involved  in  the  subjject  matter 
of  this  suit  could  intervene  and  did  intervene  on 
behalf  of  themselves  and  others  similarly  situated. 

Attention  will  then  be  called  to  the  case  of  Rhod- 
erick,  et  al.,  vs.  Swartzell,  et  al.,  which  involved  the 
cancellation  of  the  release  of  the  deed  of  trust  of  Au¬ 
gust  1,  1928,:  securing  the  notes  totaling  $2,250,000.00 
and  which  proceeding  did  not  involve  the  question  of 
liability  of  the  appellee  bank  to  the  noteholders  and 
the  restoration  of  a  trust  fund  as  herein  involved. 

Attention  will  then  be  called  to  the  law  pertaining 
to  knowledge  imputed  to  a  bank,  and  in  this  connec¬ 
tion  specific  attention  will  be  called  to  the  various  cir¬ 
cumstances  in  connection  with  the  settlement  of  the 
Shoreham  Building  transaction,  the  opening  of  the 
special  fiduciary  account,  the  depletion  of  said  ac¬ 
count  and  the  participation  and  assistance  of  the  ap¬ 
pellee  bank  in  the  depletion  of  the  fiduciary  fund — 
as  to  all  of  which  the  bank  had  definite  knowledge 
and  notice,  through  facts  which  were  well  known  to 
the  official  representatives  of  the  appellee  bank  and 
came  to  them  in  line  of  their  respective  duties,  and 
which  knowledge  may  naturally  be  imputed  to  the 
appellee  bank.  The  law  will  then  be  discussed  as  to 
the  liability  of  the  appellee  bank  under  the  general 
principles  of  equity  and  under  the  provisions  of  the 
Uniform  Fiduciaries  Act. 

Following  this  discussion  of  the  law  specific  atten¬ 
tion  will  be  invited  to  this  Honorable  Court  of  preju¬ 
dicial  errors  committed  by  the  Trial  Court  which  un¬ 
questionably  would  justify  a  reversal  of  the  rulings 


below  and  make  possible  the  granting  of  relief  to  the 
appellants  as  prayed  for  herein. 

(2)  Suits  on  Behalf  of  a  Class. 

It  has  been  shown  that  this  is  a  proceeding  in 
equity  brought  by  a  certain  noteholder  on  behalf  of 
her  interest  and  on  behalf  of  other  shareholders  simi¬ 
larly  situated  and  that  subsequent  to  the  filing  of  this 
suit  other  noteholders  intervened. 

The  law  is  well  settled  that  a  suit  in  equity  may  be 
maintained  by  one  or  more  plaintiffs  on  beljalf  of  a 
class  to  recover  a  fund. 

In  Smith ,  et  al.,  vs.Swormstedt,  et  al.,  16  Howard, 
288,  wherein  a  bill  in  equity  was  filed  in  behalf  of 
1,500  persons,  the  Court  sustained  the  bill  and  in 
quoting  from  Story  on  Equity  Pleading  set  out  the 
specific  kind  of  cases  that  permit  suits  to  be  bled  and 
maintained  on  behalf  of  a  class.  These  classe^  follow: 

(1)  Where  the  question  is  one  of  a  common 

or  general  interest  and  one  or  more  su^  or  de¬ 
fend  for  the  benefit  of  the  whole.  j 

(2)  Where  the  parties  form  a  voluntary  asso¬ 
ciation  for  public  or  private  purposes  ar}d  those 
who  sue  or  defend  may  fairly  be  presumed  to 
represent  the  rights  and  interests  of  the  whole. 

(3)  Where  the  parties  are  very  numerous, 
and  though  they  may  have  separate  and  distinct 
interest,  yet  it  is  impracticable  to  bring  them 
all  before  the  Court. 

In  Trustees  of  the  Wabash  and  Erie  Candl  Com¬ 
pany  vs.  Beers,  2  Black  448,  which  was  a  suit  brought 
by  plaintiff  on  behalf  of  himself  and  all  others  inter¬ 
ested  in  the  same  issue  of  bonds,  the  Court  held: 
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“The  bill  in  this  case  must  be  treated  as  in  the 
nature  of  a  creditor's  bill,  although  not  strictly 
of  that  i  class.  The  decree  should  declare  the 
equality  of  lien  of  all  these  bondholders  with 
plaintiff;  and  should  provide  for  them  the  same 
relief  which  it  gives  to  him.  And  the  case  should 
be  referred  to  a  master  to  ascertain  who  these 
bond-holders  are,  about  which  we  presume  there 
will  be  little  difficulty,  and  to  notify  them  to  come 
in  and  share  in  the  fruits  of  the  decree  on  paying 
their  proportion  of  its  expense/' 

In  West  vs.  Job  Randall,  et  al.,  2  Mason,  181,  the 
Court  held: 

“Where  the  parties  are  very  numerous,  and  the 
Court  perceives  that  it  wfill  be  almost  impossible 
to  bring  them  all  before  the  court;  or  where 
the  question  is  of  general  interest,  and  a  few 
may  sue  for  the  benefit  of  the  whole  *  *  * ;  if 
the  bill  purports  to  be  not  merely  in  behalf  of 
the  plaintiffs,  but  all  others  interested,  the  plea 
of  the  want  of  parties  will  be  repelled,  and  the 
Court  will  proceed  to  a  decree." 

In  28  American  and  English  Cases  Annotated,  page 
654,  the  doctrine  is  laid  down  that: 

“one  or  more  representatives  of  a  class  are  al¬ 
lowed  to  sue  or  defend  in  behalf  of  all  on  the 
theory  that  all  the  members  of  the  class  will  be 
beneficially  affected  therebv.” 

In  Levine ss,  et  al.,  vs.  Consolidated  Gas,  Electric 
Light  and  Pozver  Company  of  Baltimore,  Maryland] 
et  al.,  80  Atl.  304,  the  doctrine  permitting  class  suits 
is  clearly  set  out. 

For  convenience,  therefore,  and  to  prevent  a  failure 
of  justice,  a  Court  of  Equity  permits  portion  of 
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parties  in  interest  to  represent  entire  body,  and  the 
decree  binds  all  of  them  the  same  as  though  all  were 
before  the  Court. 

In  Supreme  Tribe  of  Ben  Hur  vs.  Cauble ,  et  al., 
255  U.  S.  356,  the  suit  was  brought  against  Fraternal 
Benefit  Association  and  its  officers  by  some  in  behalf 
of  all  members  of  a  class  of  its  beneficiaries  *  *  * 
to  determine  their  rights  as  a  class  as  to  trust  funds 
held  by  association. 

In  Stewart  vs.  Dunham ,  115  U.  S.  61,  the  Court 
held: 

“It  would  be  merely  a  matter  of  form  whether 
the  new  parties  should  come  in  as  co-ccmplain- 
ants,  or  before  a  master,  under  a  decree  Ordering 
a  reference  to  prove  the  claims  of  all  persons  en¬ 
titled  to  the  benefit  of  the  decree.” 

(3)  The  Case  of  Rhoderick,  et  al.,  vs.  Swartzell,  et  al. 

On  May  29,  1933,  this  Honorable  Court  rendered 


an  opinion  in  the  case  of  Rhoderick ,  et  al.  vs.  Swart- 
sell,  et  al.  (62  App.  D.  C.  180),  which  involved  the 
cancellation  of  the  release  of  the  Deed  of  Trust  of 
August  1,  1928,  that  was  recorded  on  July  17,  1930, 
following  the  settlement  of  the  Shoreham  Efuilding 
transaction. 


The  Riggs  National  Bank,  appellee  herein,  was  not 
made  a  party  to  that  proceeding,  nor  was  the  Court 
concerned  in  that  case  with  the  activities  of  the 
appellee  bank,  incident  to  the  settlement  of  the  Shore- 
ham  Building  transaction. 

In  the  Rhoderick  case  the  Court  was  only  interested 
in  whether  the  Metropolitan  Life  Insurance  Company 
acted  in  good  faith  in  advancing  money  secured  by 
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its  trust  deed — whether  it  had  any  knowledge  of  any 
wrongdoing  on  the  part  of  the  Swartzell  Company 
or  the  trustees — whether  it  exercised  all  necessary 
prudence  and  care  in  seeing  to  it  that  the  money 
necessary  to  pay  the  noteholders  under  the  trust  of 
August  1,  1928,  was  actually  placed  in  a  bank  that 
was  considered  safe  and  reliable,  and  that  the  fund 
was  sufficiently  “earmarked/’  so  that  there  could  be 
no  mistake  of  the  special  account  being  ‘‘for  the  use 
and  benefit  qf  such  noteholders.”  In  that  case  the 
Court  was  also  concerned  with  the  actions  of  the 
Shoreham  Investment  Company — whether  this  com¬ 
pany  exercised  all  necessary  prudence  and  care  to 
see  that  a  fund  of  a  sufficient  amount  and  properly 
earmarked,  was  established  in  the  bank,  “for  the  use 
of  the  noteholders,”  and  whether  this  company  had 
any  knowledge  of  any  wrongdoing,  or  whether  it 
had  any  reason  to  suspect  any  betrayal  of  trust. 

In  that  case,  both  the  Trial  Court  and  this  Hon¬ 
orable  Court  quite  properly  found  the  evidence  that 
both  the  Metropolitan  Life  Insurance  Company  and 
the  Shoreham  Investment  Company  were  “vigilant  in 
seeing  that  a  sufficient  fund  was  created  and  ear¬ 
marked  with  the  claim  of  the  noteholders,”  and  that 
they  were  absolutely  innocent  of  any  wrongdoing, 
and  that  the  release  of  the  deed  of  trust  of  August 
1,  1928,  therefore,  should  not  be  voided  or  cancelled. 

In  that  case,  this  Court  did  not  have  before  it  the 
facts  pertaining  to  the  overdraft  created  in  paying 
the  Southern  Dairies  note;  nor  did  it  have  before  it 
the  detailed  circumstances  in  connection  with  the 
transfer  of  the  fiduciary  or  special  fund  to  the  over- 
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drawn  general  account  of  Swartzell,  Rheerji  &  Hen- 
sey  Company;  nor  did  it  have  before  it  the  detailed 
facts  as  to  the  repayment  of  the  appellee  bank  of 
the  private  loan  of  $635,000.00  from  the  proceeds 
of  the  fiduciary  fund;  nor  did  it  have  before  it  the 
other  evidence  material  to  this  cause,  but  irrelevant 
in  the  proceeding  involving  the  cancellation  of  the 
deed  of  release  recorded  on  July  17,  1930. 

The  Court  held  in  the  Rhoderick  case  thaf  the  loss 
to  the  noteholders  occurred  “as  the  result  of  what 
subsequently  happened,”  and  not  by  reason  of  an 
improper  payment  into  the  trust  fund  or  an  improper 
release — the  Court  pointing  out  that  the  deposit  by 
the  District  Title  Company  was  made  in  accordance 
with  instructions,  that  is,  the  local  title  company 
delivered  the  two  checks  for  deposit  in  the  fiduciary 
or  special  account,  “when,  as  and  if  an  aifiount  is 
on  deposit  in  said  account  which  together”  with  said 
checks  will  equal  “the  sum  of  $2,250,000.(j)0,  plus 
accrued  interest  and  prepayment  interest  iof  two 
months  in  advance,  as  provided  in  said  deed  of  trust.” 

The  appellee  bank  had  knowledge  of  the  fiduciary 
character  of  the  special  account  and  the  specijfic  pur¬ 
pose  for  which  it  was  created.  It  had  knowledge 
that  a  loan  was  made  by  itself  in  the  amount  of 
$635,000.00  to  help  make  possible  a  fund  to  pay  the 
Shoreham  noteholders  in  the  transaction  of  July  16, 
1930.  It  had  knowledge  that  the  balance  of  tjie  gen¬ 
eral  account  of  Swartzell,  Rheem  &  Hensey  Company 
at  the  appellee  bank  on  July  16,  1930,  was  in  the 
amount  of  approximately  $86,000.00,  and  that  this 
fund  was  insufficient  to  pay  the  Southern  Dairies 
note  of  $262,947.49,  when  it  was  presented  at  the 
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appellee  bank  for  payment.  It  also  had  knowledge 
that  the  overdraft  created  as  a  result  of  paying  said 
note  was  adjusted  with  funds  obtained  from  the  fidu¬ 
ciary  account  through  the  transfer  of  the  latter  ac¬ 
count  to  the  general  account  of  Swartzell,  Rheem  & 
Hensey  Company.  It  also  had  knowledge  that  the 
trust  executed  as  security  of  the  Southern  Dai¬ 
ries  loan  had  to  be  released  as  well  as  the  trust  of 
$2,250,000.00  to  make  possible  the  settlement  of  the 
Shoreham  transaction.  It  also  had  knowledge  that 
in  accepting  the  check  of  $635,105.S3  in  payment  of 
the  loan  of  the  previous  day,  it  took  funds  that  prop¬ 
erly  belonged  to  the  fiduciary  account,  and  that  there 
was  a  breach  of  trust  on  the  part  of  the  fiduciary  in 
the  depletion  of  the  special  account. 

Do  not  the  activities  of  the  appellee  bank  in  the 
'‘subsequent’’  events — that  is,  after  the  creation  of 
the  special  fund  and  the  execution  of  the  release  of 
the  trust  of  August  1,  1928,  unquestionably  involve 
the  appellee  bank,  and  hold  it  accountable  to  the 
noteholders  ? 

The  appellee  bank  should  be  held  accountable  to 
these  beneficiaries  of  the  special  fund,  beyond  the 
slightest  question  of  doubt,  in  accordance  with  the 
well  established  principles  of  the  law,  as  hereinafter 
discussed. 

(4)  Knowledge  Imputed  to  Bank. 

An  examination  of  the  record  discloses  sufficient 
facts  to  impute  knowledge  to  the  appellee  bank  which 
would  hold  the  appellee  bank  responsible  to  the  bene¬ 
ficiaries  of  this  special  trust  fund. 
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It  will  be  recalled  that  Robert  V.  Fleming,  as  presi¬ 
dent  of  the  appellee  bank,  obtained  information  that 
pending  the  settlement  of  the  transaction  involving 
the  exchange  of  the  Shoreham  Office  Building  for  the 
Hurley- Wright  Building  it  would  be  necessary  to 
borrow  from  the  appellee  bank  about  $625,000.00. 
(Rec.  p.  57.)  Fleming  arranged  with  Rheeffi  the  de¬ 
tails  in  connection  with  the  character,  form  and  period 
of  these  loans  and  had  knowledge  of  the  fact  that  the 
loans  were  only  of  a  temporary  nature  and  would  be 
repaid  within  an  unusually  short  time. 

It  will  also  be  recalled  that  Avon  M.  Nevius,  as 
vice-president  of  the  appellee  bank,  had  knowledge  of 
the  two  loans,  one  for  $380,000.00  to  Swartzell, 
Rheem  &  Hensey  Company,  and  one  for  $255,000.00 
to  Swartzell  and  Rheem  as  trustees  and  that  these 
loans  would  be  made  for  a  five-day  period.  I  When 
Rheem,  a  fellow  director  of  the  bank,  and  Stadtler  of 
the  Title  Company,  called  at  the  bank  on  the  after¬ 
noon  of  July  16,  1930,  Nevius,  as  vice-president  of 
the  appellee  bank,  personally  took  care  of  all  details 
incident  to  the  issuance  of  the  two  checks  totaling 
$635,000.00;  the  opening  of  the  fiduciary  or  special 
account  at  the  appellee  bank  that  was  created  for  the 
benefit  of  the  noteholders,  and  the  deposits  totaling 
$1,706,645.80  in  this  special  account  on  July  16,  1930, 
covered  by  checks  issued  by  the  New  York  Title  and 
Mortgage  Company  and  the  Shoreham  Investment 
Company.  As  vice-president  of  the  appelle^  bank, 
Nevius  had  full  knowledge  of  the  fact  that  a  total  of 
$2,334,750.00  was  required  to  pay  off  the  existing 
trust  on  the  Shoreham  Office  Building,  tljie  said 
amount  representing  principal  amount  of  th4  notes, 
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accrued  interest,  and  two  months  advance  interest. 
Stadtler  requested  a  confirmation  in  writing  from 
Nevius  to  the  effect  that  the  total  deposit  in  said  spe¬ 
cial  account  amounted  to  $2,334,750.00,  and  Nevius 
accordingly,  as  vice-president  of  the  appellee  bank,  in 
response  to  Stadtler’s  request,  furnished  Stadtler  with 
the  following  letter  heretofore  referred  to: 

“AMNrMVS  ^  July  16,  1930. 

District,  Lawyers,  and  Washington  Title 
Insurance  Company, 

Washington,  D.  C. 

Dear  Sirs: 

This  is  to  advise  that  there  is  on  deposit  to 
the  credit  of  Swartzell,  Rheem  &  Hensey  Co., 
and  Luther  A.  Swartzell  and  Edmund  D.  Rheem, 
Trustees  under  Deed  of  Trust  dated  August  1, 
1928,  and  recorded  in  Liber  6194,  folio  347  of 
D.  C.  Land  Records,  for  account  of  holders  of 
notes  described  in  said  trust  in  the  sum  of 
$2,334,750. 

Very  truly  yours, 

A.  M.  Nevius, 

Vice  President." 

As  Vice-President  of  the  appellee  bank,  Nevius 
also  had  full  knowledge  of  all  details  pertaining  to 
the  payment  of  the  two  notes  totaling  $635,000.00, 
on  the  following  day,  namely,  July  17,  1930. 

As  Vice-President  of  the  appellee  bank,  Nevius  also 
had  personal  knowledge  of  the  payment  of  the  South¬ 
ern  Dairies  note  by  the  bank  on  July  16,  which  auto¬ 
matically  caused  an  overdraft  in  the  general  account 
of  Swartzell,  Rheem  &  Hensey  Company  in  the  sum 
of  $178,045.49,  and  which  overdraft  was  increased  to 
a  total  of  $184,190.51  by  reason  of  presentation  of 
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additional  checks  against  the  account  of  Swartzell, 
Rheem  &  Hensey  Company. 

As  Vice-President  of  the  appellee  bankj,  Nevius 
likewise  handled  details  concerning  the  ent^y  in  the 
pass  book  of  Swartzell,  Rheem  &  Hensey  Company 
on  the  morning  of  July  17,  1930,  of  a  credit  of 
$2,341,645.80  at  the  time  Handy,  the  bookkeeper  of 
Swartzell,  Rheem  &  Hensey  Company,  called  at  the 
bank  and  personally  requested  Nevius  to  make  proper 
entry  of  this  deposit  (which  had  been  transf erred 
from  the  fiduciary  or  special  account)  in  the  pass 
book  of  the  general  account  of  Swartzell,  Rheem  & 
Hensey  Company. 

As  Vice-President  of  the  appellee  bank,  Nevius 
likewise  personally  handled  the  check  of  $635,105.83, 
the  sum  of  $105.83  representing  one  day’s  interest 
on  the  total  loan  of  $635,000.00. 

All  of  this  information  is  naturally  chargeable  to 
the  bank  and  is  quite  pertinent  to  the  issue  as  to 
whether  the  bank  shall  be  held  accountably  to  the 
noteholders. 

The  bank  is  likewise  chargeable  with  notice  not 
only  of  the  overdraft  in  the  amount  of  $262,947.49, 
in  the  general  account  of  Swartzell,  Rheem  &  Hensey 
Company,  on  July  16,  1930,  and  the  fact  that  at  the 
time  of  this  overdraft  the  special  account  created  for 
the  benefit  of  the  Shoreham  Building  noteholders  had 
a  credit  of  $2,341,645.80,  but  that  a  check  d^ted  July 
16,  1930,  drawn  on  this  special  account  payable  to  the 
order  of  Swartzell,  Rheem  &  Hensey  Company  and 
credited  to  the  general  account  of  Swartzell,  Rheem 
&  Hensey  Company,  automatically  wiped  out  tne  over¬ 
draft  of  $262,947.49,  which  transaction  in  effect  rep- 
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resented  a  payment  to  the  appellee  bank  and  an  ac¬ 
ceptance  by  the  appellee  of  funds  created  for  the  bene¬ 
fit  of  Shoreham  Building  noteholders,  in  settlement  of 
a  private  obligation  in  which  the  noteholders  them¬ 
selves  had  no  interest. 

The  appellee  bank  likewise  is  chargeable  with  no¬ 
tice  of  the  fact  that  the  check  of  $635,105.83  was 
paid  to  the  bank  on  July  17,  1930,  in  full  settlement 
of  the  private  loans  of  $380,000.00  to  Swartzell, 
Rheem  &  Hensey  Company,  and  $255,000.00  to 
Swartzell  and  Rheem  as  trustees,  with  funds  that  the 
bank  knew  had  been  originally  placed  in  a  special 
account  for  the  benefit  of  the  Shoreham  Building 
noteholders,  and  was  not  to  be  used  for  the  payment 
of  private  obligations,  as  was  actually  done. 

Is  this  not  sufficient  knowledge  imputed  to  the  bank 
to  hold  the  appellee  bank  accountable  to  the  appel¬ 
lants  herein?  The  answer  in  the  affirmative  is  quite 
obvious. 

What  have  the  Courts  held  with  respect  to  imputing 
knowledge  to  the  bank?  ,  £ 7-  s 

In  St.  Louis  and  San  I'ranpisco  Railway  Company 
vs.  Johnson ,  133  U.  S.  556,  the  knowledge  of  the 
president  was  held  to  be  the  knowledge  of  the  bank. 

In  Martin  vs.  IV ebb,  110  U.  S.  7,  the  Court  held: 

‘‘Directors  cannot,  in  justice  to  those  who  deal 
with  the  bank,  shut  their  eyes  to  what  is  going 
on  around  them.  It  is  their  duty  to  use  ordinary 
diligence  in  ascertaining  the  condition  of  its 
business, ,  and  to  exercise  reasonable  control  and 
supervision  of  its  officers.  They  have  something 
more  to  do  than,  from  time  to  time,  to  elect  the 
officers  of  the  bank,  and  to  make  declarations 
of  dividends.  That  which  they  ought,  by  proper 
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of  business  in  the  bank,  they  may  be  presumed 
to  have  known  in  any  contest  between  the  cor¬ 
poration  and  those  who  are  justified  by  the  cir¬ 
cumstances  in  dealing  with  its  officers  upon  the 
basis  of  that  course  of  business.” 

In  Kissam  vs.  Anderson ,  145  U.  S.  435,  fhe  Court 
held :  j 

“If  it  be  said  that  no  officer  of  the  Albjian  Bank 
knew  of  these  deposits  except  Warner,  the 
wrongdoer,  and  that  he  subsequently  drew  out 
most  of  these  moneys  in  drafts  to  further  other 
wrongs,  the  reply  is,  that  the  other  officers  and 
directors  of  the  Albian  Bank  were  chargeable 
with  knowledge  of  these  deposits.  If,  through 
their  negligence,  they  did  not  in  fact  know, 
that  is  a  matter  for  which  the  Albian  Bank,  and 
not  the  defendants,  were  responsible.  *  ^  *. 

“The  rule  might  be  different  if  Warjner,  the 
cashier  of  the  Albian  Bank,  was  the  only  officer 
authorized  to  draw  on  the  Third  National  Bank, 
or  charged  with  knowledge  of  the  state  of  the 
account;  but  the  president  and  teller  h^d  equal 
authority,  and  were  equally  chargeable  with 
knowledge;  and  the  other  directors,  al^o,  were 
under  some  obligation  to  know  the  affairs  of 
the  bank ;  and  it  will  not  do  to  say  that  t^e  bank 
can  ignore  the  negligence  of  all  its  officers  and 
profit  by  their  omission  of  duty.” 

In  Manhattan  Bank  of  Memphis  vs.  Walker,  130 
U.  S.  267,  the  Court  held:  J 

“Knowing,  from  what  passed  between  Miss  (de¬ 
fendant's  bookkeeper)  and  Judah,  that  the  bonds 
were  to  be  used  to  raise  money  for  the  benefit 
of  Walker  Sons  &  Co.,  and  knowing  that  such 
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use  was  an  improper  disposition  of  the  bonds, 
unless  the  transactions  were  affirmatively  and 
directlv  sanctioned  by  the 
(bank)  became  a  party  1 
of  the  bonds/' 

In  Schneider  vs.  Thompson*  5^*  Fed.  2nd,  94,  the 
Court  held: 

“The  rule  is  elementary  that  the  principal  is 
bound  by  the  knowledge  of  his  agent  acquired  in 
the  course  of  the  principal's  business  and  while 
acting  within  the  scope  of  his  authority,”  citing 
Collins  &  Holbrook  Co.  vs.  United  States ,  262 
U.  S.  215. 

The  true  test  as  to  the  knowledge  to  be  imputed 
is  set  out  in  this  case  as  follows: 

“The  real  test  as  to  whether  the  principal  is  pre¬ 
sumed  to  have  the  knowledge  which  his  agent 
has  is  whether  the  agent  has  stepped  out  of  his 
position  as  agent  and  is  acting  entirely  for  him¬ 
self  to  subserve  his  own  interest,  and  not  to  the 
interest  of  his  principal.” 

And  in  citing  Bank  of  Overton  vs.  Thompson f  118 
Fed.  798,  800,  concerning  the  action  of  a  company 
there  involved,  the  Court  stated: 

“His  (cashier's)  knowledge  of  all  the  facts  con¬ 
nected  with  the  rights  of  the  complainant  to 
that  money  is  imputable  to  that  bank  under  the 
well-settled  general  rule  that  the  knowledge  of  an 
agent,  or  notice  to  an  agent,  while  acting  within 
the  scope  of  his  authority,  is  notice  to  his  princi¬ 
pal,  because  within  that  scope  he  is  the  alter  ego 
of  the  principal,  and  because  the  law  will  pre¬ 
sume  thgt  the  agent  has  performed  his  duty  to 
disclose  to  his  principal  all  notice  to  himself 
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necessary  to  his  principal's  protectioii  or  guid¬ 
ance.  The  officer  of  a  corporation,  lik^  a  cashier 
of  a  bank,  is  such  agent.” 


Tn  P oilman,  et  al.  vs.  Curtice ,  et  al.,  255 
632,  the  Court  held: 


Fed.  628, 


“The  notice  to  Pollman  (the  president)  must  be 
imputed  to  the  bank.  Subject  to  certain  excep¬ 
tions,  the  law  imputes  to  the  principal  and 
charges  him  with  all  notice  or  knowledge  relat¬ 
ing  to  the  subject  matter  of  the  agency  \vhich  the 
agent  acquires  or  obtains  while  acting!  as  such 
agent  and  within  the  scope  of  his  authbrity,  or, 
according  to  the  weight  of  authority,  which 
he  may  previously  have  acquired,  and  >vhich  he 
then  had  in  mind,  or  which  he  had  acquired  so 
recently  as  to  reasonably  warrant  the  assumption 
that  he  still  retained  it. 

“The  facts  which  were  known  to  Pollnjan  were 
known  to  him  as  agent  and  officer  of  the  bank, 
and  came  to  him  in  due  course  of  his  duties  as 
such  officer. 


“If  it  appears  that  the  party  had  knowledge  or 
information  of  such  facts  sufficient  tb  put  a 
prudent  man  upon  inquiry,  and  that  he  wholly 
neglects  to  make  any  inquiry,  or  having  begun 
it  fails  to  prosecute  it  in  a  reasonable  manner, 
then,  also,  the  inference  of  actual  notice  Is  neces¬ 
sary  and  absolute.”  ( Pomeroy ,  Equity  Jiir.  (6th 
Ed.)  Vol  2 ,  597.)  j 

In  Interstate  National  Bank  of  Kansas  City,  Mis - 
souri ,  vs.  Yates  Center  National  Bank  of  Yates  Cen¬ 
ter,  Kansas,  et  al.,  245  Fed.  294,  the  Court  hjeld: 

“The  basis  of  imputing  knowledge  from  an  agent 
to  a  principal  is  that  the  principal  cannot  be 
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heard  to  deny  responsibility  for  knowledge  ac¬ 
quired  by  his  agent,  which  would  affect  his  prin¬ 
cipal's  business,  and  which  he  w’ould  naturally 
communicate  to  his  principal  or  use  for  his 
benefit.” 

In  Ditty  vs.  Dominion  National  Bank  of  Bristol, 
Virginia,  75  Fed.  769,  in  an  opinion  by  Circuit  Judge 
Taft,  the  Court  held: 

“In  our  opinion,  even  if  the  president  may  not 
have  had  authority  to  effect  the  loan,  yet  when 
he,  in  order  to  conceal  his  previous  embezzle¬ 
ment,  deposited  the  sum  to  the  credit  of  the  bank 
with  its  reserve  agent  in  New  York,  and  it  was 
checked  put  for  the  benefit  of  the  bank,  the  bank 
and  its  board  of  directors  were  affected  with  the 
knowledge  which  Overman,  as  its  president,  had 
of  the  receipt  of  the  moneys.  Having  received 
the  benefit  through  an  agent,  it  is  affected  with 
the  burden  of  the  notice  which  that  agent  had 
of  its  reception,  and  therefore  it  became  liable 
for  money  had  and  received  to  its  use  from 
the  Dominion  National  Bank/' 

In  McPheeter  vs.  Scott  County  Bank ,  63  S.  W. 
456,  and  in  I'irst  National  Bank  vs.  Kerr,  225  S.  W. 
1106,  the  cashier's  knowledge  that  deposit  was  held 
as  a  trust  fund  was  held  knowledge  of  the  bank. 

In  Southern  Exchange  Bank  vs.  Pope,  108  S.  E. 
551,  the  notice  to  the  President  of  a  bank  of  facts 
affecting  its  interest  is  imputable  to  the  bank. 

In  Hale  vs.  Windsor  Bank,  98  Atl.  993,  in  holding 
a  bank  chargeable  with  knowledge  of  its  teller  and 
bookkeeper,  the  Court  held  (Pg.  996) : 

“The  claim  that  there  can  be  no  recovery  be¬ 
cause  no  officer  of  the  bank  had  knowledge  of 
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the  transaction  is  not  sustainable.  A  bank  is 
chargeable  with  the  knowledge  had  by  such 
agents  as  its  teller  and  bookkeeper.  It  cannot 
claim  to  hold  the  money  received  by  such  an 
agent  without  being  charged  with  the  knowledge 
which  the  agent  had  when  receiving  it.’ 

In  Sparks,  etc,,  Co.  vs.  Americas  National  Bank, 
et  ai,  230  Fed.  738,  the  knowledge  of  an  Assistant 
cashier  who  handled  a  draft  was  held  imputed  to  the 
bank. 

In  Muentzer  vs.  Los  Angeles  Trust  and  Savings 
Bank .  3  Fed.  2nd,  222,  it  was  held  that  where  knowl¬ 
edge  is  imputed  to  a  bank  it  cannot  escape  liability 
for  an  act  of  its  officer. 

In  Reid  vs.  Linder,  251  Pacific,  157,  (Mont.),  it 
was  held  that  knowledge  obtained  by  an  officter  of  a 
bank  while  acting  for  a  bank  is  imputed  to  the  bank. 

In  Duncan  vs.  Jaudon,  15  Wall.  165,  in  discussing 
the  question  of  knowledge  to  be  imputed,  th^  Court 
held: 

“They  either  knew  or  ought  to  have  known, 
that  Jaudon  was  operating  on  his  own  Recount, 
and  are  chargeable  with  constructive  notice  of 
everything  which,  upon  inquiry,  they  cotild  have 
ascertained  from  the  cestui  que  trust.” 

In  Shaw  vs.  Spencer,  et  al.,  100  Mass.  382|  in  dis¬ 
cussing  the  matter  of  notice,  the  Court  held: 

“The  rules  of  law  are  presumed  to  be  known 
by  all  men ;  and  they  must  govern  themsejves  ac¬ 
cordingly.  The  law  holds  that  the  insertion  of 
the  word  ‘trustee’  after  the  name  of  a  stock¬ 
holder  does  indicate  and  give  notice  of  a  trust. 

“The  point  now  decided  is,  that  one  holding 
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stock  as  trustee  has  prima  facie  no  right  to 
pledge  it  to  secure  his  own  debt  growing  out  of 
an  independent  transaction;  and  that  whoever 
takes  it  as  security  for  such  a  debt,  without  in¬ 
quiry,  does  so  at  his  peril.,, 

In  the  case  of  Allen  vs.  Puritan  Trust  Company , 
211  Mass.  409,  the  officers  and  agents  of  the  Trust 
Company  were  charged  with  knowledge  of  the  scope 
and  effect  of  the  various  entries  relating  to  the  de¬ 
posit  as  showed  in  the  company’s  books. 

In  the  case  of  Fidelity  and  Deposit  Company  of 
Maryland  vs.  Queens  County  Trust  Company,  123 
N.  E.  370,  the  Court  very  ably  discusses  the  doc¬ 
trine  of  actual  knowledge: 

“One  who  has  reasonable  grounds  for  suspecting 
or  inquiring  ought  to  suspect,  ought  to  inquire, 
and  the  law  charges  him  with  the  knowledge 
which  the  proper  inquiry  would  disclose.  Actual 
notice  may  be  proved  by  direct  evidence  or  it 
may  be  inferred  or  implied.  Actual  knowledge 
is  not  required.  Actual  notice  embraces  all  de¬ 
grees  and  grades  of  evidence,  from  the  most  di¬ 
rect  and  positive  proof  to  the  slightest  circum¬ 
stances  from  which  a  jury  would  have  been 
warranted  in  inferring*  notice.  If  a  person  has 
knowledge  of  such  facts  as  would  lead  a  fair 
and  prudent  man,  using  ordinary  thoughtfulness 
and  care,  to  make  further  accessible  inquiries, 
and  he  avoids  the  inquiry,  he  is  chargeable  with 
the  knowledge  which  by  ordinary  diligence  he 
would  have  acquired.  Knowledge  of  facts, 
which  to  the  mind  of  a  man  of  ordinary  pru¬ 
dence,  beget  inquiry,  is  actual  notice,  or,  in  other 
words,  is  the  knowledge  which  a  reasonable  in¬ 
vestigation  would  have  revealed.” 
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With  reference  to  knowledge  imputed  to  bank  as 
to  illegal  dealings  of  trustees  in  trust  property  for 
their  own  benefit,  the  D.  C.  Court  of  Appeals  in 
Holman  vs.  Ryon,  61  App.  D.  C.  10,  13,  h^ld: 

‘‘It  is  a  wholesome  doctrine,  based  upop  reasons 
of  public  policy,  that  a  trustee  may  not  purchase 
or  deal  in  trust  property  for  his  own  bpnefit  or 
on  his  own  behalf,  directly  or  indirectly).  Mich - 
oud  vs.  Girod,  4  How.  503,  11  L.  Ed.  1076; 
Hammond  vs.  Hopkins ,  143  U.  S.  224,  2$1,  13  S. 
Ct.  418,  36  L.  Ed.  134;  Magruder  vs.  Drur\\ 
235  U.  S.  106,  119,  35  S.  Ct.  77,  59  L.  hjd.  151'” 

(5)  Liability  of  Bank. 


The  appellee  bank  is  liable  to  the  appellants  herein 
under  the  general  principles  of  equity  as  jwell  as 
under  the  Uniform  Fiduciaries  Act. 

(a)  Liability  of  Bank  Under  the  General  Principles 
of  Equity. 

Under  the  general  principles  of  equity  a  bank  is 
held  liable :  | 

1.  Where  the  bank  knowingly  or  wrongfulljy  joins 
in  a  diversion  or  misapplication  of  funds  in  wthich  it 
was  not  interested,  with  actual  notice  or  knowledge 
that  the  diversion  was  intended  or  was  being  executed 
and  thereby  becoming  privy  to  it. 

2.  Where  the  bank  participates  in  the  diversion  of 
funds  and  acquires  an  advantage  or  benefit  directly 
or  indirectly  from  the  diversion. 

3.  Where  the  bank  has  not  knowingly  or  wrong¬ 
fully  aided  in  the  misapplication  of  funds,  bi^t  has 
acquired  an  advantage  or  benefit  from  such  funds, 
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and  must  m&ke  refunds  thereof,  under  the  doctrine 
that  “it  has  no  equity  equal  to  that  of  the  real  owner/’ 

Under  the  first  principle  it  is  not  necessary  that 
the  bank  have  any  special  interest  in  the  fund.  The 
bank  may  be  held  accountable  because  of  knowledge 
attained  by  it  through  its  duly  authorized  officers 
and  representatives  acting  within  the  scope  of  their 
authority,  and  thereupon  wrongfully  assisting  in  the 
diversion  of  the  funds.  In  the  instant  case  the  ap¬ 
pellee  bank  had  specific  knowledge  of  the  character 
of  the  special  fund  and  knew  full  well  the  purpose 
for  which  said  account  was  established.  In  accept¬ 
ing  payment  of  the  overdraft,  created  in  the  general 
account  of  Swartzell,  Rheem  &  Hensey  Company  on 
July  16,  1930,  through  the  payment  of  the  Southern 
Dairies  note  of  $262,947.49,  it  not  only  assisted  in  a 
breach  of  trust  on  the  part  of  the  fiduciary,  but 
actually  participated  in  the  proceeds  of  the  trust  fund. 

The  appellee  bank  is  liable  to  the  appellants  under 
the  general  principles  of  equity  for  participating  in 
the  diversion  of  funds  placed  in  the  special  account 
and  acquiring  an  advantage  or  benefit  directly  or  in¬ 
directly  from  the  diversion.  In  addition  to  permitting 
the  transfer  of  the  shareholders'  special  fund  to  the 
general  account  of  Swartzell,  Rheem  &  Hensey  Com¬ 
pany  and  thereby  wiping  out  an  overdraft  created  by 
the  payment  of  the  Southern  Dairies  note,  as  afore¬ 
said,  the  appellee  bank  accepted  check  in  the  sum 
of  $635,105.83  on  July  17,  1930,  in  payment  of  the 
loans  of  $635,000.00  obtained  from  the  appellee  bank 
on  the  day  preceding  for  the  specific  purpose  of  mak¬ 
ing  possible  the  settlement  of  the  Shoreham  Building 
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at  the  time  it  accepted  the  said  check  of  $635,105.83 
that  it  was  the  recipient  of  funds  traceable  to  the 
fiduciary  account,  and  which  rightfully  belonged  to 
the  appellants. 

A  bank  is  also  held  liable  under  the  general  prin¬ 
ciples  of  equity  where  the  bank  has  not  knowingly  or 
fraudulently  aided  in  the  misapplication  of  funds, 
has  acquired  an  advantage  or  benefit  from  such  funds, 
and  must  make  refunds  thereof,  under  the  doctrine 
that  “i£  has  no  equity  equal  to  that  of  the  real 
owner/1  Specific"' cases  are  hereinafter  s^t  out  in 
support  of  this  doctrine,  which  in  itself  would  hold 
the  appellee  bank  liable  to  the-appellants  under  the 
facts  adduced  at  the  trial  of  this  cause. 

The  rule  with  reference  to  the  general  liability  of 
a  bank,  as  stated  in  3  R.  C.  L.  549,  is  as  follows: 

'‘In  the  absence  of  notice  or  knowledge,  a  bank 
cannot  question  the  right  of  a  customer  to  with¬ 
draw  a  fund,  nor  refuse  the  demands  of  the  de¬ 
positor  by  check,  and  if  money  is  deposited  by 
one  as  trustee,  the  depositor,  as  trustee,  has  the 
right  to  withdraw  it,  and,  in  the  absence  of 
knowledge  or  notice  to  the  contrary,  the  bank 
has  a  right  to  presume  that  the  trustee  will  ap¬ 
propriate  the  money,  when  drawn,  to  a  proper 
use.  *  *  *  On  the  other  hand,  it  is  the  general 
rule  that  if  a  bank  has  notice  or  knowledge  that 
a  breach  of  trust  is  being  committed  by  the  im¬ 
proper  withdrawal  of  funds,  it  incurs  liability, 
becomes  responsible  for  the  wrong  dcjne,  and 
\  may  be  made  to  replace  the  funds  which  it  has 
been  instrumental  in  diverting,  and  especially  is 
this  so  if  it  participates  in  the  misappropriation, 
and  receives  the  fruits  of  such  misappropriation 
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by  obtaining  payment  of  a  debt  due  it  by  the 
trustee  in  his  individual  capacity/' 

In  the  case  of  Gray  vs.  Johnson ,  3  English  and 
Irish  Appeals,  the  Court  held: 

“Nothing  can  be  better  settled  than  that  if  an 
executor  commits  any  dishonesty  by  misappro¬ 
priating  part  of  the  assets  of  a  trust  estate  for 
the  benefit  of  A,  to  whom  he  is  indebted,  A, 
knowing  it  and  receiving  the  money,  may  be  re¬ 
quired,  in  equity,  to  make  restitution  of  that 
money  for  the  benefit  of  the  estate.  So,  in  like 
manner,  if  a  trustee,  for  his  own  private  pur¬ 
poses,  aliens  or  hands  over  a  portion  of  the 
trust  estate  by  a  breach  of  trust,  the  party  know- 
ingly  receiving  the  property  stands  in  the  shoes 
of  the  trustee,  and  is  equally  liable  to  make  res¬ 
titution.”  (Italics  inserted.) 

In  Central  National  Bank  vs.  The  Connecticut 
Mutual  Life  Insurance  Company ,  104  U.  S.  54,  a 
leading  case  involving  the  liability  of  a  bank  in  the 
matter  of  a  fiduciary  fund,  the  United  States  Su¬ 
preme  Court  laid  down  the  following  doctrine: 

“But  when  against  a  bank  account,  designated  as 
one  kept  by  the  depositor  in  a  fiduciary  charac¬ 
ter,  the  bank  seeks  to  assert  its  lien  as  a  banker 
for  a  personal  obligation  of  the  depositor,  known 
to  have  been  contracted  for  his  private  benefit 
it  must  be  held  as  having  notice  that  the  fund 
represented  bv  the  account  is  not  the  individual 
property  of  the  depositor,  if  it  is  shown  to  con¬ 
sist,  in  whole  or  in  part,  of  funds  held  by  him 
in  a  trust  relation ”  (Italics  inserted.) 

In  discussing  the  character  of  the  fund  deposited, 
the  Court  further  stated  (p.  66)  : 
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“But  although  the  relation  between  the  bank  and 
its  depositor  is  that  merely  of  debtor  and  cred¬ 
itor,  and  the  balance  due  on  the  account  is  only 
a  debt,  yet  the  question  is  always  open,  to  whom 
in  equity  does  'it  beneficially  belong?  If  the 
money  deposited  belonged  to  a  third  person,  and 
was  held  by  the  depositor  in  a  fiduciary  bapacity, 
its  character  is  not  changed  by  being  placed  to 
his  credit  in  his  bank  account.” 

In  Union  Stockyards  National  Bank  vs.  Gillespie , 
137  U.  S.  411,  where  a  bank  received  money  from 
a  factor,  knowing  that  it  represented  proceeds  of 
sales  of  his  goods,  the  bank  could  not  take  part  of 
the  proceeds  for  debt  from  factor. 

In  Manhattan  Bank  vs.  Walker,  130  U.  S.  267, 
where  a  deposit  was  made  by  an  agent  for  principal 
with  the  bank,  the  bank  acknowledging  deposit  by 
note  to  prinicpal,  it  was  held  that  the  deposit  could 
not  later  be  used  by  the  agent  to  pay  bank  for  his 
personal  indebtedness. 

In  United  States  vs.  Butterworth-J udson  C or por ca¬ 
tion,  267  U.  S.  387,  394,  the  Court  held: 

“Ordinarily,  the  relation  existing  between  banks 
and  their  depositors  is  that  of  debtor  arid  cred¬ 
itor,  out  of  which  the  right  of  set-off  arises.  As 
a  general  rule,  in  the  absence  of  an  agreement  to 
the  contrary,  a  deposit  not  made  specifically  ap¬ 
plicable  to  some  purpose,  may  be  applied  by  the 
bank  in  payment  of  the  indebtedness  of  the  de¬ 
positor  (citing  cases).  But  a  bank  having  notice 
that  a  deposit  is  held  by  or  for  the  use  of  or 
as  security  for  another  has  only  such  rjght  of 
set-off  as  is  not  inconsistent  with  the  rights  of 
the  latter (Italics  inserted.) 
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In  Conqueror  Trust  Co.  vs.  Fidelity  &  Deposit  Co. 
of  Maryland,  63  Fed.  (2nd)  833  (C.  C.  A.),  de¬ 
cided  February  25,  1933,  the  Court  reviews  the  lead¬ 
ing  cases  involving  the  question  of  liability  of  a  bank. 

The  facts  i  showed  that  an  agent  maintained  an 
account  with  the  defendant  trust  company  in  which 
he  deposited  funds  belonging  to  the  plaintiff.  The 
account  was  kept  in  acordance  with  plaintiff’s  letter 
to  defendant  and  was  known  by  the  defendant  to  be 
funds  of  plaintiffs.  The  defendant  made  loans  to 
the  agent  which  were  deposited  in  the  trust  account 
and  repayments  of  said  loans  were  made  to  the  de¬ 
fendant  out  of  said  trust  account. 

In  holding  the  bank  liable  for  such  payments,  the 
Court  quoted  from  the  U.  S.  Fidelity  &  Guaranty 
vs.  Union  Bank  &  Trust  Company,  228  Fed.  448, 
451,  as  follows: 

‘'From  such  a  liability,  on  account  of  a  bank 
debt  paid,  the  bank  could  find  no  protection  in 
the  fact  that  it  acted  on  the  mistaken  supposition 
that  mingled  in  the  deposit  was  enough  money 
belonging  to  the  depositor  to  satisfy  his  check. 
When  such  a  joint  fund  is  drawn  upon  for  a 
payment  to  the  bank  to  discharge  a  mere  personal 
debt  to  it,  the  bank  takes  the  money  at  its  peril 
of  having  to  refund,  if  in  fact  the  trust  deposit 
is  thereby  depleted.  This  is  the  teaching,  though 
not  the  holding,  of  the  case  in  Cent.  Nat.  Bank  vs. 
Insurance  Co.,  104  U.  S.  54.’*  (Italics  inserted.) 

The  Court  quoted  from  Alexander  vs.  Security 
Bank  and  Trust  Company,  27 3  Fed.  258,  262,  as 
follows: 

“It  is  hardly  necessary  to  state  that  courts  rec¬ 
ognize  that  in  the  interest  of  commercial  security 
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a  bank  may  safely  deal  with  a  depositor  without 
undertaking  to  scrutinize  the  source  of  his  de¬ 
posits,  or,  even  if  the  trust  character  is  known, 
seeing  to  the  proper  application  of  tlje  funds. 
It  is  well  settled  that  a  bank  has  the  right  to 
assume  that  the  depositor  is  acting  Within  his 
authority,  and  will  deal  justly  by  his  principal; 
but  this  rule  breaks  down,  or  rather  has  no  ap¬ 
plication,  where  a  bank,  with  knowledge  of  the 
trust  character  of  a  deposit,  assists  the  depositor 
to  misapply  it  by  appropriating  it,  either  by  a 
charge  ticket,  or  through  the  check  of  the  de¬ 
positor,  to  the  private  obligation  ozueq  by  the 
depositor  to  the  bank.”  (Italics  inserted) 

On  page  839  the  Court  discussed  the  doctrine  of 
liability  of  the  bank,  with  the  following  important 
comment : 

“It  is  clearly  the  law  that  wherever  a  depository 
bank  receives  funds  which  it  knows  or  pas  rea¬ 
son  to  know  are  subject  either  in  whole  or  in 
part  to  a  trust,  in  payment  of  a  personal  obliga¬ 
tion  of  the  trustee  to  it,  it  becomes  Ijable  in 
equity  to  the  defrauded  cestui.  If  to  it$  knowl¬ 
edge  the  funds  are  subject  in  their  entirety  to 
a  trust,  the  bank  is  a  guilty  party  to  the  mis¬ 
application;  if  to  its  knowledge  they  are  subject 
in  part  to  a  trust,  it  acts  at  its  peril.”  (Italics 
inserted. ) 


“The  cases  cited  by  appellant  as  to  the 


obliga¬ 


tions  of  a  bank  in  dealing  with  trust  ftjinds  do 
not,  in  due  judgment,  cover  the  situation  pre¬ 
sented  here.  They  are  all  distinguishable.  In 
some  of  them  the  bank  did  not  know  tlfe  trust 
character  of  the  fund.  Commercial  National 
Bank  vs.  Stockyards  Loan  Company,  (C.  C.  A. 
8)  16  Fed.  (2nd)  911.  In  some,  the  record  did 
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not  show  that  the  funds  were  used  to  pay  an 
indebtedness  of  the  bank.  Empire  Trust  Com¬ 
pany  vs .  Cahan,  274  U.  S.  473,  47  S.  Ct.  661. 
None  of  them  deny  the  proposition  that  a  bank 
is  responsible  where  a  trustee  pays  his  personal 
debt  to  the  bank  out  of  the  trust  funds  in  the 
bank,  known  by  the  bank  to  be  such.” 

In  Pennsylvania  Company  for  Insurances  on  Lives 
and  Granting  Annuities ,  et  al.  vs.  Ninth  Bank  & 
Trust  Company ,  158  Atl.  251,  decided  January  5, 
1932,  the  bank  was  held  liable  where  an  individual 
held  two  accounts  in  a  bank,  one  a  personal  account, 
and  one  as  an  estate  account.  One  of  his  personal 
accounts  was  overdrawn  and  he  drew  a  check  for 
$4,000  on  the  estate  account  to  himself  personally, 
and  the  next  day  deposited  same  with  his  overdrawn 
personal  account,  thereby  paying  to  the  defendant 
bank  ins  personal  indebtedness. 

In  holding  the  bank  liable,  the  Court  held: 

“It  is  well  settled  that  one  who  accepts  a  check 
drawn  on  a  trust  account  to  the  order  of  the 
trustee  in  payment  of  his  personal  debt  of  the 
trustee  is  liable  to  the  beneficiary  if  the  trustee 
has  committed  a  breach  of  his  obligation.”  (Ital¬ 
ics  inserted.) 

“In  its  capacity  as  depositary,  the  defendant  bank 
would  not  be  made  liable  merely  by  the  act  of 
the  trustee  in  drawing  out  trust  funds  to  pay  his 
personal  debt,  in  absence  of  notice  of  the  breach 
of  trust.  But  if  the  bank  has  knowledge  of  the 
facts,  so  that  it  knows  that  for  it  to  honor  a 
check  drawn  by  the  trustee  will  be  to  aid  a 
breach  of  trust ,  the  bank  will  be  liable  for  the 
amount  of  any  checks  thus  honored .  This  prin¬ 
ciple  is  covered  by  section  9  of  the  Uniform 
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(Italics 


Fiduciary  Act  (20  P.  S.  Section  3393).” 
inserted. ) 

“In  the  instant  case  no  action  by  anyone  was 
necessary  to  inform  the  bank,  as  it  hdd  knowl¬ 
edge  of  all  the  facts  essential  to  show  a  breach 
of  trust.  When  the  check  on  the  trus};  account 
was  accepted  by  the  bank,  and  it  credited  the 
amount  on  its  books  in  payment  of  Nicides’  per¬ 
sonal  debt  to  the  bank,  it  participated  in j  a  trans¬ 
action  which  was  a  breach  of  trust;  it  could  not 
properly  honor  the  check  —  by  crediting  the 
amount  to  his  account.”  (Italics  inserted.) 

“In  both  capacities  the  defendant  bahk  acted 
wrongfully,  and  must  be  held  liable  to  the  in¬ 
jured  beneficiary  of  the  trust ;  as  a  creditor,  the 
bank  received  this  check  under  circumstances 
giving  notice  that  the  trustee  was  committing 
a  breach  of  trust,  and  as  depositary  of  tjhe  trust 
funds,  it  paid  the  check,  knowing  that!  it  was 
being  used  in  a  breach  of  trust.”  (Italics  in¬ 
serted.) 

In  Bisclioff  vs.  Yorkville  Bank ,  218  N.  Y.  106, 
wherein  the  bank  was  held  liable  for  the  restoration 
of  an  entire  fund,  the  Court  held:  | 

“It  may  be  stated  as  a  general  principle  that  if 
money  deposited  in  a  bank  was  held  by  the  de¬ 
positor  in  a  fiduciary  capacity,  its  character  is 
not  changed  by  being  placed  to  his  credif  in  his 
individual  bank  account”  (Italics  inserted.) 

“Inasmuch  as  the  defendant  knew  that  the  cred¬ 
its  to  Poggenbury  created  by  the  proceedi  of  the 
checks,  were  of  a  fiduciary  character  and  were 
equitably  owned  by  the  executor,  it  had  not  the 
right  to  participate  in  a  diversion  of  thefii  from 
the  estate  of  the  proper  purposes  under  the  will. 
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Its  participation  in  a  diversion  of  them  would 
result  from  either  (a)  acquiring  an  advantage 
or  benefit  directly  through  or  from  the  diver¬ 
sion,  ori(b)  joining  in  a  diversion,  in  which  it 
was  not  interested,  with  actual  notice  or  knowl¬ 
edge  that  the  diversion  was  intended  or  was 
being  executed,  and  thereby  becoming  privy 
to  it.” 

In  Gilliland ,  et  al.  vs.  Lincoln- Alliance  Bank  & 
Trust  Company ,  264  N.  Y.  S.  779,  decided  June  8, 
1933,  the  bank  was  likewise  held  liable  for  the  res¬ 
toration  of  an  entire  fund.  The  Court  held: 

‘The  bank  thus  became  a  party  to  the  misap¬ 
propriation  of  the  trust  funds  and  an  active  par¬ 
ticipant  in  their  diversion.  Having  acquired 
knowledge,  first,  that  the  account  was  composed 
of  trust  funds,  and  second,  that  the  depositor 
had  wrongfully  converted  a  part  of  such  funds 
to  his  own  use,  the  defendant  bank  no  longer 
had  the  right  to  assume  that  the  depositor  would 
use  moneys  that  he  withdrew,  lawfully.” 

'‘Possessing  such  knowledge,  the  bank  was  re¬ 
quired  to  make  reasonable  inquiry  and  endeavor 
to  prevent  a  diversion,  to  take  the  reasonable 
steps  or  action  essential  to  keep  it  from  paying 

to  or  for  Klink  as  his  own  the  monevs  which 

* 

were  not  his,  and,  failing  to  do  these  things,  it 
became  bound  by  the  information,  which  it  could 
have  obtained  ‘if  an  inquiry  on  its  part  had  been 
pushed  until  the  truth  had  been  ascertained' 
( Bischoff  vs.  Yorkville  Bank),  and  a  privy  to 
the  misapplication  not  only  of  the  moneys  which 
Klink  paid  on  his  indebtedness  to  it,  but  of  the 
other  moneys  which  he  thereafter  diverted,  and  is 
liable  therefore  ( Whiting  vs.  Hudson  Trust 
Company,  234  N.  Y.  394).”  (Italics  inserted.) 
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In  United  States  Fidelity  &  Guaranty  Company 
vs.  Union  Bank  &  Trust  Company ,  et  al.y  228  Fed. 
448  (C.  C.  A.),  heretofore  referred  to,  the  bank  was 
held  liable  under  the  general  principles  of  equity.  The 
Court  held  as  follows: 

“From  such  a  liability,  on  account  of  a  bank 
debt  paid,  the  bank  could  find  no  projection  in 
the  fact  that  it  acted  on  the  mistaken  supposition 
that  mingled  in  the  deposit  was  enough  money 
belonging  to  the  depositor  to  satisfy  his  check. 
When  such  a  joint  fund  is  drawn  upon  for  a 
payment  to  the  bank  to  discharge  a  rpere  per¬ 
sonal  debt  to  it,  the  bank  takes  the  money  at 
its  peril  of  having  to  refund,  if  in  fact  the  trust 
deposit  is  thereby  depleted.  The  refund  works 
no  injury  to  the  hank;  it  has  no  equity  equal  to 
that  of  the  real  owner!*  (Italics  inserted.) 

In  Duckett  vs.  Mechanics*  Bank ,  86  Maryland  400, 
wherein  the  bank  was  held  liable  for  the  restoration 
of  the  trust  estate,  the  Court  stated: 

“The  bank  in  the  eyes  of  the  law  participated  in 
the  breach  of  trust  of  which  Clagett  was  guilty. 
In  fact ,  the  bank  took  the  first  step  that  ended 
in  the  spoliation  of  the  trust .  Its  act  in  placing 
distinctly  marked  trust  funds  to  the  personal 
credit  of  Clagett  was  obviously  wrongful  and  it 
must  bear  the  resulting  consequences,  jit  is  no 
answer  to  sav  that  had  the  bank  obeyed  the 
direction  given  to  it,  and  had  it  opened  an  ac¬ 
count  in  the  name  of  Clagett  as  trustee  ^nd  cred¬ 
ited  that  account  with  these  funds,  still)  Clagett 
could  have  withdrawn  them  on  checks  appropri¬ 
ately  signed  and  could  then  have  misapplied  the 
money  without  involving  the  bank  in  any  liabil¬ 
ity.  This  is  no  answer,  simply  because  what 
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might  have  been  done  was  not  done.”  (Italics 
inserted. ) 

In  Alexander ,  et  al.  vs.  Security  Bank  and  Trust 
Company,  et  al.,  273  Fed.  258,  heretofore  referred 
to,  a  suit  in  equity  was  filed  seeking  to  follow  prin¬ 
cipal's  funds  applied  by  a  bank  to  an  agent's  indebted¬ 
ness  to  it,  the  Court  said: 

"No  character  of  case  better  illustrates  the  prin¬ 
ciple  of  the  equitable  maxim  ‘Ubi  jus  ibi  reme¬ 
dium'  than  that  of  tracing  trust  moneys  mis- 
apropriated  by  banks  with  the  connivance,  or 
through  the  active  agency,  of  a  depositor  who 
has  used  his  principal's  money  to  pay  his  private 
debts." 

In  Santa  Marina  Company  vs.  Canadian  Bank  of 
Commerce ,  242  Fed.  143  (affirmed  254  Fed.  391 ;  cer¬ 
tiorari  denied,  250  U.  S.  643),  in  holding  a  bank  liable, 
the  Court  stated: 

"It  is  hardly  necessary  to  state  that  the  courts 
recognizes  that  in  the  interest  of  commercial 
security  a  bank  may  safely  deal  with  a  depositor 
without  undertaking  to  scrutinize  the  source  of 
his  deposits,  or  even  if  the  trust  character  is 
known,  seeing  to  the  proper  application  of  the 
funds.  It  is  well  settled  that  a  bank  has  the 
right  to  assume  that  the  depositor  is  acting  with¬ 
in  his  authority,  and  will  deal  justly  by  his 
principal,  but  this  rule  breaks  dozen,  or  rather, 
has  no  application ,  where  a  bank ,  with  knowledge 
of  the  trust  character  of  a  deposit,  assists  the 
depositor  to  misapply  it  by  appropriating  it, 
either  by  a  charge  ticket,  or  through  the  check 
of  the  depositor,  to  the  private  obligation  owed 
by  the  depositor  to  the  bank  ”  (Italics  inserted.) 
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In  Security  Bank  and  Trust  Company  v|s.  Geren , 
et  al.,  288  Fed.  317,  the  bank  was  held  liafcle  where 
it  applied  moneys  deposited  by  an  agent  for  his  prin¬ 
cipal  in  the  bank  to  the  payment  of  the  agent's  in¬ 
dividual  debt  due  the  bank. 

In  Fidelity  &  Deposit  Company  of  Maryland  vs. 
Farmers’  Bank  of  Bates  County,  Missouri,  44  Fed. 
17,  in  holding  the  bank  liable,  the  Court  quoted  from 
the  case  of  Alexander  vs.  Security  Bank  and  Trust 
Company,  27 3  Fed.  258,  262,  supra. 

In  Highland  Trust  &  Savings  Bank,  et  a\.  vs.  Fi¬ 
delity  &  Deposit  Company  of  Maryland,  44  jFed.  2nd 
697,  the  bank  was  required  to  refund  principal's  mon¬ 
eys  paid  to  the  bank  in  payment  of  personal  obliga¬ 
tion  of  an  agent,  the  said  payment  covering  a  short¬ 
age  in  the  agent’s  personal  account,  the  Court  holding 
on  page  69: 

“Here  was  an  apparent  payment  of  his  personal 
debt  to  the  Highland  bank  with  his  official  funds 
on  deposit  in  another  bank,  and  not  only  was  the 
form  of  the  checks  notice  of  their  character,  but 
the  Highland  manager  admits  his  understanding 
to  the  same  general  effect.” 

In  Bank  of  Commerce  of  Ralston  vs.  U.  S.  F.  <5* 
G.  Company,  54  Fed.  2nd  578  (C.  C.  A.),  the  fol¬ 
lowing  statement  was  made  by  the  Court: 

“The  principle  is  well  settled  that  a  bank  is  liable 
for  the  restoration  of  trust  funds,  if  it  know¬ 
ingly  aids  a  depositor  in  withdrawing  and  con¬ 
verting  them  to  his  personal  use,  or  profits  from 
the  transaction .”  (Italics  inserted.) 

In  Rodgers,  et  al .  vs.  Bankers’  National  Bahk,  229 
N.  W.  90,  94,  decided  January  17,  1930,  the  Court 
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laid  down  the  following  doctrine  as  to  liability  of 
a  bank: 

“A  bank  is  liable  for  the  loss  of  trust  funds  de¬ 
posited  with  it  in  the  name  of  the  trustee,  when 
having  actual  knowledge  of  the  character  there- 
of,  it  acts  in  bad  faith  by  conniving  with  the 
fiduciary..  It  is  also  liable  if  it  receives  for  itself 
such  funds  from  the  trustee  under  circumstances 
charging  it  ivith  constructive  knowledge  of  their 
trust  character.  It  is  also  liable  if  it  receives  and 
retains  such  funds  without  notice  or  knowledge 
of  their  true  character,  unless  it  has  so  changed 
its  position  that  it  has  acquired  equities  equal  or 
superior  to  the  rights  of  the  owner.  Duties  of 
fiduciaries  should  be  strict  and  exacting,  and 
third  persons  who  knowingly  participate  in  a 
breach  of  their  obligations  must  answer  there¬ 
for.”  (Italics  inserted.) 

In  United  States  Fidelity  &  Guaranty  Co.  vs.  Home 
Bank  for  Savings ,  77  West  Virginia  665,  the  Court 
held  as  follows: 

"To  render  a  bank  of  deposit  liable  for  the  de¬ 
fault  or  misappropriation  by  a  fiduciary  of  a 
trust  fund  deposited  it  must  have  actually  par¬ 
ticipated  therein ,  or  with  knowledge  reaped  some 
benefit  therefrom ,  as  b\'  itself  appropriating  the 
money  or  receiving  it  in  payment  of  some  indi¬ 
vidual  indebtedness  of  the  fiduciary  to  it,  and 
thereby  rendering  itself  liable  as  trustee  or  other¬ 
wise.  The  mere  ordinary  benefits  of  the  account 
of  the  depositor  will  not  be  sufficient  to  so  charge 
it.”  (Italics  inserted.) 

In  Schmitt  vs.  Patler  Title  and  Trust  Company, 
61  Pa.  Sup  Ct.  301,  the  Court  held: 
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“The  law  seems  to  be  well  settled  that  where  an 
individual  attempts  to  pay  his  personal  indebt¬ 
edness  out  of  the  funds  of  a  corporation,  part¬ 
nership,  estate  or  trust,  and  is  bound  at  his  peril 
to  inquire  as  to  the  right  of  the  individual  so 
to  do.  Moneys  so  wrongfully  receive may  be 
recovered A  (Italics  inserted.) 

In  American  National  Bank  vs.  Fidelity  and  De¬ 
posit  Company ,  129  Ga.  126,  the  Court  hel 

“But  it  is  also  true  that  if  a  bank  has  notice  or 
knowledge  that  a  breach  of  trust  is  being  com¬ 
mitted  by  the  improper  withdrawal  of  funds,  it 
incurs  liability,  becomes  responsible  for  the 
wrong  done,  and  may  be  made  to  replace  the 
funds  which  it  has  been  instrumental  in  divert¬ 
ing  A  (Italics  inserted.) 

In  Washborn ,  etc.  vs.  The  Linscott  State  Bank , 
87  Kansas  668,  in  holding  the  bank  liable  in  taking 
payment  of  an  individual  debt  resulting  from  an  over¬ 
draft,  the  Court  held: 

“When  Sarbach  (the  treasurer)  deposited  the 
certificate  in  the  bank  and  endorsed  it  ^s  grand 
treasurer  the  officers  of  the  bank  knew  that  the 
funds  belonged  to  the  grand  lodge  and  that  he 
had  no  personal  interest  in  any  part  of  it.  As 
a  matter  of  fact,  the  officers  had  full  knowledge 
of  the  situation  without  reference  to  the  char¬ 
acter  of  the  endorsement  upon  the  certificate. 
With  knowledge  of  the  trust  char  act  er  of  the 
deposit  the  bank  could  not  lawfully  receive  the 
proceeds  of  the  certificate  or  any  part  thereof 
and  apply  it  in  payment  of  the  individual  debt 
zvhich  Sarbach  ozved  to  it  for  the  overdraft A 
(Italics  inserted.) 
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In  Guernsey  vs.  Davis,  67  Kansas  378,  the  Court 
held: 


“One  who  actively  participates  in  an  agent’s 
breach  of  trust,  with  full  knowledge  of  the 
agent’s  duty,  and  thereby  obtains  possession  of 
the  principal's  money,  w'hich  he  misappropriates, 
incurs  the  same  liability  to  the  principal  as  does 
the  agent.” 

In  MeXulta  vs.  West  Chicago  Park  Commissioners, 
99  Fed.  900,  the  Court  stated: 

“In  order  to  render  the  National  Bank  of  Illinois 
liable  to  the  park  commissioners,  it  must  appear 
either  that  the  bank  received  some  benefit  from 
the  misappropriation  of  the  park  funds  by 
Dreyer,  or  else  that  the  bank  was  guilty  of  such 
participation  in  the  misappropriation  of  said 
funds  as;  to  render  it  liable,  even  although  it  re¬ 
ceived  no  benefit  therefrom.” 

In  I:idclity\  &  Deposit  Company  of  Maryland  vs. 
Rankin,  124  Pac.  71,  in  quoting  from  Farmers  & 
Merchants’  Bank  vs.  Fanvell,  58  Fed.  633,  the  Court 
stated :  * 

“He  (a  depositor)  cannot,  by  depositing  moneys 
of  others  intrusted  to  his  care,  pay  his  own  debt 
to  the  bank,  or  enable  the  bank  to  do  so.  In  the 
absence  of  fraud  or  gross  negligence  on  the  part 
of  the  third  parties,  the  bank  has  no  higher  right 
or  better  title  to  their  money  intrusted  to  its 
depositor  than  the  depositor  has  himself.  It  is 
meant  here  bv  the  rule  that  equity  will  follow 
moneys  held  in  a  fiduciary  capacity  as  far  as 
they  can  be  identified,  and  restore  them  to  the 
beneficial  owner  of  them.  If  they  are  deposited 
in  the  bank  by  a  trustee,  agent,  factor,  or  bailee, 
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even  if  they  are  mingled  with  his  owp  money, 
they  do  not  become  his  property,  and\the  bank 
stands  in  the  shoes  of  its  depositor .  It  | must  pay 
the  money  to  the  true  owner.”  (Italics  Inserted.) 

In  Columbia  finance  &  Trust  Company  vs.  First 
National  Bank ,  76  S.  W.  156  (Ky.),  the  Court  stated: 

“The  authorities  are  uniform  that  if  a  depositor 
of  trust  funds  appropriates  them  to  the  payment 
of  his  individual  debt  to  the  bank,  the  latter, 
having  notice  of  the  character  of  the  fund,  is 
affected  with  knowledge  of  the  misappropriation, 
and  will  be  compelled  to  refund.’’ 

In  Farmers  &  Traders'  Bank  of  Shelbjznlle  vs. 
Fidelity  &  Deposit  Company  of  Maryland,  ^6  S.  W. 
671  (Ky.),  in  holding  that  positive  fraud  is  not  neces¬ 
sary  to  be  proved  to  holding  a  bank  liable,  the  Court 
stated : 

“So  the  bank  did  not  only  receive  the  tri^st  funds 
in  payment  of  the  note  which  it  held  agiinst  the 
husband,  but  knew  at  the  time  it  was  received 
that  it  belonged  to  the  trust  estate.  Tfie  bank 
was  not  innocent  or  ignorant  in  this  transaction, 
and  the  money  is  distinctly  traced  to  its  hands. 

“It  is  not  necessary  that  such  transferee  or  pur¬ 
chaser  should  be  guilty  of  positive  fr&ud,  or 
should  actually  intend  a  violation  of  tne  trust 
obligation.  It  is  sufficient  that  he  acquires  prop¬ 
erty  upon  which  a  trust  is  in  fact  impressed, 
and  that  he  is  not  a  bona  fide  purchaser  for 
value  and  without  notice.” 

In  City  of  Helena  vs.  First  National  Bank  of 
Helena,  et  aL,  292  S.  W.  140,  the  Court  helq: 

“The  general  principle  governing  the  bank's  li¬ 
ability  is  that  the  officers  of  the  bank,  who  know 
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that  a  fund  on  deposit  is  a  trust  fund,  cannot 
appropriate  that  fund  to  the  private  benefit  of 
the  bank ,  or,  where  charged  with  notice  of  the 
conversion  of  the  trustee,  participate  with  him  in 
appropriating  it  to  his  own  use,  without  being 
liable  to  refund  the  money ,  if  the  appropriation 
is  a  breach  of  trust.”  (Italics  inserted.) 

In  Johns  oh  vs.  Payne  and  William  Bank,  56  Apps. 
Mo.  257,  the  Court  stated: 

“It  may  be  stated  as  a  rule,  deducible  from  many 
authorities,  that  a  bank  cannot  use  a  deposit  to 
pay  the  individual  debt  of  the  depositor  due  it , 
when  it  has  knowledge  that  the  deposit  is  held 
by  the  depositor  in  a  fiduciary  capacity  and  does 
not  belong  to  him  personally.  When  the  depositor 
seeks  toiuay  his  own  debt  to  the  banker  by  an 
appropriation  of  funds  to  his  credit  in  a  fiduciary 
capacity  with  the  banker,  then  the  banker  is 
affected  with  knowledge  of  the  unlawful  char¬ 
acter  of  appropriation.”  (Italics  inserted.) 

In  the  case  of  Dickens  vs.  Howard 67  Fed.  (2nd) 
263  (C.  C.  A.  5th,  1933),  wherein  a  bank  went  into 
a  receivership,  the  Court  denied  a  certain  right  to 
set-off,  stating: 

“The  bank  having  no  right  to  apply  the  trust 
money  to  its  claim  against  Dickens,  the  applica¬ 
tion  is  none  the  less  improper  because  Dickens 
required  that  it  be  made.  The  owner  could  hold 
the  receiver  liable  for  the  misappropriation !’ 
(Italics  inserted.) 

In  connection  with  the  recovery  from  a  bank  by 
reason  of  unjust  enrichment  by  a  bank,  the  Court 
held  as  follows,  in  the  case  of  Federal  Sugar  Refining 
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Company  vs.  Sugar  Equalization  Board 268  Fed. 
575,  582: 

'The  point  in  not  whether  a  definite  something 
has  been  taken  away  from  the  plaintiff  ahd  added 
to  the  treasury  of  defendant.  The  point  is,  has 
defendant  unjustly  enriched  itself  by  doing  a 
wrong  against  plaintiff  in  such  a  manner  and  in 
such  circumstances  that  in  equity  and  good  con¬ 
science  defendant  should  not  be  permitted  to 
retain  that  by  which  it  had  been  enriched.” 

In  this  connection,  the  Court  held  in  United  States 
Fidelity  &  Guaranty  Co.  vs.  Union  Bank  (supra) : 

“The  refund  works  no  injury  to  the  bank;  it  has 
no  equity  equal  to  that  of  the  real  owner.” 

And  the  doctrine  of  “unjust  enrichment”  is  further 
discussed  in  the  case  of  Maryland  Casualty  vs.  City 
National  Bank,  29  Fed.  (2nd)  662,  wherein  the 
Court  stated : 

i 

“The  theory  on  which  such  a  recovery  is  per¬ 
mitted  is  not  that  the  bank  knowingly  or  wrong¬ 
fully  aided  in  the  misapplication,  but,  as  was  said 
in  the  Union  Bank  and  Trust  Company  case, 
that  fit  has  no  equity  equal  to  that  of  the  real 
owners’.” 

A  very  recent  case  involving  the  right  of  p.  bank 
to  participate  in  a  trust  fund  and  accept  therefrom 
payment  of  a  private  obligation  to  the  bank,  ar^d  defi¬ 
nitely  in  support  of  the  contentions  of  the  appellants 
herein,  is  the  case  of  Bank  of  Giles  County  vs.  Fidelity 
&  Deposit  Company  of  Maryland ,  84  Fed.  (2nd)  321 
(C.  C.  A.  4th),  decided  as  recently  as  June  8,  1936. 
In  this  case  two  banks  were  held  “responsible  to  the 
extent  to  wrhich  they  lent  their  aid  to  an  illegal  course 
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of  dealing.”  i  The  following  excerpt  is  taken  from  the 

opinion  of  Mr.  Justice  Soper  in  said  case: 

“It  will  have  been  observed  that  in  five  of  these 
transactions,  the  two  with  the  Pearisburg  bank 
and  the  first,  second,  and  third  with  the  Narrows 
bank,  the  circumstances  were  strikingly  similar. 
Walker  borrowed  money  from  the  bank  on  his 
personal  note,  deposited  the  proceeds  in  his  ac¬ 
count  as  treasurer,  and  later  paid  the  note  by 
check  on  his  official  account.  The  bank  in  each 
instance  contends  that  it  incurred  no  liability  by 
co-operating  with  Walker  to  effectuate  the  trans¬ 
action,  because  the  loan  w*as  in  reality  an  ad¬ 
vancement  of  money  to  the  county  and  not  a 
personal  loan,  so  that  it  was  lawful  and  proper 
in  the  end  to  accept  the  county  funds  in  final  pay¬ 
ment  of  the  obligation.  *  *  * 

“But,  if  we  assume  that  no  one  in  the  banks  was 
aw'are  of  the  defalcations  and  that  the  arrange¬ 
ment  between  the  banks  and  Walker  was  made 
as  he  testified,  the  banks  are  not  absolved  from 
liability  to  the  county  or  its  subrogee.  When 
Walker  deposited  funds  to  his  credit  as  treasurer 
of  the  county ,  the  hanks  had  notice  of  the  nature 
of  the  deposit ,  and f  when  they  permitted  him  to 
pay  his  personal  indebtedness  to  them  by  checks 
upon  Jiis  fiduciary  accounts ,  they  knowingly  par¬ 
ticipated  in  a  breach  of  trust .  It  is  well  estab¬ 
lished  that  one  who  participates  in  a  breach  of 
trust  may  be  held  liable  in  a  court  of  equity 
either  to  account  for  the  trust  property  or  its 
proceeds  if  still  in  his  possession  or  to  respond 
in  damages  if  he  has  parted  with  them.  If,  as 
in  this  case,  the  trust  property  consists  of  a  gen¬ 
eral  bank  deposit,  the  bank  does  not  thereby 
become  trustee  of  the  money.  The  relation  of 
debtor  and  creditor  is  established  between  the 
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bank  and  the  fiduciary,  and  the  bank  nfay  safely 
honor  the  depositor's  checks  and  allow  with¬ 
drawals  from  the  fund  so  long  as  it  has  no 
knowledge  of  misconduct  on  the  part  of  the  de¬ 
positor.  (Citing  many  authorities.) 

“On  the  other  hand,  if  the  bank  is  a  creditor  of 
the  depositor  individually ,  as  in  the  case  of  an 
overdraft  by,  or  a  loan  to,  the  depositor,  it  may 
not  set  off  the  deposit  standing  in  the  name  of 
the  fiduciary  or  accept  a  check  thereon  in  pay¬ 
ment  of  the  individual  debt.  The  governing  prin¬ 
ciple  is  that,  under  such  circumstances  {he  bank 
is  charged  with  notice  that  the  payment  is  pre¬ 
sumptively  wrongful,  and  must  refund  tl^e  money 
to  the  cestui  que  trust,  if  it  turns  out  thkt  it  has 
in  fact  participated  with  the  fiduciary  in  a  breach 
of  trust.  (Italics  inserted.) 

ml*  m. ' »  sV  «.L»  Ml 
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Innocent  though  the  banks  were  of  fralid,  they 
are  responsible  to  the  extent  to  which  tjiey  lent 
their  aid  to  an  illegal  course  of  dealing.  In  legal 
effect,  as  well  as  in  outward  form,  the  loans  must 
be  considered  as  personal  loans  to  Walker,  paid 
without  legal  warrant  or  authority  out  of  the 
funds  of  the  county.” 

(b)  Liability  of  Bank  Under  the  Provisions  of  the 
Uniform  Fiduciaries  Act. 

In  discussing  the  matter  of  liability  of  a  banx  under 
the  general  principles  of  equity  numerous  casj^s  were 
cited  in  which  banks  were  held  lable  to  a  defrauded 
cestui  que  or  for  knowingly  receiving  funds  iij  settle¬ 
ment  of  private  obligations  which  in  equity  belonged 
to  a  third  party,  or  for  knowingly  assisting  in  a 
breach  of  trust  as  a  result  of  which  action  a  special 
trust  fund  was  depleted.  In  these  cases  the  elemental 
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principles  of  equity  have  been  set  out.  and  the  Uni¬ 
form  Fiduciaries  Act  in  no  wise  attempted  to  relieve 
a  bank  from  liability  to  the  beneficiarv  of  the  account, 
if  the  bank  receives  a  check  in  payment  of  the  per¬ 
sonal  debt  of  the  fiduciary  drawn  on  funds  especially 
earmarked  for  the  benefit  of  a  certain  individual  or 
individuals,  or  if  the  check  in  payment  of  a  private 
obligation  is  payable  to  the  bank  itself,  and  in  such 
other  cases  wherein  the  bank  has  knowledge  of  facts 
as  amount  to  bad  faith  on  its  part  in  honoring  a 
check. 

When  Congress  enacted  this  legislation  (Title  11, 
Chap.  3,  Sections  31-44,  Code  of  D.  C.),  it  had  no 
intention  of  changing  or  qualifying  well  established 
principles  of  equity  which  hold  that  if  a  bank  accepts 
payment  to  discharge  a  mere  personal  debt  to  it,  the 
bank  takes  the  money  at  its  peril  of  having  to  refund, 
if  in  fact  the  trust  deposit  is  depleted,  as  was  held  in 
the  case  of  $ank  vs.  Insurance  Company ,  104  U.  S. 
54;  Conqueror  Trust  Co.  vs.  Fidelity  and  Deposit  Co. 
of  Maryland,  63  Fed.  (2nd),  833;  Union  Stock  Yards 
National  Dank  vs.  Gillispic,  137  U.  S.  411;  Manhat¬ 
tan  Bank  vs.  Walker ,  130  U.  S.  267;  U.  S.  vs.  Bnt- 
tenvorth-Judson  Corp.}  267  U.  S.  387,  and  the  many 
other  cases  cited  above.  Congress  did  not  intend 
through  this!  legislation  to  permit  a  fund  to  be  de¬ 
pleted  through  its  transfer  to  another  account  in  the 
same  depository  and  permit  a  bank  to  be  relieved 
from  any  responsibility  of  making  restitution  where 
it  had  full  knowledge  of  the  character  of  the  special 
account,  where  it  had  full  knowledge  of  the  transfer 
of  this  special  fund  to  a  general  account  and  where 
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it  actually  appropriated  or  received  part  of  this  fund 
in  payment  of  a  private  obligation. 

In  this  connection  the  House  Committee  on  the 
District  of  Columbia  in  its  report  on  this  legislation 
(House  Rep.  875,  70th  Cong.  1st  Sess.)  seated:  “A 
dishonest  fiduciary  can  easily  cover  his  tracks  by 
transferring  property  he  intends  to  convert  to  his 
own  use,  first  to  a  straw  man  and  afterwards  to  him¬ 
self,  so  that  no  reasonable  inquiry  would  reveal  his 


dishonesty.”  Congress  felt  that  where  a  bank  par¬ 
ticipated  in  a  trust  fund  to  its  personal  benefit  or 
knowingly  aided  in  the  diversion  of  a  fund,  it  should 
continue  liable  to  make  restitution  under  thL  general 


doctrines  of  equity. 

The  House  Committee  in  this  same  report  stated: 
'‘Much  of  the  proposed  act  is  merely  declaratory  of 


existing  law  as  established  in  many  jurisdictions.' 


(Italics  inserted.) 

Sections  7  and  8  of  the  Uniform  Fiduca  ries  Act 
provide  that  if  a  check  ‘‘is  payable  to  the  drawee  bank 


and  is  delivered  to  it  in  payment  of  or  as  seclirity  for 
a  personal  debt  of  the  fiduciary  to  it,  the  bank  is 
liable  to  the  principal  if  the  fiduciary  in  fact  commits 
a  breach  of  his  obligation  as  fiduciary  in  drawing  or 
delivering  the  check.”  Certainly  in  this  proceeding 
there  was  a  breach  of  obligation  on  the  part  of  the 
fiduciary  in  transferring  the  special  trust  funa  created 
for  the  benefit  of  the  Shoreham  Building  noteholders, 
to  the  general  account  of  Swartzell,  Rheem  &  Hensey 
Company  at  the  appellee  bank,  in  which  account  an 
overdraft  occurred  on  July  16,  1930,  throiigh  the 
payment  of  the  Southern  Dairies  note — as  through 
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this  transfer,  this  overdraft  was  automatically  wiped 
out  and  the  appellee  bank  received  payment  of  its 
private  obligation. 

These  sections  probably  are  sufficiently  broad  to 
also  cover  the  liability  of  the  appellee  bank  for  ac¬ 
cepting  the  check  of  $635,105.83  on  July  17,  1930,  in 
payment  of  the  loan  of  $635,000.00  made  by  the  ap¬ 
pellee  bank  on  the  previous  day,  as  the  transfer  of 
the  fiduciary  fund  to  the  general  account  of  Swart- 
zell,  Rheem  &  Hensey  Company  was  merely  a  pre¬ 
liminary  step  before  permitting  the  appellee  bank  to 
participate  therein,  as  well  as  a  subterfuge — and  the 

fund  is  sufficientlv  earmarked  so  as  to  make  the  check 

* 

of  $635,105.83  directlv  traceable  to  the  trust  account. 

Section  5  of  this  act  has  reference  to  general  cred¬ 
itors  and  likewise  has  a  similar  provision  whereby  the 
creditor  is  held  liable  for  funds  received  by  him,  if 
the  fiduciary  in  fact  commits  a  breach  of  his  obliga¬ 
tion  as  fiduciarv  in  drawing  or  delivering  the  instru- 
ment. 

But  irrespective  whether  Sections  5,  7,  or  8  defi¬ 
nitely  apply  in  holding  the  appellee  bank  liable  in  this 
proceeding,  the  other  sections  of  this  act  certainly  do 
not  specifically  relieve  the  appellee  hank  from  liability , 
and  if  the  facts  involved  herein  are  not  specifically 
covered  by  any  provision  of  this  enactment,  the  ap¬ 
pellee  bank  is  necessarily  held  to  accountability  under 
section  12  of  this  act  which  provides  as  follows:  '‘In 
any  case  not  provided  for  in  this  act,  the  rules  of 
law  and  equity  including  the  law  merchant  and  to 
rules  of  law  and  equity  relating  to  trust  agency  ne¬ 
gotiable  instruments  and  banking,  shall  continue  to 
apply.” 
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(6)  Specific  Errors  Committed  by  the  Trial  Court. 

Appellants  have  assigned  a  number  of  errors  com¬ 
mitted  by  the  Trial  Court,  heretofore  set  but  in  full, 
and  specific  reference  will  now  be  made  to  sqch  errors. 

(a)  Errors  1  and  2 

I 

Errors  1  and  2  have  reference  to  the  general  hold¬ 
ings  of  the  Trial  Court  in  denying  to  the  appellants 
any  of  the  relief  as  prayed  for  and  in  relieving  the 
appellee  from  any  liability  to  the  appellants.  These 
errors  naturally  relate  to  the  entire  proceeding.  By 
reason  of  the  bad  faith  manifested  on  the  p^rt  of  the 
bank  in  knowingly  assisting  in  the  depletion  of  the 
fiduciary  fund,  this  Honorable  Court  would  be  justified 
in  holding  the  appellee  bank  accountable  for  the  re¬ 
establishment  or  restoration  of  the  entire  trlust  fund, 
less  such  amount  as  was  actually  paid  to  the  note¬ 
holders  in  cash.  But  the  appellee  bank  could  and 
should  be  held  accountable  at  least  to  the  bxtent  of 
$819,296.34  together  with  interest  from  July  16, 
1930,  on  account  of  the  personal  appropriation  by  the 
appellee  of  the  proceeds  of  the  trust  fund  in  settle¬ 
ment  of  private  obligations  due  the  appellee  bank, 
irrespective  of  any  bad  faith  on  the  part  of  said  ap¬ 
pellee.  The  law  is  very  positive  as  to  this  liability, 
without  any  qualification  whatsoever. 

(b)  Errors  2,  23—38 

The  Trial  Court  clearly  erred  in  holding,  a|s  set  out 
in  Error  3,  that  Swartzell,  Rheem  &  Hensby  Com¬ 
pany  as  agent  for  the  Shoreham  Building  noteholders, 
did  not  misappropriate  on  July  16,  and  July  17,  1930, 
any  part  of  the  moneys  received  by  said  company  in 
payment  of  the  Shoreham  Building  notes.  In  fact, 
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in  the  Rhoderick  case,  heretofore  cited,  the  Court  held 
“their  loss  (the  noteholders)  occurred  as  the  result  of 
what  subsequently  happened,  and  this  subsequent  hap¬ 
pening  was  the  unlawful  act  of  their  own  agents.” 

With  reference  to  Error  23,  the  record  would  sug¬ 
gest  that  Nevius  had  knowledge  that  an  overdraft 
had  been  created  in  the  general  account  of  Swartzell, 
Rheem  &  Hensey  Company  on  July  16,  1930,  at  the 
time  it  occurred.  Instead  of  causing  the  balance  of 
this  account  to  be  verified  at  the  time  of  the  presenta¬ 
tion  of  the  check  in  payment  of  the  Southern  Dairies 
note,  as  was  the  usual  custom  of  the  bank,  Nevius 
directed  the  teller  to  accept  the  check  for  payment, 
without  instructing  the  latter  to  do  anvthing  with 
regard  to  ascertaining  the  status  of  said  account. 
This  action  would  certainly  tend  to  support  the  con¬ 
tention  that  Nevius  knew  the  condition  of  this  ac¬ 
count  at  the  time — the  circumstances  pertaining  to 
the  transfer  of  the  special  fund  to  the  general  account 
of  the  Swartzell  Company  almost  immediately  after 
the  creation  of  the  overdraft,  would  also  tend  to  em¬ 
phasize  Nevius’  knowledge  of  the  overdraft  at  the  : 
time  it  occurred.  It  should  also  be  remembered  that 
although  the  Southern  Dairies  note  was  presented  for 
payment  after  banking  hours,  that  Nevius  personally 
was  singled  out!  by  the  bookkeeper  of  the  bank  as  the 
bank  official  to  be  “notified”  of  the  overdraft  that  same 
afternoon.  If  he  actually  was  so  “notified”  it  appar¬ 
ently  was  common  knowledge  among  the  bank  em¬ 
ployees  that  Nevius  was  particularly  interested  in  the 
adjustments  between  the  appellee  bank  and  the  fidu¬ 
ciary — in  the  matter  of  the  private  indebtedness  of 
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the  fiduciary  to  the  appellee  bank.  In  this  connection 
it  should  also  be  remembered  that  on  July  1 17,  1930, 
Handy,  bookkeeper  of  Swartzell,  Rheem  &  Hensey 
Company,  was  instructed  by  Rheem  to  tak^  up  with 
Nevius  the  entry  of  the  deposit  of  $2,341,^45.80,  in 
the  pass  book  of  the  general  account  of  said  bompany, 
said  deposit  having  been  made  previously. 

The  fact  that  the  testimony  of  Mr.  Nevius  was 
contradicted  by  other  witnesses  in  a  number  of  par¬ 


ticulars  would  also  indicate  that  he  had  mor^  intimate 
knowledge  of  most  of  the  important  features  of  this 


case. 

The  Trial  Court  also  was  not  justified  in  holding 
that  the  deposit  of  $2,341,645.80  was  madje  in  the 
general  account  of  Swartzell,  Rheem  &  Hensley  Com¬ 
pany  by  a  representative  of  said  company  on  July  17, 
1930  (Error  24),  as  the  only  representativ^  of  the 
bank  who  claimed  having  any  knowledge  of j  the  de¬ 
posit  of  this  check  was  Donald  A.  McCormjack,  the 
teller  who  handled  the  deposit  itself,  who  whqn  asked 
“who  made  the  deposit"  answered  “I  don’t  know;  I 
took  it  in.  I  do  not  remember  who  brought}  it  in.” 
.(Statement,  p.  93.)  And  the  only  representative  of 
Swartzell,  Rheem  &  Hensey  Company  who  |testified 
in  this  proceeding  was  Charles  W.  Handy,  who  stated 
that  he  never  saw  the  check  covering  the  deposit  of 
$2,341,645.80  and  that  his  only  connection  With  the 
transaction  was  on  July  17,  1930,  when  he  ^vas  re¬ 
quested  to  take  the  pass  book  over  to  Nevius  at  the 
appellee  bank  and  cause  credit  of  the  deposit  previ¬ 
ously  made  to  be  entered  in  the  pass  book.  ^State¬ 
ment,  p.  5.)  1 
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Although  specific  evidence  is  lacking  that  the  de¬ 
posit  of  $2,341,645.80  in  the  general  account  of 
Swartzell,  Rheem  &  Hensey  Company  at  the  appellee 
bank  was  made  bv  witness  Avon  M.  Nevius,  the  rec- 
ord  certainly  does  not  warrant  a  definite  finding  by 
the  Trial  Court  that  said  deposit  was  not  made  by 
Nevius.  (Error  25.)  On  the  contrary,  the  circum¬ 
stances  would  strongly  indicate  that  the  deposit  was 
actually  made  by  Nevius. 

Error  26  has  reference  to  the  holding  that  the 
crucial  question  in  the  case  is  whether  or  not  there 
was  a  breach  of  obligation  by  Swartzell,  Rheem  & 
Hensey  Company  in  drawing  check  for  $635,105.83 
on  July  17,  1930.  There  are  a  number  of  matters 
that  must  be  considered  before  consideration  can  be 
given  this  particular  incident  that  occurred  on  July 
17,  1930,  such  as  the  opening  of  the  special  account, 
the  payment  of  the  Southern  Dairies  note,  and  the 
transfer  of  the  special  fund  to  the  general  account  of 
the  Swartzelli  Company,  which  automatically  erased 
the  overdraft. 

The  Trial  Court  clearly  erred  in  holding  (Error  27) 
that  there  was  no  misapplication  or  breach  of  obliga¬ 
tion  when  the  check  for  $635,105.83  was  drawn,  de¬ 
livered  to  and  accepted  by  the  appellee  bank.  This 
fund  was  traceable  to  the  fiduciary  account  which  was 
definitely  earmarked  and  which  account  the  appellee 
bank  well  knew  to  consist  entirely  of  money  belong¬ 
ing  to  the  beneficiaries  of  the  trust  account.  The 
fact  that  the  special  account  was  first  transferred  to 
the  general  account  of  Swartzell,  Rheem  &  Hensey 
Company  would  not  sustain  a  defense  that  there  was 
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no  misapplication  of  funds  in  the  matter  of  the  re¬ 
payment  of  the  loan  of  $635,000.00  on  July  17,  1930. 

There  also  can  be  no  legal  defense  to  the  fnisappli- 
cation  of  said  fund  of  $635,105.83  (Error  28),  that 
there  was  delivered  to  Swartzell,  Rheem  &  IJensey 
Company  at  the  time  of  this  repayment,  fifst  trust 
notes  secured  on  the  Westchester  Apartment  (amount- 

I 

ing  to  $859,000.00.  These  notes  were  in  th^  posses¬ 
sion  of  Swartzell,  Rheem  &  Hensey  Company  at  the 
time  application  was  made  upon  the  appellee  bank  for 
a  loan  of  $635,000.00  IN  CASH.  The  Shoreham 
trust  could  not  have  been  paid  off  in  Westchester 
notes  or  any  other  kind  of  notes  and  the  appellee  bank 
well  understood  this  to  be  a  fact.  It  makes  abso¬ 
lutely  no  legal  difference  whether  the  amount  of  the 
loan  was  collaterally  secured  or  not.  The  law  is  well 
settled,  as  pointed  out  in  the  many  cases  heretofore 
cited,  that  in  the  event  a  bank  appropriates  or  ac¬ 
cepts  any  cash  from  a  special  fund  which  it  kfiows  to 
be  of  a  fiduciary  character,  it  accepts  such  cafh  at  its 
peril  and  must  make  refund  thereafter ,  to  the  bene¬ 
ficiaries  of  such  account ,  in  the  event  the  beneficiaries 
fail  to  receive  payment  from  said  fund. 

Error  29  has  reference  to  the  Trial  Court’s  bolding 
that  in  order  to  show  a  misapplication  of  fiends  at 

tention 
Rheem 
be  in- 


the  time,  there  must  be  evidence  to  show  an  iq 
to  apply  that  money  to  the  use  of  Swartzell, 

&  Hensey  Company.  The  intent  can  certainh 
ferred  from  the  circumstances  in  the  case  and  specific 


evidence  necessarily  need  not  be  introduced  tq 
lish  such  intent.  However,  in  the  instant  cas 
actually  was  direct  evidence  of  breach  of  trust 


estab- 
i  there 
on  the 


t 
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part  of  Swartzell,  Rheem  &  Hensey  Company  in  mis¬ 
application  of  funds,  and  which  breach  of  trust  the 
appellee  bank  was  well  aware  of. 

Error  30  has  reference  to  a  defense  interposed  by 
the  appellee  bank  at  the  trial  that  after  the  payment 
of  the  loan  of  $635,000.00  to  the  appellee  bank, 
Swartzell,  Rheem  &  Hensey  Company  had  over  one 
and  a  half  million  dollars  in  cash,  first  trust  notes  on 
the  Westchester  Apartment  for  $859,000.00,  a  second 
trust  note  on  the  Shoreham  Building  of  $400,000.00 
on  which  within  a  few  days  Swartzell,  Rheem  &  Hen- 
Company  borrowed  $200,000.00,  and  an  equity  in  the 
Hurley- Wright  Building  on  which  in  September, 
1930.  Swartzell,  Rheem  &  Hensey  Company  borrowed 
SI 00,000.00.  i  Such  a  defense  is  unsound  and  unsup¬ 
ported  by  the  law.  The  fact  is,  that  after  payment  of 
the  loan  of  $635,000.00  to  the  appellee  bank,  Swart¬ 
zell,  Rheem  &  Hensey  Company  should  have  had 
$2334,750.00'  in  cash ,  the  amount  that  Nevius,  as 
representing  the  appellee  bank,  reported  to  the  title 
company  as  being  on  hand  on  July  16,  1930  (State¬ 
ment,  pp.  13,  14),  in  order  to  make  possible  the  set¬ 
tlement  of  the  Shoreham  Building  transaction.  The 
appellee  bank  ' well  knew  that  this  settlement  was  to 
be  made  in  cash  and  not  bv  way  of  Westchester 
notes,  or  any  other  kind  of  notes,  or  else  it  zcoitld  not 
haz’e  been  necessary  to  borrow  the  $635,000.00  from 
the  appellee  bank  on  July  16.  There  was  a  breach  of 
trust  on  the  part  of  the  fiduciary  in  the  depletion  of 
the  trust  fund  and  the  appellee  bank  knowingly  as¬ 
sisted  in  said  breach  of  trust,  and  inasmuch  as  the 
noteholders  were  not  actually  paid  the  amounts  to 
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which  they  were  entitled,  the  doctrine  applies  that  the 
appellee  bank  is  accountable  to  make  restitution  of 
said  trust  fund — at  least  to  the  extent  of  the  amount 
that  it  personally  appropriated  in  settlement  of  pri¬ 
vate  obligations  to  the  prejudice  of  the  noteholders. 

The  holding  of  the  Trial  Court  (Error  131)  that  so 
far  as  the  overdraft  of  approximately  $1/18,000.00  is 
concerned,  although  it  preceded  the  transaction  in¬ 
volving  payment  to  the  bank  of  $635,105.$3,  it  is  of 
the  same  legal  effect  as  the  contention  in  ItLrror  30 — 
is  absolutely  without  legal  support  and  counsel  for 
appellee  bank  cannot  support  either  this  folding  or 
the  preceding  holding  with  legal  authorities.  The 
appellee  bank  apparently  permitted  the  overdraft  to 
occur  because  it  well  knew  that  it  would  be  reim¬ 
bursed  promptly  from  the  funds  in  the  fiduciary  ac¬ 
count;  and  if  it  did  not  actually  know  that  the  reim¬ 
bursement  would  be  made  from  the  fiduciary  account 
at  the  time  of  the  overdraft,  it  certainly  ha\l  definite 
knowledge  that  when  the  fiduciary  fund  zvas  trans¬ 
ferred  to  the  general  account  of  Swart  sell,  Jj? lieem  & 
Hensey  Company f  it  automatically  appropriated  an 
amount  to  adjust  the  private  obligation  of  the  fiduci¬ 
ary  caused  by  said  overdraft — and  the  appellee  bank 
made  no  attempt,  thereafter,  to  make  restitution  of 
this  amount  in  the  trust  fund,  or  to  call  upoif  Swart- 
zell,  Rheem  &  Hensey  Company  for  adjustment  of 
the  amount  of  the  overdraft  from  some  othet  source. 

The  holding  of  the  Trial  Court  that  the  bijeach  of 
obligation  of  the  fiduciary  did  not  occur  on  July  16 
or  17,  1930  (Error  32),  is  not  supported  by  the  rec¬ 
ord,  and  the  various  breaches  of  trust  occurring  on 
these  dates  have  heretofore  been  set  out  in  detail. 
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Error  33  has  reference  to  the  Trial  Court's  finding 
that  in  the  event  it  was  in  error  in  holding  that  there 
was  no  breach  of  obligation  on  said  dates,  that  Sec¬ 
tion  9  of  the  Uniform  Fiduciaries  Act  is  applicable  to 
the  situation  in  favor  of  the  appellee  bank.  This  hold¬ 
ing  is  also  unsupported  in  law  or  in  fact. 

Section  9  of  said  Act  reads  as  follows: 

“If  a  fiduciary  makes  a  deposit  in  a  bank  to  his 
personal  credit  of  checks  drawn  by  him  upon  an 
account  in  his  own  name  as  fiduciary,  or  of 
checks  payable  to  him  as  fiduciary,  or  of  checks 
drawn  bv  him  upon  an  account  in  the  name  of 
his  principal  if  he  is  empowered  to  draw  checks 
thereon,  or  of  checks  payable  to  his  principal  and 
endorsed  by  him,  if  he  is  empowered  to  endorse 
such  checks,  or  if  he  otherwise  makes  a  deposit 
of  funds  held  bv  him  as  fiduciarv,  the  bank  re- 
ceiving  such  deposit  is  not  bound  to  inquire 
whether  the  fiduciary  is  committing  thereby  a 
breach  of  his  obligation  as  fiduciarv;  and  the 
bank  is  authorized  to  pay  the  amount  of  the  de¬ 
posit  or  any  part  thereof  upon  the  personal  check 
of  the  fiduciary  without  being  liable  to  the  prin¬ 
cipal,  unless  the  bank  receives  the  deposit  or  pays 
the  check  with  actual  knowledge  that  the  ficluci- 
arv  is  committing  a  breach  of  his  obligation  as 
fiduciary  in  making  such  deposit  or  in  drawing 
such  check,  or  with  knowledge  of  such  facts  that 
its  action  in  receiving  the  deposit  or  paying  the 
check  amounts  to  bad  faith.” 

That  part  of  this  section  that  relieves  a  bank  from 
responsibility  from  inquiring  whether  a  fiduciary  is 
committing  a  breach  of  his  obligation  as  fiduciary  in 
receiving  a  deposit  for  credit  of  the  personal  account 
of  fiduciary,  undoubtedly  applies  w’herein  the  fiduci¬ 
ary's  account  is  with  another  bank,  and  such  situa- 
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tion,  of  course,  is  not  analogous  to  the  instant  pro¬ 
ceeding.  In  this  case  it  is  important  to  femember 
that  the  fiduciary  account  and  the  personal  account 
(general  account  of  Swartzell,  Rheem  &  Hensey  Com¬ 
pany)  were  both  in  the  same  banking  institution  and 
the  appellee  bank  therefore  had  definite  knowledge 
and  information  as  to  facts  and  circumstances  which 
put  it  definitely  on  notice  that  a  breach  of  trust  was 
being  perpetrated  by  the  fiduciary  in  causing  a  de¬ 
posit  of  the  check  of  $2,341,645.80  in  the  fiduciary's 
personal  account  with  the  appellee  bank. 

Error  34  has  reference  to  the  Trial  Court’fe  finding 
that  in  order  to  hold  the  bank  liable  under  Section  9 
of  the  Uniform  Fiduciaries  Act,  it  would  be  necessary 
for  the  bank  to  have  had  actual  knowledge  that 
Swartzell,  Rheem  &  Idensey  Company  was  commit¬ 
ting  a  breach  of  its  obligation  in  paying  the  loan  of 
$635,000.00  or  that  the  bank  had  knowledge  of  such 
facts  that  its  action  in  accepting  the  paymeijt  of  the 
note  would  amount  to  bad  faith  or  dishonesty.  It 
has  been  pointed  out  in  commenting  on  Error]  33  that 
Section  9  of  the  Uniform  Fiduciaries  Act  has  refer¬ 
ence  to  situations  where  the  personal  account  of  the 
depositor  is  with  a  banking  institution  other  than 
where  a  fiduciary  account  is  kept,  and  is  not  appli¬ 
cable  to  the  present  case,  and  further  commeht  as  to 
this  error  is  therefore  unnecessary. 

It  has  been  shown  under  the  long  line  of  authori¬ 
ties  cited  that  bad  faith  or  dishonesty  on  the  part  of 
a  bank  is  unnecessary  to  hold  it  accountable  to  bene¬ 
ficiaries  of  any  special  fund  to  the  extent  of  the 
amount  appropriated  by  the  bank  from  fiduciary  funds 
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in  settlement  of  private  obligations.  But  in  the  in¬ 
stant  proceeding  the  record  most  emphatically  evi¬ 
dences  bad  faith  on  the  part  of  the  appellee  bank  in 
accepting  payment  of  the  overdraft  of  approximately 
$178,000.00  and  in  accepting  the  payment  of 
$635,105.83  in  repayment  of  the  two  loans  totaling 
$635,000.00  covered  by  cashier’s  checks  issued  by  the 
appellee  bank  on  July  16,  1930. 

And  the  Trial  Court  was  quite  in  error  in  holding 
(Error  35)  that  there  was  no  bad  faith  on  the  part 
of  the  appellee  bank  in  accepting  trust  funds  in  pay¬ 
ment  of  the  two  private  obligations  referred  to. 

The  Trial  Court  likewise  erred  in  holding  (Error 
36)  that  in  the  event  it  was  mistaken  in  its  conclu¬ 
sion  that  there  was  no  breach  of  obligation,  at  the 
time  the  appellee  bank  accepted  payment  of  the  over¬ 
draft  of  approximately  $178,000.00,  and  in  accepting 
the  check  in  the  sum  of  $635,105.83  in  payment  of 
the  loans  made  by  the  appellee  bank  on  the  preceding 
day,  it  did  not  have  actual  knowledge  of  the  breach 
of  obligation. 

The  appellee  bank  is  held  liable  if  it  accepted  these 
payments  with  actual  knowledge  of  the  breach  of  ob¬ 
ligation  of  the  fiduciary  or  if  it  had  knowledge  of 
such  facts  that  its  action  in  accepting  said  payments 
amounted  to  bad  faith.  The  alternatives  of  “actual 
knowledge”  or  “knowledge  of  facts  to  put  appellee 
bank  on  notice”  are  embodied  in  both  the  general 
principles  of  equity  as  well  as  under  the  provisions 
of  the  Uniform  Fiduciaries  Act.  In  the  instant  pro¬ 
ceeding  the  record  most  emphatically  sets  out  actual 
knowledge  that  the  bank  had  from  its  own  records, 
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ledger  accounts  and  signature  cards,  as  well  as  actual 
knowledge  of  its  officers  and  official  representatives 
obtained  by  them  in  line  of  their  duty. 

Errors  37  and  38  take  exception  to  the  ruling  of 
the  Trial  Court  in  holding  that  the  appellee  bank  and 
all  of  its  officers  and  employees  taking  part  in  or  hav¬ 
ing  any  connection  with  the  transaction  Herein  in¬ 
volved  acted  in  good  faith  in  the  settlement  of  the 
Shoreham  Building  transaction  or  in  any  matters  per¬ 
taining  thereto.  Such  findings  are  absolutely  unsup¬ 
ported  by  the  record. 

(c)  Errors  9—17,  22 

Errors  9-17,  22  have  reference  to  the  admission  in 
evidence  by  the  Trial  Court  of  testimony  as  to  tele¬ 
phone  conversations  between  Robert  V.  Fleming,  presi¬ 
dent  of  the  appellee  bank,  and  W.  J.  Booh^r  of  the 
New  York  Title  and  Mortgage  Company  and  be¬ 
tween  Fleming  and  Edmund  D.  Rheem,  his  fellow 
director,  and  testimony  as  to  conversations  between 
officers  and  employees  of  the  appellee  bank,  a|s  well  as 
testimony  as  to  telephone  conversations  overheard  by 
witnesses  produced  by  the  appellee  bank. 

The  error  in  the  admission  of  such  evidence  is  very 
apparent  and  cannot  be  supported  under  any  rules  of 
evidence.  Such  testimony  was  intended  to  serve  as 
self-serving  statements  which  as  a  matter  of  law 
were  entirely  inadmissible,  had  no  probative  value  in 
law,  and  were  entirely  hearsay. 

In  this  connection,  it  may  be  well  to  set  out  the 
meaning  of  hearsay  evidence  as  defined  in  £2  C.  J. 
199,  Sec.  166:  j 
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‘‘Evidence  is  called  hearsay  when  its  probative 
force  depends,  in  whole  or  in  part,  on  the  com¬ 
petency  and  credibility  of  some  person  other  than 
the  witness  by  whom  it  is  sought  to  produce  it.” 

The  rule  excluding  hearsay  as  set  out  in  22  C.  J. 
199-205,  Sec.  167,  is  as  follows: 

“The  Courts  will  not  receive  the  testimony  of  a 
witness  as  to  what  some  other  person  told  him, 
as  evidence  of  the  existence  of  the  fact  asserted. 
The  rule  of  exclusion  is  the  same  whether  the 
evidence  offered  consists  of  a  statement  purport¬ 
ing  to  be  based  on  the  declarant’s  own  knowl¬ 
edge  but  objectionable  as  unsworn,  or  of  a  sworn 
statement  as  to  matters  known  to  the  declarant 
only  through  hearsay.  The  reason  for  the  rule 
is  that  the  unsworn  statement  of  a  person  not 
called  asj  a  witness  or  subjected  to  the  test  of 
cross-examination  is  not  recognized  as  having  a 
sufficient  probative  effect  to  raise  an  inference 
that  the  fact  is  as  stated.” 

(d)  Error  No.  4 

A  serious  error  was  committed  by  the  Trial  Court 
(Error  4)  ini  its  refusal  to  admit  in  evidence  the 
letter  of  instructions  from  the  New  York  Title  and 
Mortgage  Company  to  the  District  Title  Company 
enclosing  check  of  $1,556,645.80  and  the  letter  of  in¬ 
structions  dated  July  16,  1930,  from  the  Shoreham 
Investment  Company  to  the  District  Title  Company 
enclosing  check  for  $150,000.00,  both  of  which  let¬ 
ters  Stadtler  had  with  him  at  the  appellee  bank  at  the 
time  of  the  opening  of  the  special  fiduciary  account. 
These  letters  iare  both  set  out  in  the  Statement  of 
Evidence,  pages  16-18.  An  examination  of  them  un¬ 
questionably  discloses  their  relevancy,  competency  and 
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materiality  to  the  issues  involved  in  this  proceeding. 
These  letters  contained  direct  instructions  regarding 
the  opening  of  the  fiduciary  account,  the  title  of  said 
account,  and  the  conditions  under  which  the  respec¬ 
tive  checks  transmitted  were  to  be  deposited.  In  the 
letter  from  the  New  York  Title  and  Mortgage  Com¬ 
pany,  the  local  title  company  was  specifically  in¬ 
structed  that  the  “check  for  $1,556,645.80  is  to  be 
applied  toward  the  payment  of  the  indebtedness  of 
$2,250,000.00  secured  by  the  deed  of  trust,  j  of  Au¬ 
gust  1,  1928.  And  the  letter  from  the  Shor^ham  In¬ 
vestment  Company  in  effect  provided  that  the  check 
of  $150,000.00  was  also  to  be  applied  toward  the  pay¬ 
ment  of  the  indebtedness  of  $2,250,000.00  secured  by 
said  trust.  These  letters  were  placed  on  the  desk  of 
Joseph  Byrd  Johnson,  wrho  was  in  charge  of  new  ac¬ 
counts  at  appellee  bank,  and  Stadtler  of  tjie  Title 
Company  referred  to  them  “all  the  time”  (Statement, 
p.  15).  Didn’t  the  appellee  bank,  therefore,  know 
beyond  any  question  that  it  had  no  right  to  appropri¬ 
ate  any  of  this  fund  in  adjustment  of  the  overdraft 
resulting  from  the  payment  of  the  Southern  Dairies 
note  on  July  16,  1930?  The  answer  in  the  affirma¬ 
tive  is  irresistible  and  unquestionably  points  to  liabil¬ 
ity  of  the  appellee  bank.  The  letter  of  instructions 
from  the  New  York  Title  Company  directed  that 
the  check  enclosed  be  deposited  -in  the  special  ac¬ 
count  toward  the  payment  of  the  indebtedness  of 
$2,250,000.00  in  an  account  specifically  earmarked 
for  the  benefit  of  the  noteholders  described  in  the 
trust  of  August  1,  1928,  “when,  as  and  if  an  amount 
is  on  deposit  in  said  account,  which  together  with 
said  check  for  $1,556,645.80  will  equal  the  sum  of 
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$2,250,000.00,  plus  accrued  interest  and  prepayment 
interest  of  two  months,  as  provided  in  said  deed  of 
trust.”  Pencil  notations  made  by  Stadtler  of  the 
amounts  of  principal,  accrued  interest  and  advance 
interest  required  to  pay  off  the  trust  of  August  1, 
1928,  also  appeared  on  said  letter.  Said  letter  also 
instructed  the  District  Title  Company  that  “proper 
release  of  the  deed  of  trust  (of  August  1,  1928)  re¬ 
corded  in  Liber  6194,  Folio  347,  is  to  be  recorded  by 
vou”,  and  said  release  was  accordingly  executed  on 
July  16,  1930,  by  the  trustees  of  said  trust  and  re¬ 
corded  by  the  District  Title  Company  in  the  Land 
Records  of  the  District  of  Columbia  on  July  17,  1930, 
at  11.46  o'clock  a.  m.  (Statement,  p.  29.) 

This  letter  of  instructions  also  required  the  Dis¬ 
trict  Title  Company  to  have  the  $300,000.00  note 
securing  the  trust  of  January  9,  1930  (which  was 
not  recorded  ujitil  July  10,  1930,  upon  default  in  pay¬ 
ment  of  the  Southern  Dairies  note) — surrendered  to 
the  District  Title  Company  and  properly  cancelled, 
and  further  instructed  the  Title  Company  that  “a 
proper  release  of  said  deed  of  trust  is  to  be  recorded 
by  you.”  And  this  release  was  also  executed  on  July 
16,  1930,  and  also  recorded  by  the  District  Title  Com¬ 
pany  on  July  17,  1930,  at  11.48  a.  m.  (Statement, 
p.  29.) 

Stadtler’s  testimony  laid  sufficient  foundation  for 
the  admissibility  of  these  letters  in  evidence  and  the 
other  evidence  adduced  at  the  trial,  subsequent  to  the 
testimony  of  Stadtler,  also  served  as  sufficient  basis 
for  the  admission  in  evidence  of  said  letters,  and  this 
Honorable  Court  will  unquestionably  recognize  the 
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jjidiced  in 
ssion  in 


fact  that  the  noteholders  were  seriously  pre 
the  Trial  Court’s  ruling  denying  the  admil 
evidence  of  said  letters  of  instructions. 

(e)  Errors  5-8,  18—21,  39 


Errors  5-8,  18-21,  39  have  reference  to  errors  com¬ 
mitted  by  the  Trial  Court  in  permitting  evidence  to  be 
introduced  on  behalf  of  the  appellee  bank  as  to  mat¬ 
ters  totally  irrelevant,  immaterial  and  incompetent  in 
this  proceeding,  and  in  no  wise  constituting  a  valid  or 
legal  defense  to  any  of  the  material  issues  involved  in 
this  proceeding. 

(f)  Error  No.  40 


Error  40  has  reference  to  the  overruling  bv  the 
Trial  Court  of  appellants’  objections  and  supplemental 
objections  to  the  Findings  of  Fact  and  Conclusions  of 


Law.  It  has  been  pointed  out  in  the  early 


part  of 


this  argument  that  this  Honorable  Court  would  be 
justified  in  rejecting  the  findings  of  the  Tripl  Court 
deemed  partly  erroneous  or  deemed  to  resiilt  in  an 
unjust  decree.  ( Erhardt  vs.  Boone  State  Bank,  65 
Fed.  (2nd)  48.) 

After  the  proposed  Findings  of  Fact  and  Conclu¬ 
sions  of  Law  in  this  proceeding  were  submitted,  the 
appellants  vigorously  objejcted  to  a  number  of  im¬ 
proper  findings,  many  of  which  have  been  set  out  as 
individual  errors  committed  by  the  Trial  Court  and 
have  been  heretofore  discussed.  The  appellants  also 
urged  the  Trial  Court  to  embody  in  said  Findings  of 
Fact  and  Conclusions  of  Law  certain  additional  find¬ 
ings  which  were  consistent  with  the  weight  of  the 
evidence,  and  unquestionably  should  have  been  incor- 
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porated  therein  in  order  that  this  Honorable  Court 
may  have  before  it  a  complete  and  accurate  record 
for  review,  i  These  objections  of  appellants  and  re¬ 
quests  for  additional  findings  and  conclusions  of  law 
are  respectfully  called  to  the  attention  of  this  Honor¬ 
able  Court.  (Statement,  pp.  105-121.) 

(g)  Error  No.  41 

Error  41  provides  that  the  Trial  Court  erred  "in 
entering  the  decree  appealed  from",  and  there  can  be 
no  doubt  whatsoever  as  to  this  fact  upon  careful 
review  of  the  evidence  and  the  authorities  cited  herein. 


V.  CONCLUSION. 


< 


The  theory  of  this  proceeding  has  been  carefully 
explained,  the  facts  of  the  case  have  been  fairly  pre¬ 
sented,  the  law  applicable  to  the  present  situation  has 
been  fully  covered  and  specific  attention  has  been 
called  to  the  many  prejudicial  errors  committed  by  the 
Trial  Court,  which  unquestionably  justify  a  reversal 
of  the  decree  appealed  from  herein. 

There  is  absolutely  no  question  but  that  the  appellee 
bank  should  be  required  to  make  restitution  in  an 
amount  of  at  least  $819,296.34,  representing  the 
total  amount  of  the  overdraft  adjusted  with  the 
appellee  bank  and  the  repayment  of  the  total  loan  of 
$635,000.00  to  the  appellee  bank  on  July  17,  1930. 
The  law  very  definitely  supports  such  restitution,  irre¬ 
spective  of  any  bad  faith  that  may  have  been  mani¬ 
fested  on  the  part  of  the  appellee  bank. 

And  by  reason  of  the  bad  faith  on  the  part  of  said 
bank,  the  appellee  should  also  be  held  accountable  to 
make  such  additional  restitution  as  would  reimburse 
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all  noteholders  who  failed  to  receive  proper  payment 
under  the  Shoreham  Building  settlement. 

The  appellants  herein  ask  that  upon  reestablishing 
and  restoring  said  trust  fund,  together  with  interest, 
that  a  trustee  or  trustees  be  appointed  by  tie  Court 
to  receive  and  hold  said  fund  for  the  benefit  of  the 
noteholders  entitled  thereto,  and  to  distribute  said 
fund  to  the  noteholders  whose  notes  are  still  unpaid. 

It  is  respectfully  submitted  that  grievous  irror  has 


been  committed  by  the  Trial  Court  in  this  proceeding, 
and  that  in  the  interest  of  justice,  the  decree  of  the 
Trial  Court  should  be  reversed,  and  the  appellants 
and  other  Shoreham  Building  noteholders  similarly 


situated,  should  be  granted  the  relief  as  prayed  for 
herein. 

Respectfully  submitted, 

Marcus  Borchardt, 

Attorney  for  Appellants. 
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IN  THE 

Mntteti  States  Court  of  glppeate 

FOR  THE  DISTRICT  OF  COLUMBIA 
April  Term,  1936 

— 

j 

No.  6751  ! 

Otto  Werner,  and  others,  Appellants , 

v. 

Riggs  National  Bank,  Appellee. 

BRIEF  FOR  APPELLANTS. 

This  suit  was  brought  by  Otto  Wehner  and  sixt^-one 
other  plaintiffs  in  the  court  below,  subsequently  joined 
by  thirty-seven  intervenors,  owing  a  total  of  $249,550.00 
of  promissory  notes  secured  on  the  Shoreham  Building 
(R.  p.  81)  and  as  representatives  of  and  on  behalf  of 
all  other  of  such  noteholders,  to  establish  their  right 
as  against  Riggs  National  Bank  to  the  sum  of  $819,- 
296.34  upon  the  ground  that  the  Bank,  with  knowledge 
that  a  fund  in  its  hands  in  equity,  good  conscience  and 
fact  belonged  to  such  noteholders,  unlawfully  and  \iTith- 
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out  right  enriched  itself  and  wrongfully  deprived  said 
noteholders  by  taking  or  accepting  from  such  fund 
$819,296.34  in  payment  of  indebtedness  due  to  it. 

This  Court  has  already  held  that  the  loss  to  these 
noteholders  jwas  occasioned  by  an  improper  and  un¬ 
lawful  diversion  of  this  fund  after  it  was  deposited  in 
Riggs  Bank  (RJtoderick  v.  Swart  sell,  62  App.  D.  C.  180 
decided  after  this  suit  was  filed)  and  this  action  is  to 
establish  a  right  to  $819,296.34  of  such  fund  still  re¬ 
maining  in  the  hands  of  the  Riggs  National  Bank, 


the  same  having  been  received  by  it  out  of  funds  espe- 
ciallv  earmarked  for  the  payment  of  the  notes  of  these 
plaintiffs,  in  satisfaction  of  an  indebtedness  due  it  by 
the  Swartzel},  Rheem  and  Hensey  Company. 


STATEMENT  OF  THE  CASE. 

On  August  1,  1928,  Harry  Wardman  and  Thomas  P. 
Bones,  the  then  owners  of  the  Shoreham  Building,  lo¬ 
cated  at  15th iand  H  Streets  in  the  District  of  Columbia, 
being  indebted  to  the  Swart zell,  Rheem  &  Hensev  Com- 
pany  in  the  sum  of  $2,250,000  made,  executed  and  de¬ 
livered  to  it  2790  promissory  notes,  payable  to  the  or¬ 
der  of  an  officer  of  the  Swartzell  Company,  John  H. 
Holmead,  five  years  after  date,  with  interest  at  the  rate 
of  six  per  centum  per  annum,  and  secured  the  payment 
thereof  bv  a  first  deed  of  trust  on  said  Shoreham  Build- 
ing  (Statement,  p.  49). 

The  notes  were  subsequently  sold  by  the  Swartzell 
Company  to  987  persons  residing  in  32  states  of  the 
United  States,  the  District  of  Columbia,  the  Territory 
of  Hawaii,  and  in  three  foreign  countries  (Statement, 
p.  52).  These  are  the  notes  owned  by  the  plaintiffs  and 
intervenors  in  this  proceeding,  who  hold  $249,550.00 
thereof. 
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In  October,  1929,  War  dm  an  and  Bones  conveyed  the 
Shoreham  Building  to  Van  Vranken  and  Wissman,  two 
employees  of  the  Swartzell  Company,  who  held  title  for 
that  Company  (Statement,  p.  50).  In  January,  1930, 
Van  Vranken  and  Wissman,  as  the  holders  of  the  legal 
title,  placed  a  second  trust  on  the  Shoreham  Building 
to  secure  a  note  for  $300,000  and  this  note  was  used  as 
collateral  by  the  Swartzell  Company  to  secure  a  loan  of 
$255,000,  represented  by  the  note  of  the  Swartzell  Com¬ 
pany  in  that  amount,  which  note  and  collateral,  at  the 
time  particularly  referred  to  hereafter,  was  deposited 
in  the  Riggs  National  Bank  for  collection  (Statement, 
p.  3,  50).  This  deed  of  trust  was  not  recorded  until 
July  10,  1930  (Statement,  p.  28). 

On  March  7,  1930,  the  Swartzell  Company  filtered 
into  an  agreement  with  Patrick  J.  Hurley  and  Joseph 
I.  Cromwell  to  exchange  the  Shoreham  Building  for 
the  Hurley-W right  Building.  Under  the  terms  of  this 
agreement  the  Shoreham  Building  was  to  be  conveyed 
subject  to  the  existing  first  trust  of  $2,250,0j)0,  the 
Swartzell  Company  agreeing  that  upon  the  payijient  of 
the  sum  of  $250,000  on  the  principal  of  said  clebt  it 
would  extend  the  balance  of  $2,000,000  when  it  became 
due,  or,  at  the  expense  of  the  Swartzell  Company,  it 
would  replace  the  trust  with  another  not  to  exceed  the 
sum  of  $2,000,000  (Statement,  p.  2).  This  agreement 
was  subsequently  orally  amended  so  that  the  Shore¬ 
ham  Building  was  to  be  exchanged  upon  the  payment 
of  $150,000  in  cash  and  the  assumption  of  an  indebted¬ 
ness  on  the  Shoreham  Building  of  $2,000,000,  which  lat¬ 
ter  sum  was  then  to  consist  of  a  new  first  trust  loan  of 
$1,600,000  to  be  made  by  the  Metropolitan  Life  insur¬ 
ance  Company  and  a  second  trust  of  $400,000  to  be 
taken  by  the  Swartzell  Company  (Statement,  p.  f25). 
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The  terms  of  this  modified  exchange  agreement  were 
carried  out,  Van  Vranken  and  Wissman  conveying  the 
Shoreham  Building  to  the  Shoreham  Investment  Com¬ 
pany,  formed  by  the  new  owners  to  take  title,  the  deed 
being  dated  June  30,  1930,  and  recorded  July  9,  1930, 
(Statement,  p.  50)  the  Metropolitan  Life  Insurance 
Company  made  its  new  first  trust  loan  of  $1,600,000  and 
the  new  owners  put  up  their  $150,000  in  cash.  It  is  in 
connection  with  the  consummation  of  the  transaction 
involving  paying  off  the  old  first  trust  of  $2,250,000  in 
order  to  complete  the  exchange  and  refinancing  that 
the  situation  now  complained  of  arises. 

The  Metropolitan  Life  Insurance  Company  acted 
through  the  New  York  Title  and  Insurance  Company 
in  making  its  loan  of  $1,(500,000  (Statement,  p.  25).  On 
July  16,  1930,  the  New  York  Title  Company  drew  its 
check  against  its  account  in  Riggs  Bank  for  the  net 
proceeds  of  this  loan,  in  the  sum  of  $1,556,645.80 
(Statement,  p.  19)  payable  as  follows: 

“Pay  to  the  Order  of  Swartzell,  Rheem  and  Hen- 
sey  Co.,  and  Luther  A.  Swartzell  and  Edmund  D. 
Rheem,  trustees  under  deed  of  trust  dated  August 
1,  1928,  and  recorded  in  Liber  6194,  folio  347,  of 
D.  C.  Land  Records,  for  account  of  holders  of  notes 
described  in  said  trust.” 

This  check  for  $1,556,645.80  was  sent  to  the  District 
Title  Insurance  Company,  in  this  city,  which  had  been 
employed  by  the  new  owners  to  complete  the  transac¬ 
tion  for  it  (Statement,  p.  25)  with  a  letter  of  instruc¬ 
tions  which  provided  that  the  check  was  to  be  applied 
towards  the  payment  of  the  existing  first  trust  of 
$2,250,000  and  was  to  be  delivered  by  the  Title  Com¬ 
pany  to  the  Swartzell  Company  and  by  that  company 
and  the  Title  Company  deposited  in  the  Riggs  National 
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Bank  in  an  account  having  a  designation  similar  to  that 
in  which  the  check  was  drawn,  but  onlv  if,  when  and  as 
an  amount  was  on  deposit  in  said  account  Which,  to¬ 


gether  with  the  check,  would  equal  $2,250,000j  plus  ac¬ 
crued  interest  and  prepayment  of  two  monthsj  interest 
as  provided  by  the  deed  of  trust ;  and  the  $30(^,000  note 
secured  by  the  second  deed  of  trust  on  the  Shoreham 
Building  was  to  be  surrendered  and  cancelled  and  re¬ 
leased  (Statement,  p.  16,  photostat  of  letter  and  ap¬ 


pended  memorandum,  R.,  p.  46,  47). 

The  Shoreham  Investment  Company  by  letter  dated 
the  same  day,  gave  to  the  District  Title  Company  its 
check  for  $150,000,  payable  in  the  same  manner  as  the 
check  for  $1,556,645.80  above  referred  to,  with  instruc¬ 
tions  to  deposit  the  check  at  the  same  time  the  ^heck  of 
the  Xew  York  Title  Company  was  deposited!  (State¬ 
ment,  pp.  18,  19). 


Under  these  instructions,  it  was  necessary  to  have  a 


fund  equal  to  $2,334,750.00  on  deposit  in  Riggs  Na¬ 
tional  Bank,  in  an  account  captioned  in  the  manner  in 
which  the  checks  were  payable,  $2,250,000  representing 
the  principal  of  the  first  trust,  accrued  interest  $62,250 
and  bonus  for  prepayment  being  $22,500  (Statement, 
p.  13). 

On  the  morning  of  July  16,  1930,  the  same  tlay  the 
checks  and  letters  above  referred  to  were  drawn,  Ed¬ 
mund  1).  Rheeni,  the  vice-president  of  the  Swartzell, 
Rheem  and  Hensey  Company  and  one  of  the  directors 
of  the  Riggs  National  Bank  (Statement,  p.  54)  jwent  to 
the  president  of  the  bank  and  stated  that  he  had  made 
an  advantageous  sale  of  the  Shoreham  Building  and 
that  pending  settlement  of  the  transaction  the  Swart¬ 
zell  Company  needed  to  borrow  about  $625,000  (State¬ 
ment,  p.  57).  Mr.  Fleming,  the  president,  inquired  as 
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to  what  collateral  the  company  would  offer  for  the  loan 
and  Mr.  Rheem  said  they  would  give  notes  on  the  West¬ 
chester  Apartment.  Mr.  Fleming  was  familiar  with  the 
Westchester  development,  approved  of  this  security, 
and  inquiring  as  to  the  indebtedness  of  the  Swartzell 
Company  to  the  bank  found  that  the  company  already 
owed  the  bank  abount  $211,000  (Statement,  p.  57). 
Under  the  lqw  the  bank  could  not  make  a  direct  loan  to 
one  borrower  of  more  than  ten  per  cent  of  the  capital 
stock  and  surplus  (Statement,  p.  07)  which  limited  the 
amount  to  one  borrower  to  $600,000  (R.  p.  60).  Mr. 
Fleming  told  Mr.  Rheem  that  the  bank  could  not  lend 
the  company  direct  more  than  $380,000  or  $390,000  on 
their  collateral  (Statement,  p.  57).  Thereupon  Mr. 
Rheem  suggested  that  he  personally  make  a  loan  for 
the  difference  between  the  $380,000  and  the  $625,000  he 
wished;  but  Mr.  Fleming  stated  he  preferred  not  to 
make  the  loan  that  way  because  when  a  corporation  had 
a  loan  and  the  principal  stockholder  of  that  corporation 
made  another  loan  it  was  sometimes  considered  as  one 
loan  (Statement,  p.  57).  Mr.  Rheem  then  suggested 
that  he  and  Mr.  Swartzell,  as  trustees,  borrow  the  dif¬ 
ference  and  Mr.  Fleming  thought  that  was  satisfactory. 
The  monev  was  onlv  wanted  for  a  verv  short  time  be- 
cause  the  New  York  Title  Company  did  not  under¬ 
stand  Rheem ’s  method  of  making  settlement  and  the 
customary  20  per  cent  margin  would  be  given  (State¬ 
ment,  p.  57).  Mr.  Fleming  thereupon  asked  Mr.  Rheem 
to  see  that  the  Swartzell  Company  had  the  proper  au¬ 
thority  to  lend  the  proposed  collateral  to  Swartzell  and 
Rheem  as  trustees,  and  Mr.  Rheem  said  he  would  at¬ 
tend  to  that  (Statement,  p.  57) ;  but  Mr.  Fleming  never 
saw  that  authority  (Statement,  p.  74,  76)  and  no  evi¬ 
dence  whatever  was  produced  to  show  that  it  was,  in 
fact,  ever  given  (Statement,  p.  76). 
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When  Mr.  Rheem  asked  that  the  loan  be  riiade  to 
Mr.  Swartzell  and  himself  as  trustees  he  did  not  specify 
what  they  were  trustees  for,  there  was  no  discussion 
as  to  what  they  were  trustees  of,  and  no  consideration 
or  thought  was  given  to  the  subject  of  the  power  of  the 
trustees,  but  Mr.  Fleming  assumed  they  had  power,  as 
trustees,  to  borrow  this  money  (Statement,  p.  59,  74). 
According  to  the  sworn  answer  of  the  appellee  loan  of 
$255,000  was  in  fact  made  to  Swartzell  and  Rheem  as 
trustees  under  the  deed  of  trust  of  August  1,  1928  (Rec¬ 
ord,  p.  60;  Statement,  p.  59). 

While  the  loan  of  $255,000  was  being  made  to  trus¬ 
tees  named  in  a  deed  of  trust  to  secure  a  delkt,  Mr. 
Rheem  was  never  asked  where  he  expected  to  get  the 
money  to  repay  the  loan  (Statement,  p.  68)  and  the 
bank  thought  that  Mr.  Rheem  would  handle  it  in  his 
regular  course  of  business  (Statement,  p.  73). 

The  bank  having  thus  agreed  to  the  making  iof  the 
loans,  Mr.  Fleming  advised  Mr.  Vass,  one  of  the  vice- 
presidents,  that  when  Mr.  Rheem,  or  any  of  the  officials 
of  the  Swartzell  Company,  came  to  the  bank  it  wduld  be 
all  right  to  lend  the  company  $380,000  and  Swartzell 
and  Rheem,  as  trustees,  $245,000  upon  their  giving  ade¬ 
quate  collateral  in  the  form  of  notes  on  the  Westcjhester 
Apartment  with  a  20  per  cent  margin,  and  Mr.  Fleming 
subsequently  left  the  bank  (Statement,  p.  60).  The  at¬ 
tention  of  Mr.  Vass  was  called  to  the  fact  that  the;  bank 
could  not  lend  over  the  legal  limit  to  an  individual  and 
that,  therefore,  the  loan  was  to  be  divided  into  two 
loans,  with  one  to  be  made  to  Swartzell  and  Rhe^m  as 
trustees  (Statement,  p.  76).  j 

Mr.  Vass  subsequently  left  the  bank  himself  and 
turned  the  memorandum  which  he  had  made  with  re¬ 
spect  to  the  loans  over  to  Mr.  Nevius,  another]  vice- 
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president,  telling  him  in  substance  what  Mr.  Fleming 
had  stated  to  him  (Statement,  p.  77). 

The  scene rv  was  thus  all  set  for  the  acts  which  were 
to  follow  later  that  dav. 

After  three  o’clock  on  that  dav,  Julv  16,  1930,  when 
the  usual  banking  hours  were  over,  Mr.  Rheern,  Mr. 
Swartzell  and  Mr.  Stadtler  came  to  the  bank  and  saw 
Mr.  Nevius  (Statement,  p.  79-80).  Stadtler  was  the  as¬ 
sistant  secretary  of  the  District  Title  Insurance  Com- 
pany  and  had  with  him  the  check  of  the  New  York 
Title  Insurance  Company  for  $1,556,645.80  and  the 
check  of  the  Shoreham  Investment  Company  for 
$150,000  and  the  letters  of  instruction  from  the  New 
York  Title  Company  and  from  the  Investment  Com¬ 
pany  (Statement,  p.  11). 

Stadtler  knew  Mr.  Nevius  as  one  of  the  vice-presi¬ 
dents  of  the  bank  and  stated  to  him  that  he  had  come  to 
open  a  new  account  and  make  a  deposit  but  that  his 
deposit  was  not  to  be  made  until  there  was  on  hand  in 
the  account  an  amount,  which,  together  with  the  two 
checks  he  had  with  him,  would  total  $2,334,750.00 
(Statement,  pp.  11-13).  Mr.  Stadtler  thought  that  Mr. 

Nevius  had  been  advised  of  the  nature  of  the  account 
*  • 

because  of  the  regular  way  in  which  it  went  through, 
there  were  no  questions  asked  of  him  (Statement,  p. 
13). 

Besides  attending  to  the  opening  of  the  account  and 
depositing  the  checks,  Stadtler  was  under  instructions 
to  get  the  note  for  $300,000  which  was  secured  by  a  sec¬ 
ond  deed  of  trust  on  the  Shoreham  Building  (State¬ 
ment,  p.  20)  and  he  had  an  understanding  with  Rheern 
and  Nevius  at  the  time  he  deposited  his  two  checks  that 
this  $300,000  note  was  available  to  be  handed  to  him 
(Statement,  p.  12).  Stadtler  was  likewise  instructed  to 
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get  evidence  that  there  was  a  sufficient  sum  oh  deposit 
in  this  new  account  to  make  up  the  total  required  to  re¬ 
lease  the  existing  trust  of  $2,250,000  (Statement,  p.  20) 
and  while  he  was  at  the  new  accounts  window  Mr. 
Nevius  told  him  that  there  was  at  least  $2,334,750.00  in 
the  account  and  that  he  would  give  Stadtler  a  letter  to 
that  effect,  conditioned  upon  Stadtler  depositing  the 
two  checks  which  he  had  (Statement,  p.  25). 

While  the  papers  for  the  new  account  wefe  being 
prepared,  Mr.  Rheem,  Mr.  Stadtler  and  Mr.j  Nevius 
went  to  the  note  teller’s  cage  where  Stadtler  qbtained 
the  note  for  $300,000  (Statement,  p.  12).  Here  Occurred 
one  of  the  most  remarkable  episodes  of  this  whole 
transaction : 

When  Rlieem  went  to  the  window  of  the  noje  teller 
with  Nevius  and  Stadtler,  he  went  for  the  puifpose  of 
obtaining  the  note  for  $300,000  which  was  secured  by  a 
second  deed  of  trust  on  the  Shoreham  Building  and 
which  had  been  used  as  collateral  for  a  note  to  the 
Southern  Dairies  in  the  sum  of  $255,000,  which  note 
and  collateral  had  that  day  been  put  in  the  Riggs  Na¬ 
tional  Bank  for  collection  (Statement,  p.  92).  At  the 
time  Rheem  went  to  the  teller’s  window  there  was  in 
the  general  account  of  Swart zcll,  Rheem  and  Hensey 
Company  in  Riggs  National  Bank  only  the  sum  <|)f  $86,- 
907.50  (R.  pp.  53,  66,  92,  the  latter  the  finding  by  the 
trial  court).  It  took  $262,947.49  to  pay  the  Southern 
Dairies  note  so  the  $300,000  Shoreham  Building  note 
could  be  obtained  (Statement,  p.  91).  The  necjessary 
amount  was  obtained  in  this  manner,  according  to  the 

testimonv  of  Mr.  Nevius: 

%» 

“The  teller  being  a  substitute  I  took  the  respon¬ 
sibility  on  myself  of  having  him  accept  that  bheck; 
I  told  the  teller  ‘Just  take  that.  That  is  alright’;  I 
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had  known  that  account  for  vears  and  I  knew  verv 
well  Mr.  Martin  did  not  have  the  same  familiaritv 
with  it  that  I  had,  and  for  that  reason  I  saved  him 
the  trouble  of  telephoning  about  the  check,  to  de¬ 
termine  that  it  was  good,  which  he  would  have 
done  had  I  not  been  present  to  assume  the  respon- 
sibility.”  (Statement,  p.  80) 


And  if  Martin,  the  teller,  had  telephoned  to  ascertain 
if  the  check  was  good  before  lie  took  it,  which  Nevius 
says  he  would  have  done  had  lie  not,  in  effect,  told  him 
not  to,  what  would  have  happened?  The  bank  would 
not  have  had  a  new  $2,000,000  account,  the  bank  would 


not  have  received  $105.83  for  lending,  not  $635,000  of 


its  cash  but  only  a  credit  of  $635,000  overnight;  Mr. 


Rlieem  would  not  have  been  accommodated;  the  ex¬ 


change  of  the  Slio reham  Building 


might  have  fallen 


through;  but  $819,296.34  of  money  belonging  to  inno¬ 
cent  noteholders  would  have  been  saved  to  them;  a  mat¬ 


ter  with  which  the  bank  apparently  had  no  concern  be¬ 
cause,  although  the  special  deposit  given  the  bank  was 
earmarked  for  the  benefit  of*  the  noteholders  there  was 


no  discussioh,  and  presumably  no  thought,  as  to  how 
they  would  get  the  money  that  was  deposited  for 
them  (Statement,  p.  67). 

After  making  a  deposit  of  the  checks  brought  to  the 
bank  by  Stadtler  and  getting  the  $300,000  second  trust 
note,  it  was  still  necessary  for  Stadtler  to  have  a  letter 
showing  that  there  was  on  deposit  in  the  special  ac¬ 
count,  opened  in  accordance  with  the  instructions 
given  Stadtler  by  the  New  York  Title  Company,  a  sum 
sufficient  to  pay  off  the  existing  first  trust.  Nevius 
gave  him  that  letter,  addressed  to  the  New  York  Title 
Company,  and  reading  as  follows : 
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“This  is  to  advise  that  there  is  on  deposit  to 
the  credit  of  Swartzell,  Rheem  and  Hensey  Co., 
and  Luther  A.  Swartzell  and  Edmund  D.  ^iheem, 
Trustees  under  Deed  of  Trust  dated  August  1, 
1928,  and  recorded  in  Liber  6194,  folio  347,  of  D.  C. 
Land  Records,  for  account  of  holders  of  no^es  de¬ 
scribed  in  said  trust  in  the  sum  of  $2,334,750.00.” 
(Statement,  p.  13) 

Mr.  Rheem  then  said,  for  the  first  time,  that  he 
wanted  to  borrow  $635,000  instead  of  the  $625, C00  for 
which  he  had  arranged  (Statement,  p.  80)  and  the  ad¬ 
ditional  $10,000  was  granted  without  a  murmur.  The 
collateral  brought  by  Rheem  was  counted,  the  coll  ateral 
notes  drawn,  cashiers  checks  given  for  the  amount  of 
the  two  loans  and  deposited  in  the  new  special  account 
for  the  benefit  of  the  noteholders  (Statement,  p.  81). 

When  Mr.  Fleming  returned  to  the  bank  after  4 
o’clock  on  Julv  16th  he  was  told  bv  Mr.  Nevius  lof  the 
making  of  the  loans,  the  new  account  and  the  letter 
to  the  New  York  Title  Company  (Statement,  p.  60). 
Upon  seeing  the  letter  Mr.  Fleming  thought  it  subject 
to  misconstruction,  that  the  Title  Company  might  ex¬ 
pect  the  bank  to  assume  some  obligation  with  respect  to 
the  payment  of  the  deed  of  trust  notes,  so  he  immedi¬ 
ately  telephoned  the  New  York  Title  Company  mana¬ 
ger,  and  also  Mr.  Rheem,  and  told  them  he  did  not]  want 
any  such  misunderstanding  (Statement,  p.  60,  61).  Mr. 
Rheem  said  it  was  silly  for  anyone  to  expect  the  bank 
to  have  any  obligation  with  respect  to  the  settlement 
and  “in  any  event  the  matter  would  be  cleared  up 
shortly”  (Statement,  p.  61).  But  Mr.  Fleming  still 
feared  some  misunderstanding  and  thought  it  best 
to  make  his  position  a  matter  of  record  and  thereupon 
wrote  the  New  York  Title  Company  the  following  let¬ 
ter: 
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“Referring  to  our  letter  to  you  of  even  date,  ad- 
vising  that  Swartzell,  Rheem  and  Hensev  Com¬ 
pany  and  Luther  A.  Swartzell  and  Edmund  D. 
Rheem,  Trustees,  had  deposited  the  sum  of  $2,334,- 
750  to  their  credit  today,  and  to  my  subsequent  con¬ 
versation  over  the  telephone  with  your  Mr.  Boolier, 

1  desire  to  confirm  mv  statement  to  the  effect  that 

% 

in  issuing  our  letter,  we  did  so  without  any  obliga¬ 
tion  on  our  part  to  lock  to  the  application  of  the 
money  deposited  in  the  payment  of  the  first  deed 
of  trust  notes,  secured  under  deed  of  trust  dated 
August  1,  1928,  in  Liber  6194,  folio  347  of  D.  C. 
Land  Records. 

I  am  writing  you  to  this  effect  as  it  appears  to 
me  that  our  previous  letter  might  be  misconstrued, 
and  as  you  know  the  bank  could  not  assume  the  re¬ 
sponsibility  of  looking  to  the  application  of  these 
funds.’ ’  (Statement,  p.  61)  1 

The  letter  was  given  to  Mr.  Xevius  to  personally  de¬ 
liver  to  the  Xew  York  Title  Company,  which  he  did,  ob¬ 
taining  the  return  of  the  original  of  his  letter  from  the 
District  Title  Company  and  a  letter  from  the  Xew  York 
Title  Company  stating  that  it  did  not  misconstrue  the 
original  statement  (Statement,  pp.  62,  83). 

Later  that  same  day  the  bookkeeper  reported  to  Air. 
Xevius  that  there  was  an  overdraft  of  around  $178,000 
in  the  account  of  the  Swartzell,  Rheem  and  Hensey 
Company  and  Mr.  Xevius  immediately  reported  that 
fact  to  Mr.  Fleming  and  Mr.  Yass,  “who  realized  that 
the  overdraft  had  inadvertently  occurred  in  so  far  as 
they  were  concerned”  (Statement,  p.  84).  The  over¬ 
draft,  of  course,  was  caused  by  the  payment  of  the 
check  for  $262,947.49  to  get  the  second  trust  note  on 
the  Shoreham  Building  (Statement,  p.  63).  Mr.  Flem¬ 
ing  said  that  it  was  too  bad  the  account  was  overdrawn, 
that  it  might  be  considered  an  excess  loan,  but  that  it 


was  collaterally  secured  and  “They  will  take  cafe  of  it 
in  due  course”  (Statement,  p.  69).  j 

On  July  17tli,  Hand}’,  an  employee  of  the  Swartzell 
Company,  was  given  a  check  for  $635,105.83,  payable 
to  the  order  of  the  Iiiggs  National  Bank  (Statement,  p. 
5,  Record,  p.  93)  and  the  pass  hook  to  the  general  ac¬ 


count  of  the  Swartzell  Company  in  that  bank  and  about 
one  thirty  that  dav  he  went  to  Mr.  Nevius  at  the  bank 
where  the  following  occurred: 

v_r* 

“I  handed  the  pass  book  to  Mr.  Nevius,  c|ne  of 
the  officers,  and  told  him  that  Mr.  Rheem  ask^d  me 
to  bring  it  over  and  to  have  a  deposit  entered  in 
the  book.  Mr.  Nevius  took  the  pass  book  over  to  the 
window  of  one  of  the  tellers  and  had  the  deposit 
entered  and  handed  the  book  back  to  me.  *  *  * 
I  think  I  mentioned  to  Mr.  Nevius  that  I  l|ad  a 
check  to  pay  off  a  couple  of  collateral  note^  and 
I  asked  him  which  teller,  or  which  window,  I 
should  go  to,  and  he  walked  back  to  a  window  with 
me  and  told  a  teller  there  that  I  wanted  to  paly  off 
those  Swartzell,  Rheem  and  Hensey  notes.”  (State¬ 
ment,  p.  5) 

The  deposit  then  entered  in  the  pass  book  o(  the 
Swartzell  Company  account  was  the  transfer  of  the 
$2,341 ,645.80  which  had,  the  day  before,  been  estab¬ 
lished  in  the  trust  account.  | 

Overdrafts  are  paid  by  the  deposit  of  funds  td  the 
credit  of  the  party  overdrawn  in  an  amount  equal  to  or 
in  excess  of  the  amount  of  the  overdraft  (Statement, 
p.  75)  and  this  overdraft  was  paid  by  the  transfeif,  as 
above  set  forth,  of  the  entire  fund  in  the  special  Adu- 
ciarv  account  to  the  general  account  of  the  Swartzell, 
Rheem  and  Hensey  Company,  in  which  account  there 
existed  at  the  time  of  the  transfer,  an  overdraft  in  the 
sum  of  $184,190.51  (Record,  pp.  54,  93,  the  latter  the 
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finding  of  the  trial  court).  Thus,  the  sum  of  $184,- 
190.51  of  money  belonging  to  the  noteholders,  espe¬ 
cially  earmarked  for  the  noteholders  and  for  the  pay¬ 
ment  of  their  notes,  about  which  the  bank  feared  it 
might  be  held  to  see  to  the  application  to  the  payment 
of  such  notes,  was  automatically  diverted  from  the 
noteholders  to  the  coffers  of  the  bank. 

And  thus,  also,  was  the  further  sum  of  $635,105.83 
diverted  from  the  noteholders  and  back  to  the  bank 
from  which  it  had  been  received  the  day  before  as  a 
loan  to  make  up  the  fund  for  the  benefit  of  the  note¬ 
holders. 

When,  and  exactly  how,  the  small  sum  of  $2,341,- 
645.80  was  transferred  from  the  special  fiduciary  ac¬ 
count  to  the  general  account  is,  if  the  bank  is  to  be  be¬ 
lieved,  as  much  of  a  mvsterv  to  everv  man  in  the  bank 
as  it  is  to  the  noteholders.  The  check  itself  is  dated 
July  16,  1930  (Record,  p.  55)  and  is  signed  by  Mr. 
Swartzell,  as  it  had  to  be;  Mr.  Swartzell  was  at  the 
bank  on  the  evening  of  the  16th  of  July  (Statement, 
p.  20)  when  he  signed  the  signature  card  for  the  new 
account  and  the  collateral  note  made  by  the  trustees; 
the  deposit  slip  itself  is  dated,  in  the  first  instance 
“July  16”  and  subsequently  changed  to  “17”  (Record, 
p.  56);  the  deposit  slip  is  in  Rheem’s  handwriting 
(Statement,  p.  7):  the  check  for  $2,341,645.80  is  in 
Rheem’s  handwritng  (Record,  p.  55);  the  deposit  was 
left  at  the  bank  and  Handy  sent  over  around  lunch  time 
on  the  17th  to  have  it  entered  in  the  pass  book  (State¬ 
ment,  p.  5).  It  would  be  most  reasonable,  then,  to  be¬ 
lieve  that  Rheem  left  the  check  and  the  deposit  slip  at 
the  bank  while  he  was  there,  on  the  16th.  But  the  bank, 
through  its  teller,  has  a  fantastic  story  about  a  person, 
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definitely  not  anyone  connected  with  the  bank,  sliov- 

V  »  7 

ing  the  deposit  in  the  teller’s  window  and  decamping 
(Statement,  pp.  93,  94). 

After  transferring  the  special  trust  fund  to  the  gen¬ 
eral  account  of  the  Swartzell,  Rheem  and  Hensey  Com¬ 
pany,  and  so  returning  to  the  bank  $819,296.34  in  the 
course  of  the  transfer,  the  balance  of  the  special  fund 
was  lost  to  the  noteholders  in  the  manner  already 
known  to  the  Court  ( Rhoderick  v.  Swartzell ,  62  App. 
D.  C.  ISO). 

Owners  of  notes  to  the  extent  of  $812,200.00  received 
nothing  for  their  holdings  (Statement,  p.  6).  In  other 
words,  to  the  extent  that  Riggs  National  Bank  took  or 
received  money  from  the  trust  fund  to  repay  the 
amounts  due  it,  to  that  extent  did  the  holders  of  the 
notes  fail  to  receive  their  money;  and  it  is  the  theory  of 
this  bill  that  said  sum  of  $819,296.34  of  said  trust  fund 
is  still  in  the  hands  of  said  bank  for  the  benefit  of  the 
plaintiffs  herein,  and  all  other  noteholders  similarly 
situated,  and  that  the  bank  should  be  required  to  pay 
over  said  sum,  with  interest,  to  such  noteholder^  (Rec¬ 
ord,  pp.  27-29). 

The  trial  court  found  that  the  officers  of  the  bank  had 
acted  in  good  faith  in  the  transaction  and  therefore, 
that  the  plaintiffs  were  not  entitled  to  recover  and  en¬ 
tered  its  decree  accordingly  (Record,  p.  98)  from  which 
decree  this  appeal  is  taken. 


ASSIGNMENTS  OF  ERROR. 

1.  The  court  erred  in  permitting  the  witness  ^Handy 
to  testify  on  cross-examination  as  to  certain  nates  se- 
cured  on  the  Shoreliam  Building  held  by  the  Washing¬ 
ton  Loan  and  Trust  Company  and  others. 
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2.  The  court  erred  in  permitting  the  witness  Handy 
to  testify  as  to  the  ledger  accounts  kept  by  Swartzell, 
Rheem  and  Hensey  Company  for  each  of  its  customers. 

3.  The  court  erred  in  refusing  to  receive  in  evidence 
the  letter  of  i  instructions  from  the  New  York  Title  and 
Mortgage  Company  to  the  District,  Lawyers  and  Wash¬ 
ington  Title  Companies  enclosing  check  for  $1,556,- 
645.80  which  was  deposited  in  Riggs  Bank  on  July  16, 
1930. 

4.  The  court  erred  in  refusing  to  receive  in  evidence 
the  letter  of  instructions  from  the  Shoreliam  Invest¬ 
ment  Company  to  the  District,  Lawyers  and  Washing¬ 
ton  Title  Insurance  Companies  enclosing  check  for 
$150,000  which  was  deposited  in  Riggs  Bank  on  July 
16,  1930. 

5.  The  court  erred  in  permitting  the  witness  Fleming 
to  testify  as  to  the  average  bank  balances  carried  by 
Swartzell,  Rlieem  and  Hensey  Company  in  Riggs 
Bank. 

6.  The  court  erred  in  permitting  the  witness  Fleming 
To  testify  asi  to  overdrafts  in  the  account  of  Swartzell, 
Rlieem  and  Hensey  Company  in  Riggs  Bank  prior  to 
the  vear  1930. 

7.  The  court  erred  in  permitting  the  witness  Fleming 
to  testifv  as  to  the  size  of  Riggs  Bank,  the  number  of 
its  employees,  the  different  departments  of  the  bank 
and  generally  as  to  its  deposits. 

8.  The  court  erred  in  permitting  the  witness  Fleming 
to  testify  as  to  the  general  practice  of  Riggs  Bank  with 
respect  to  accepting  Swartzell,  Rlieem  and  Hensey 
Company  first  trust  notes  as  collateral. 
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9.  The  court  erred  in  denying  the  motion  of  the  plain¬ 
tiffs  to  strike  out  the  testimony  of  the  witness  Fleming 
to  the  effect  that  Rheem  seemed  to  be  in  vefy  good 
spirits  over  having  made  an  excellent  transaction. 

10.  The  court  erred  in  permitting  the  jwitness 

Fleming  to  testify  with  respect  to  whether  there  was 
anything  in  the  demeanor  or  appearance  of  Mr. 
Rheem  indicating  a  lack  of  bona  tides  in  the  loaiji  trans¬ 
action.  j 

11.  The  court  erred  in  permitting  the  witness  Flem¬ 

ing  to  testify  with  respect  to  whether  or  not  hd  enter¬ 
tained  any  suspicions  as  to  the  bona  tides  of  the  loan 
transaction.  | 

12.  The  court  erred  in  permitting  the  witness 

Fleming  to  answer  the  question  with  respect  to  whether 
or  not  he  assumed  that  the  trustees  named  in  the  deed 
of  trust  had  power  to  borrow  money.  J 

13.  The  court  erred  in  permitting  the  witness 

Fleming  to  testify  that  the  loan  transaction  between 

Rheem  and  Riggs  Bank  on  July  1C,  1930,  followed  the 


general  practice  of  the  Bank. 


14.  The  court  erred  in  permitting  the  witness 
Fleming  to  testify  as  to  conversations  had  between  the 
witness  and  one  Boolier  of  the  New  York  Title  add  In¬ 
surance  Company  relative  to  the  special  deposit  in 
Riggs  Bank.  | 

16.  The  court  erred  in  permitting  the  witness 
Fleming  to  testify  as  to  conversations  had  in  Riggs 
Bank  between  the  witness  and  Mr.  Nevius,  Mr.  jVass 
and  other  officers  and  employees  of  the  said  Riggs 
Bank. 
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17.  The  court  erred  in  refusing  to  grant  the  mo¬ 
tion  of  the  plaintiffs  to  strike  out  the  testimony  of  the 
witness  Fleming  as  to  conversations  had  between  the 
witness  and  Mr.  Nevius. 

18.  The  court  erred  in  permitting  the  witness 
Fleming  to i  testify  with  respect  to  the  resignation  of 
Mr.  Rheern  as  a  director  of  Riggs  Bank. 

19.  The  court  erred  in  permitting  the  witness 
Fleming  to  testify  with  repect  to  any  matter  which 
came  to  his  attention  relative  to  the  loan  transaction 
on  the  16th  of  July,  1930,  subsequent  to  the  consum¬ 
mation  of  said  transaction. 

20.  The  court  erred  in  permitting  the  witness  Flem¬ 
ing  to  testify  as  to  whether  it  was  an  unusual  or  fre¬ 
quent  occurrence  for  individuals  to  borrow  collateral 
from  another  person  for  the  purpose  of  making  a  loan. 

21.  The  court  erred  in  permitting  the  witness  V ass 
to  testify  as  to  anv  conversations  had  in  Riggs  Bank 
between  the  witness  and  Mr.  Fleming  and  Mr.  Nevius, 
other  officers  and  employees  of  the .  bank  and  other 
persons. 

22.  The  court  erred  in  permitting  the  witness  Nevius 
to  testify  as  to  conversations  had  in  Riggs  Bank  be¬ 
tween  the  witness  and  Mr.  Fleming  and  Mr.  Yass,  other 
officers  and  employees  of  the  bank  and  other  persons. 

23.  The  court  erred  in  permitting  the  witness  Nevius 
to  testify  as  to  the  general  custom  of  Riggs  Bank  with 
respect  to  overdrafts  in  depositors  accounts. 

24.  The  court  erred  in  permitting  the  witness  John¬ 
son  to  testify  as  to  conversations  in  Riggs  Bank  be¬ 
tween  officers  of  the  bank  and  Mr.  Rheem  and  others. 
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25.  The  court  erred  in  permitting  the  witnes^  Thom 
to  testify. as  to  transactions  which  occurred  ill  Riggs 
Bank  in  connection  with  the  loan  transaction  of  July 
16,  1930. 

26.  The  court  erred  in  permitting  the  witness  Martin 

to  testify  as  to  transactions  which  occurred  in  Riggs 
Bank  in  connection  with  the  loan  transaction  of  July  16, 
1930.  j 

27.  The  court  erred  in  permitting  the  witness  Keener 
to  testify  as  to  transactions  which  occurred  in  Riggs 
Bank  in  connection  with  the  loan  transaction  of  July 
16,  1930. 


28.  The  court  erred  in  permitting  the  witness  Hay¬ 
cock  to  testify  as  to  the  average  balances  maintained 
in  the  deposit  accounts  of  the  Swartzell,  Rhedm  and 
Hensev  Company  in  Riggs  Bank. 

29.  The  court  erred  in  permitting  the  witness  Hay¬ 
cock  to  testify  as  to  the  amounts  of  money  deposited  in 
the  general  account  of  Swartzell,  Rheem  and  Hensey 
Company  after  July  18,  1930. 

30.  The  court  erred  in  permitting  the  witness  Handy 
to  testify  for  the  defendant  as  to  the  number  of  notes 
secured  on  the  Sho reham  Building,  the  amount  olf  prin¬ 
cipal  and  interest  and  bonus  due  on  these  no^es  on 
July  16,  1930,  the  number  of  Sho  reham  Building  notes 
held  by  the  Swartzell  Company  for  safekeeping  and 
collection  and  the  amount  of  interest  and  bonus  due  on 
said  notes. 

31.  The  court  erred  in  permitting  the  witness  to  be 
produced  by  the  defendant  and  testimony  taken  in  its 
behalf  after  the  parties  had  announced  their  case 
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closed  and  the  same  had  been  argued  to  the  court  by 
the  plaintiffs  for  more  than  a  day. 

32.  The  court  erred  in  permitting  the  witness  Handy 

to  testify  a^  to  the  status  of  the  Thornton  and  Kirkley 

notes  and  bv  whom  tliev  were  held. 

*  * 

33.  The  court  erred  in  holding  that  the  officers  of 
Higgs  Bank  acted  in  good  faith  in  the  loan  transaction 
of  July  16  and  17,  1930. 

34.  The  court  erred  in  holding  that,  because  of  the 
good  faith  of  the  officers  of  Riggs  Bank  the  plaintiffs 
were  not  entitled  to  recover. 

35.  The  court  erred  in  holding  that  the  action  of 
Riggs  Bank  in  applying  the  sum  of  $184,190.51  out  of 
the  trust  fund  created  in  said  bank  on  July  16,  1930, 
to  the  payment  of  the  debt  due  it  was  not  a  participa¬ 
tion  bv  the  bank  in  the  wrongful  conversation  of 
monevs  belonging  to  the  holders  of  notes  secured  on 
the  Shoreham  Building. 

36.  The  court  erred  in  holding  that  the  action  of 
Riggs  Bank  in  accepting  the  sum  of  $635,105.93  out  of 
funds  belonging  to  the  holders  of  notes  secured  on  the 
Shoreham  Building  in  satisfaction  of  a  debt  due  it  was 
not  a  participation  by  the  bank  in  the  wrongful  con¬ 
version  of  said  monies. 

37.  The  c<>urt  erred  in  holding  that  good  faith  on  the 
part  of  the  officials  of  Riggs  Bank  in  connection  with 
said  loan  transaction  constituted  a  defense  to  said  bank. 

38.  The  court  erred  in  holding  that  under  the  Uni¬ 
form  Fiduciaries  Act  the  Riggs  National  Bank  could 
not  be  held  responsible  for  its  actions  in  connection 
with  said  loan  transaction  and  in  applying  the  sum  of 
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$184,190.51  and  $635,105.93  to  indebtedness  due  to  said 
bank. 

39.  The  court  erred  in  holding  that  the  plaintiffs  and 
intervenors  are  not  entitled  to  any  relief  under  the  bill 
of  complaint  filed  herein  and  in  dismissing  the  till  and 
intervening  petition. 

40.  The  court  erred  in  its  findings  of  fact  and  con¬ 
clusions  of  law  upon  which  the  decree  appealed  from 
is  based. 

41.  The  court  erred  in  entering  the  decree  appealed 
from. 

The  assignment  of  errors  lends  itself  to  division  into 
three  groups,  and  for  convenience  they  will  be  dealt 
with  in  that  manner,  namely: 

1.  The  assignment  relating  to  errors  in  the  findings 
of  fact  and  to  the  court  refusing  to  find  certain  facts 
requested  by  appellants  (assignment  numbered  40). 


2.  The  assignments  relating  to  errors  in  admission 
and  rejection  of  testimony  and  in  the  rulings  of  the 
trial  court  (assignments  numbered  1  to  32,  inclusive). 

3.  The  assignments  relating  to  the  error  committed 
in  connection  with  certain  holdings  of  the  trial  court 
and  in  denying  relief  to  the  appellants  (assignments 
numbered  33  to  39,  inclusive,  and  41). 

If,  for  the  sake  of  brevity,  any  one  or  more  of  the 
specific  assignments  of  error  is  not  argued  in  this  brief, 
it  is  not  because  such  assignments  have  been  abandoned 
by  counsel,  and  the  court  is  respectfully  requested  to 
give  as  full  and  careful  consideration  thereto  as  though 
they  were  fullv  argued  in  this  brief. 
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ARGUMENT. 

I. 

Errors  in  Connection  with  the  Findings  of  Fact. 

Counsel  are  fully  aware  of  the  provisions  of  Equity 
Rule  TO1/*;  promulgated  by  the  Supreme  Court  of  the 
United  States,  requiring  the  trial  court  to  make  find¬ 
ings  of  fact  and  conclusions  of  law  to  be  incorporated 
in  the  record  on  appeal,  but  counsel  venture  to  suggest 
to  this  Honorable  Court  that  the  holding  that  such 
findings  are  presumptively  correct  places  a  very  hard 
burden  on  appellants,  makes  the  review  on  appeal  and 
the  dispensation  of  true  justice  more  difficult,  and  has 
a  tendencv  to  lead  a  trial  court  to  include  in  its  findings 
only  those  facts  which  support  its  decision  and  exclude 
important  facts,  often  undisputed,  which,  if  properly 
considered,  would  change  the  entire  complexion  of  the 
case  and  result  in  a  different  and  correct  decision.  No 
more  striking  illustration  of  this  can  be  found  than  this 
case. 

It  is  held,  however,  that  in  an  equity  case  the  appel¬ 
late  court  should  weigh  the  evidence  ( Updegraff  v. 
United  Fuel  Gas  Co 67  Fed.  (2d)  431)  and  that  the 
appellate  court  need  not  accept  findings  deemed  partly 
erroneous  or  deemed  to  result  in  an  unjust  decree  ( Er¬ 
hard  v.  Boone  State  Bank,  65  Fed.  (2d)  48)  and  it  is 
submitted  that  the  findings  in  this  case,  and  the  refu¬ 
sal  of  the  court  to  make  certain  findings  requested  by 
appellants,  result  in  an  unjust  decree. 

The  rule  requires  the  trial  court  to  “find  the  facts”, 
which  counsel  assume  to  mean  that  the  court  should  find 
all  of  the  facts  material  and  pertinent  to  either  side  of 
the  case.  The  appellants  made  certain  objections  to 
the  findings  proposed  by  appellee  and  the  conclusions 


of  law  therefrom,  and  made  a  written  request  for  the 
court  to  find  additional  facts  definitely  established  by 
the  testimony  and  which  are  important  in  the  appel¬ 
lants’  view  of  the  case.  The  court  severally  overruled 
the  objections  and  denied  the  requests  for  further  and 
additional  finding's,  and  granted  exceptions  (Statement, 
p.  130). 

The  requests  for  additional  findings  and  objections 
to  certain  proposed  findings  appear  in  the  record  in  full 
in  the  Statement  of  Evidence,  pages  121  to  130,  inclu¬ 
sive,  and  to  avoid  unduly  enlarging  this  brief  atten¬ 
tion  is  directed,  but  only  by  way  of  example,  to  the  fol¬ 
lowing  facts  which  the  trial  court  refused  to  find  on  the 
request  of  appellants : 

1.  That  the  only  cash  the  Swartzell  Company  re¬ 
ceived  in  the  exchange  of  the  Shoreham  Building  was 
that  deposited  in  the  special  account  in  Riggs  Bank.  No 
other  cash  was  received  in  the  exchange. 

2.  That  the  loan  to  Swartzell  and  Rheem,  as  “trus¬ 
tees”,  was  made  to  them  in  their  capacity  as  trustees 
under  an  ordinary  deed  of  trust.  This  was  set  up  by 
appellee  in  its  answer  to  the  bill  (Record,  p.  60). 

3.  That  no  inquiry  was  made  by  Riggs  Bank  as  to  the 
right  of  the  “trustees”  to  borrow  money.  This  was 
admitted  in  the  testimony  produced  by  the  bank  (State¬ 
ment,  p.  59,  74). 

4.  That  Riggs  Bank  requested  Rheem  to  see  that  the 
Swartzell  Company  had  authority  to  lend  to  the:  “trus¬ 
tees”  the  collateral  which  was  given  to  the  bank,  but 
later  took  no  steps  to  see  that  there  was  such  Author¬ 
ity  (Statement,  p.  57,  74,  76). 
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5.  That  Riggs  Bank  could  not  lend  the  Swartzell 
Company  $625,000  or  $635,000  because  of  the  provisions 
of  the  banking  law  prohibiting  a  loan  to  one  individual 
in  excess  of  $600,000  (Statement,  p.  67).  This  was  set 
up  in  appellee’s  answer  to  the  bill  (Record,  p.  60). 

6.  That  a  mistake  was  made  in  the  deposit  slips  in 
opening  the  new  account  (admitted  in  appellee’s  testi¬ 
mony,  Statement,  p.  87) ;  that  another  mistake  was 
made  in  describing  the  collateral  given  for  the  loans 
(likewise  admitted,  Statement,  p.  89,  90) ;  both  cer- 
tainlv  worthy  of  note  as  shown  in  the  manner  in  which 
this  transaction  was  handled. 

7.  That  the  bank  never  inquired  of  Rlieem  how  the 
noteholders  were  going  to  get  their  money  out  of  the 
special  account  and  did  nothing  to  protect  them  (State¬ 
ment,  p.  71). 

8.  That  in  the  ordinarv  course  of  business  the  note 
teller  would  have  telephoned  to  bookkeeper  to  find  out 
if  the  check  tendered  to  obtain  the  $300,000  note  was 
good,  but  he  was  prevented  from  doing  so  in  this  in¬ 
stance  by  Nevius,  whose  excuse  for  taking  that  action 
was  that  the  teller  was  a  substitute  (Statement,  p.  80) 
when  the  teller  himself  testified  lie  had  been  in  the  cage 
over  two  years  (Statement,  p.  92). 

9.  That  the  information  in  the  books  of  the  bank  was 
no  less  available  because  the  bookkeepers  were  located 
on  another  floor,  there  being  an  inter-office  telephone 
and  other  means  of  communication  (Statement,  p.  73). 

10.  That  at  the  close  of  business  on  July  16,  1930, 
Swartzell  Company  was  indebted  to  Riggs  Bank  in  the 
sum  of  $1,024,505.32,  consisting  of  the  following  items, 
existing  loans  $211,459.83,  new  loan,  $380,000,  loan  to 
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* 4 trustees”  $255,000,  overdraft  $178,045.49;  or,  in  the 
alternative,  that  the  company  was  indebted  to  Riggs 
Bank  in  the  sum  of  $769,505.32,  consisting  of  the  fore¬ 
going  items  omitting  the  loan  of  $255,000  to  the  ‘ ‘trus¬ 
tees”  (Statement,  57,  78;  Record,  p.  60). 

A  proper  consideration  of  all  of  the  facts  in  tllie  case, 
including  those  which  the  court  did  not  find  blit  which 
were  undisputed  in  the  testimony  as  set  forth  in  the 
record  in  this  case,  will,  in  the  opinion  of  appellants, 
lead  to  a  conclusion  different  from  that  of  the  lower 
court. 

II. 

Errors  of  the  Court  in  Admission  and  Rejection  of  Tes¬ 
timony  and  Particularly  in  Reopening  tl^e  Case 
During  Final  Arguments. 

From  a  general  examination  of  the  assignments  num¬ 
bered  1  to  32,  inclusive,  it  would  seem  that  whatever  the 
testimony  offered  by  appellee,  it  was  admissible  on 
some  theory  or  other,  usually  on  the  supposed  ques¬ 
tion  of  good  faith.  If  the  appellants  arc  correct  in 
their  theory  that  it  is  not  necessary  for  them  to  estab¬ 
lish  bad  faith  but  that  thev  are  entitled  to  receive  from 
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the  bank  that  which  it  still  has  in  its  hands  and  which 
in  equity  belongs  to  them,  then  all  this  testimony  ad¬ 
mitted  on  the  good  faith  theory  was  improperly  ad¬ 
mitted;  if  the  theory  of  appellants  is  not  correct,  then 
they  take  the  position  that  sufficient  facts  are  shown 
in  the  record  to  warrant  the  finding  of  bad  faith,  cer¬ 
tainly  to  warrant  the  finding  that  the  bank  participated 
in  the  diversion  of  the  fund  by  receiving*  a  portion  of 
it,  and  the  admitted  testimony  is  still  improperi 
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court  of  the  letter  of  instructions  which  Stadtler  car¬ 
ried  with  him  to  the  bank  and  in  permitting  the  re¬ 
opening  of  the  case  to  admit  testimony  offered  by  the 
bank  to  rebut  the  argument  of  counsel  for  appellants 
that  such  testimony  had  not  been  produced. 

A. 

The  court  erred  in  refusing  to  admit  the  letter  of  in¬ 
structions  from  the  New  York  Title  Company,  and 
the  investment  company. 

These  are  assignments  numbered  3  and  4. 

When  Stadtler  went  to  Riggs  Bank  with  Rheem  he 
had  a  letter  from  the  Xew  York  Title  Company  giving 
him  specific  instructions  as  to  what  he  was  to  do  with 
the  check  for  $1,556,645.80  which  was  enclosed  with  it 
(Record,  pp.  46,  47  gives  a  photostat  of  this  letter). 
The  letter  bore  a  computation  made  by  Stadtler  show¬ 
ing  the  amount  of  principal,  interest  and  advance  in¬ 
terest  necessary  to  pay  the  existing  first  trust  (State¬ 
ment,  p.  13)  and  bore  the  written  approval  of  Rheem. 
That  approval  must  have  been  put  on  the  letter  while 
the  parties  were  at  the  bank  because  the  letter,  while 
not  dated,  presumably  would  be  the  same  date  as  the 
check  which  accompanied  it,  namely,  July  16,  1930. 
Stadtler  either  went  to  the  bank  with  Rheem  or  met 
him  there,  he  does  not  remember  which  (Statement,  p. 
13)  but  the  probabilities  would  be  that  even  if  he  went 
to  the  bank  with  Rheem  he  simply  walked  past  Rheem ’s 
office  and  picked  him  up  and  together  they  walked 
across  the  street  to  the  bank. 

In  any  event,  Stadtler  was  seeing  that  the  deposit 
was  opened  in  accordance  with  the  terms  of  his  letter 
(Statement,  p.  13)  which  was  lying  on  the  desk  of  the 
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new  account  clerk  and  with  Stadtler  referring  to  it  all 
the  time  (Statement,  p.  15).  The  letter  was  noj:  secret, 
it  was  lying  on  the  desk  all  the  time  and  whilb  it  did 
not  pass  out  of  the  actual  possession  of  Stadtlej*  it  was 
available  to  anyone  of  the  group  (Statement,  pp.  14, 

15). 

On  cross-examination  with  respect  to  this  letter, 
Stadtler  did  not  think  he  read  the  letter  to  any  officer 
of  the  bank  and  he  definitely  knew  that  he  did  ]|iot  ask 
any  officer  to  read  it  (Statement,  pp.  14,  15). 

The  letter  of  instructions  from  the  New  York  Title 
Company,  with  the  letter  from  the  Sho reham  Invest¬ 
ment  Company,  was  then  offered  in  evidence  put  the 
court  refused  to  receive  it,  upon  the  ground  thaj  there 
was  not  sufficient  to  show  that  tliev  did  reach  the  xnowl- 
edge  of  Riggs  Bank  (Statement,  p.  15). 

The  letters  were  again  offered  at  the  conclusion  of 
the  appellant’s  testimony,  and  again  refused  oy  the 
court  (Statement,  p.  53). 

The  letters  were  again  offered  at  the  conclusion  of 
the  entire  case,  and  the  court  requested  to  reconsider 
its  rulings  previously  made  (Statement,  p.  97).  | 

The  original  offers  of  these  letters  were  made|upon 


the  theorv  that  they  were  a  part  of  the  entire  transac- 
tion  and,  so  to  speak,  part  of  the  res  gestae.  The  final 
offer  was  made  upon  the  additional  grounds  that  all 
of  the  circumstances  in  evidence  indicated  that  thle  let¬ 
ters  had  been  brought  to  the  attention  of  Mr.  Ncvius, 
that  he  had  the  opportunity  to  see  the  letters,  that 
everything  that  took  place  in  the  bank  had  beefi  ad¬ 
mitted  bv  the  court,  even  to  details  of  conversations 
between  the  bank  officers,  and  the  only  thing  excluded 
in  the  whole  transaction  were  said  letters  (Statement, 
p.  98). 
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The  trial  court  then  inquired  if  counsel  wished  to 
call  Mr.  Xevius  and  ask  him  the  specific  question,  which 
suggestion  counsel  declined  in  view  of  the  testimony 
already  given  by  him;  and  the  court  then  inquired  if 
counsel  would  object  if  he  called  Mr.  Xevius  and  asked 
the  specific  question,  to  which  counsel  replied  that  the 
court  had  control  of  the  case  and  counsel  had  no  right 
to  object  to  the  court  making  the  inquiry,  but  that  coun¬ 
sel  would  claim  that  tliev  were  not  bound  bv  anv  such 

*  *-  » 

answer;  whereupon  the  court  decided  to  abide  by  its 
former  ruling  (Statement,  p.  98). 

It  is  submitted  that  the  entire  record  shows  that 
these  letters  were  improperly  excluded  for  the  reasons 
herein  indicated. 


B. 

The  court  erred  in  reopening  the  case  after  the  argu¬ 
ment  for  appellants  had  been  made. 

The  case  of  both  parties  was  closed  once  (Statement, 
p.  97)  and  subsequently  reopened  at  the  suggestion  of 
the  court  that  he  would  then  admit  certain  testimony 
offered  by!  appellants  which  he  had  refused  to  hear 
(Statement,  p.  98). 

The  case  was  reopened  the  second  time  at  the  re¬ 
quest  of  the  appellee  for  the  purpose  of  permitting  it 
to  produce  certain  testimony  which  had  been  omitted 
(Statement,  p.  99). 

The  case  was  thereupon  closed  and  entirely  argued 
and  presented  to  the  court  by  appellants  and  partly  ar¬ 
gued  by  the  appellee  when  counsel  for  the  appellee 
stated  to  the  court  that : 

“He  had  read  the  brief  submitted  by  counsel  in 
the  Wehner  case  which  attached  importance  to 
two  matters  which  it  is  said  had  been  left  to  in- 
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ference  or  to  certain  prejudicial  inferences,  first, 
that  it  was  not  shown  that  the  Swartzell  Company 
actually  owned  the  notes  which  had  been  deposited 
as  collateral  for  the  loans  from  the  bank,  ajid  sec¬ 
ond,  that  the  bookkeeper  who  reported  the  over¬ 
draft  to  Mr.  Nevius  had  not  been  producecj,  from 
which  it  was  argued  that  he  would  not  testify  as 
did  Mr.  Nevius,  and  thereupon  counsel  requested 
the  court  to  again  reopen  the  case  and  permit  the 
calling  of  Mr.  Handy  and  the  bookkeeper,  Mr. 
Brooks,  to  supply  the  evidence  referred  to  in  the 
brief  of  counsel  for  the  plaintiffs.  Whereupon  the 
court  inquired  of  counsel  for  the  plaintiffs  if  they 
objected  to  such  action,  to  which  counsel  replied 
that  they  did  and  that  they  were  not  prepared  to 
cross-examine  said  witnesses,  but  the  court  granted 
the  motion,  with  an  exception  to  the  plaintiffs.” 
(Statement,  p.  100.) 

While  it  is  fully  realized  that  it  is  entirely  within 
the  discretion  of  the  court  to  reopen  a  case  it  is  re¬ 
spectfully  submitted  that  to  reopen  a  case  for  the  pur¬ 
pose  of  introducing  testimony  to  meet  the  arguments 
of  counsel  in  finally  presenting  a  case  to  the  court  is 
an  abuse  of  that  discretion. 
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III. 

The  Court  Erred  in  Holding  that  Appellants  Were  Not 
Entitled  to  Recover  from  Riggs  National  Bank  the 
Sum  of  $819,296.34,  the  Portion  of  the  Special 
Trust  Fund  which  Was,  and  Still  Is,  in  Its  Posses¬ 
sion. 

A. 

Riggs  National  Bank  had  knowledge,  in  fact  and  in 
law,  of  the  trust  character  of  the  “Special  Account” 
in  the  sum  of  $2,341,645.80  created  for  the  benefit 
of  the  noteholders,  and  participated  in  the  estab¬ 
lishment  of  that  fund  on  July  16, 1930. 

The  check  of  the  New  York  Title  Company  for  $1,- 
556,645.80  on  its  account  in  Riggs  Bank  and  of  the 
Shoreham  Investment  Company  for  $150,000  were 
drawn  in  the  exact  language  in  which  the  “  special  ac¬ 
count”  was  opened  (Statement,  p.  19).  To  bring  the 
fund  up  to  the  amount  necessary  to  pay  the  principal 
of  the  existing  first  loan,  with  interest  and  bonus  for 
advance  payment  it  became  necessary  for  the  Swartzell 
Company  to  borrow  $635,000  (Record,  pp.  46,  47, 
Statement,  pp.  13,  57).  It  accomplished  this  by  bor¬ 
rowing  from  Riggs  Bank  $380,000  and  giving  the  bank 
its  note  for  that  amount,  payable  on  or  before  five  days 
after  date,  and  giving  as  collateral  securitv  for  the 
payment  thereof  certain  real  estate  notes  secured  on 
the  Westchester  Apartments  in  this  city,  and  by  bor¬ 
rowing  an  additional  $255,000  from  the  bank,  giving 
therefor  the  note  of  Luther  A.  Swartzell  and  Edmund 
D.  Rheem,  “trustees”,  payable  at  the  same  time  and 
secured  by  similar  collateral  (Record,  pp.  48,  50).  For 
these  two  leans  cashier’s  checks  were  issued  by  Riggs 
Bank  and  these  checks  were  deposited  in  the  “special 
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account”  as  was  known  by  the  bank  (Statement]  p.  81). 
The  “ special  account”  was  thus  established  in  tjhe  sum 
of  $2,341,645.80  on  July  16,  1930  (Record,  p.  52). 

On  that  same  day  the  New  York  Title  Company, 
from  whom  $1,556,645.80  of  the  fund  had  bcjen  re¬ 
ceived,  was  advised  bv  letter  that :  I 

“*  *  *  there  is  on  deposit  to  the  credit  of 

Swartzell,  Rheem  and  Hensey  Co.,  and  Lutjher  A. 
Swartzell  and  Edmund  D.  Rheem,  trustees,  I*  *  * 
for  account  of  the  holders  of  notes  described  in 
said  trust  *  *  '*  $2,334,750.”  (Record,  p.  89,  State¬ 
ment,  p.  13.  Italics  supplied.) 

After  the  writing  of  this  letter  there  was  consider¬ 
able  fear  on  the  part  of  the  bank  that  it  might 
construed  (Statement,  pp.  60,  62,  69,  70). 
misconstruction  was  that  was  feared  bv  the 
not  found  out,  although  the  question  was  asked 
ment,  p.  69).  Obviously,  however,  the  fear 
as  the  bank  knew  that  the  money  had  been 
in  payment  of  certain  notes,  it  might  be  obliged 
to  its  application  in  the  payment  of  those  notes, 
when  writing  the  second  letter  to  straighten  o 
possible  “misunderstanding”  it  knew  that,  in 
to  borrowing  $635,000,  the  Swartzell  Company  di 

have  anv  funds  to  its  credit  and  had  obtained  an 
* 

tional  loan  of  $178,000  by  means  of  an  overdraft 
ment,  p.  63). 

The  same  day,  the  bank  in  its  second  letter 
New  York  Title  Company  shows  specifically 
knew  the  nature  of  this  fund  and  that  it 
the  depositors  as  a  trust  fund,  for  it  says  that  it 
it  understood  that  there  is  no 

“  .  .  .  obligation  on  our  part  to  look  to  t 
plication  of  the  money  deposited  in 
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the  first  deed  of  trust  notes  .  .  .  ”  (Record, 
p.  62,  italics  supplied) 

That  this  statement  is  not  susceptible  of  any  other 
construction  than  that  the  bank  would  not  see  that  the 
money,  which  it  knew  was  deposited  for  the  payment 
of  these  notes,  would  be  so  applied,  is  shown  by  the 
record,  page  71 : 

“Q.  At  this  time,  Mr.  Fleming,  see  if  this  is  the 
situation  at  the  bank :  An  account  had  been  opened, 
an  account  that  you  had  never  dreamed  of,  for  the 
benefit  of  the  trustees  to  provide  for  the  payment 
of  the  notes.  Is  that  right? 

A.  That  was  the  title  of  the  account.”  (Italics 
supplied)  * 

By  no  process  of  reasoning  can  it  be  found  that  this 
special  account  was  created  for  the  purpose  of  paying 
overdrafts  and  loans  in  the  account  of  the  Swartzell, 
Rlieem  &  llensey  Company  in  Riggs  Bank. 

In  addition  to  this,  the  creation  and  establishment 
of  this  “special  account”  was  supervised  and  directed 
by  Mr.  Xevius,  one  of  the  vice-presidents,  whose  testi- 
monv  shows  that  he  was  familiar  with  everv  detail  con- 

*  w 

needed  therewith  (Statement,  pp.  79  to  86,  inclusive). 

The  foregoing  facts  are,  under  the  law,  amply  suf¬ 
ficient  to  bring  notice  home  to  Riggs  Bank  that  the 
special  deposit  of  $2,345,645.80  established  on  July  16, 
1930,  was  a  trust  fund  “for  account  of  holders  of  notes 
described”  in  a  certain  deed  of  trust,  and  the  trial  court 
found  that  it  was  a  fiduciary  account  (Record,  p.  97) 
and  yet  refused  to  make  the  conclusion  of  law  requested 
by  appellants,  namely,  that  the  bank  knew  it  was  a 
fiduciary  account  (Statement,  p.  129). 
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“But  when  against  a  bank  account,  designated 
as  one  kept  by  the  depositor  in  a  fiduciary  char¬ 
acter,  the  bank  seeks  to  assert  its  lien  as  a  banker 


known 
efit,  it 
repre¬ 
prop - 
'sist  in 


for  a  personal  obligation  of  the  depositor, 
to  have  been  contracted  for  his  private  bed 
must  be  held  as  having  notice  that  the  fund 
seated  by  the  account  is  not  the  individual 
erty  of  the  depositor ,  if  it  is  shown  to  con 
whole  or  in  part ,  of  funds  held  by  him  in  4  trust 
relation.”  (Italics  supplied) 

Bank  v.  Insurance  Co.,  104  U.  S.  54. 

“The  story  of  their  failure  was  written  by  the 
officers  of  the  bank  in  its  books ,  and  it  knew  all 
that  such  story  told.”  (Italics  supplied) 

Union  Stock  Yards  Bank  v.  Gillespie,  137| 

411. 


<  i  * 


U.  S. 


*  *  the  description  which  Dickens  gave  of 
himself  in  making  each  deposit  (executor,  admin¬ 
istrator  and  county  clerk)  was  ample  notice  of  the 
trust  ownership  of  the  fund  deposited.  Central 
National  Bank  v.  Connecticut  Mutual  Life  Insur¬ 
ance  Co.,  104  U.  S.  54  and  cases  therein  ^ited; 
Dozier  v.  McWhorter,  117  Ga.  786;  Geyser-Marion 
Gold  Mining  Co.  v.  Stark,  106  Fed.  588. ’ ’  (italics 
supplied) 

Dickens  v.  Howard,  67  Fed.  (2d)  263. 

“  *  *  *  the  officers  and  agents  of  the  defen¬ 

dant  were  charged  with  knowledge  of  the  scope  and 
effect  of  the  various  entries  relating  to  the  deposit 
as  shown  on  the  defendant’s  books.” 

Allen  v.  Puritan  Trust  Co.,  211  Mass.  409. 

To  go  tj  such  pains  to  establish  that  Riggs  Bank 
knew  of  the  fiduciary  character  of  this  deposit  may 
seem  supererogation  in  view  of  the  fact  that  the  bank 
does  not  deny  the  character  of  the  deposit  but  contends 
that  the  officers  did  not  have  knowledge  that  the  de¬ 
positors  were  “committing  a  breach  of  any  obligation 
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as  fiduciary”;  and  this  Court  has  thrice  said  that  the 
account  was  dulv  earmarked  with  the  claim  of  the 
noteholders : 


“  .  .  .in  seeing  to  it  that  the  money  neces¬ 
sary  to  pay  the  noteholders  under  the  original 
trust  was  actually  paid  in  cash  to  the  agents  pro¬ 
vided  by  that  instrument  to  receive  it,  and,  so 
paid,  duly  earmarked  in  a  special  account  in  a  re¬ 
liable  bank  for  the  use  and  benefit  of  such  note¬ 
holders, 

**.#*#**#* 

It  saw  a  fund  established  in  bank  earmarked  for 
the  use  of  such  noteholders. 

**!***•##* 

...  in  seeing  that  a  sufficient  special  fund 
was  created  and  earmarked  ivith  the  claim  of  the 
noteholders  (Italics  supplied) 

Rhoderick  v.  Swartzell,  supra ,  pp.  180,  185,  186, 
187. 


B. 

The  history  of  the  $635,000  loan  by  Riggs  Bank  to 
Swartzell,  Rheem  &  Kensey  Company. 

The  transaction  originated  between  Mr.  Rheem  and 
the  president  of  the  bank.  Mr.  Rheem,  in  addition  to 
being  the  active  head  of  the  Swartzell  Company  was  a 
director  in  the  bank  and  transacted  practically  all  of 
the  business  between  the  company  and  the  bank  over  a 
period  of  many  years  (Statement,  p.  54). 

According  to  the  testimony  of  the  officials  of  the 
bank,  Rheem  applied  for  a  loan  of  $625,000  to  the 
Swartzell  Company  but  was  told  that,  under  the  bank¬ 
ing  laws,  the  bank  could  not  lend  the  company  that 
much  because  the  Swartzell  company  then  owed  the 
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bank  $211,459.83  (Statement,  p.  57,  Record,  p.  6j3).  Mr. 
Rhecm  was  told  a  very  significant  thing,  that  tl^e  bank: 

“could  not  lend  the  company  direct  more  than 
$380,000  or  $390,000  on  their  collateral.”  j  (State¬ 
ment,  p.  57)  (Italics  supplied) 

Thereupon  Mr.  Rheem  suggested  that  he,  personally, 
would  borrow  the  difference  to  make  the  amciunt  he 


needed,  but  was  advised  bv  the  bank  that  loans  to  cor- 
•  * 

porations  and  loans  to  principal  stockholders  |  in  the 
corporation  were  sometimes  regarded  as  one,  find  the 
bank  did  not  care  to  make  the  loan  in  that  manner 
(Statement,  p.  57).  Meticulous  care,  in  view  | of  the 
loan  immediately  made  to  “trustees”  without  knowing 
what  they  were  trustees  of,  who  they  were  trustees  for, 
whether  they  had  any  power  to  borrow  money,  or 
whether  they  had  any  right  to  pledge  the  collateral 
which  the  bank  knew  belonged  to  the  Swartzell  Com¬ 
pany  ! 

Mr.  Rheem  then  suggested  that  he  and  Mr.  Swart¬ 
zell  “as  trustees”  borrow  the  amount  still  needed,  the 
loan  to  be  for  a  very  short  time,  probably  four  c^r  five 
days  would  be  ample  (Statement,  p.  57).  The|  bank 
agreed  to  make  this  loan,  taking  as  collateral  noties  se¬ 
cured  on  the  Westchester  Apartment  which  notes  it 
knew  belonged  to  the  Swartzell  Company  (Record,  p. 
61),  and  to  which  notes  it,  therefore,  could  not  acquire 
title  in  good  faith  unless  it  subsequently  saw  that  the 
trustees  had  authority  from  the  Swartzell  Company  to 
so  use  the  notes.  This  it  never  did  (Statement,  p.  74). 

These  arrangements  concluded,  Mr.  Vass,  a  vice- 
president,  was  told  that  if  Mr.  Rheem  came  to  thejbank 
it  was  alright  to  make  the  two  loans  totalling  $62^,000, 
provided  collateral  was  forthcoming,  and  Mr.  Vats,  in 
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turn,  told  Mr.  Xevius,  another  vice-president,  who  ac¬ 
tually  consummated  the  loan  for  an  additional  $10,000. 

This  is  the  history  of  the  loan,  and  it  is  a  history  of 
the  violation  of  the  banking  laws  by  Riggs  Bank  for 
the  accommodation  of  Mr.  Rheem.  Treating  the  loan 
as  divisible  into  two  loans,  one  of  $380,000  to  the  Swart- 
zell  Company,  the  Swartzell  Company  was  then  in¬ 
debted  to  Riggs  Bank  in  the  sum  of  $591,459.83.  This 

was  increased  later  in  the  dav  bv  the  overdraft  of 

*  * 

$178,045.49,  bringing  the  total  indebtedness  to  $769,- 
505.32  at  the  close  of  business  on  the  16th  of  Julv.  This 
indebtedness  was  $169,500,  plus,  in  excess  of  the 
amount  which  the  bank  was  authorized,  under  the  law, 
to  lend  to  the  Swartzell  Company! 

But  treating  the  whole  of  it  as  a  loan  to  the  Swart¬ 
zell  Company,  in  which  manner  it  should  properly  be 
treated  {Gay  v.  Par  part,  106  U.  S.  679,  699,  where  it  is 
said : 

“Equity  will  penetrate  beyond  the  covering  of 
form  and  look  at  the  substance  of  a  transaction, 
and  treat  it  as  it  reallv  and  in  essence  is,  however 
it  may  seem”) 

Swartzell  Company  was  then  indebted  to  Riggs  Bank 
in  the  sumiof  $846,459.83,  an  amount  almost  a  quarter 
of  a  million  dollars  in  excess  of  the  amount  the  bank 
had  a  right  to  lend  the  company  under  the  law!  See, 
also  Bank  of  Giles  County  v.  Fidelity  <£  Deposit  Co., 
post. 
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On  July  16, 1930,  Swartzell,  Rheem  &  Hensey  C|ompany 
created  and  had  been  allowed  an  overdraft  by  the 
bank  amounting*  to  $178,045.49. 

The  contention  of  the  appellant  is  that  the  overdraft 
was  created  without  its  knowledge.  Mr.  Fleming  and 
Mr.  V  ass  were  away  from  the  bank  and  knew  |notliing 
about  the  overdraft  until  about  six  o’clock  on  the  night 
of  the  16th  (Statement,  pp.  63,  77). 

The  man  in  charge  of  the  transaction  was  Mr.  jNevius. 
If  he  did  not  know  of  the  overdraft,  then  he  unwit¬ 
tingly  participated  in  the  greatest  4 4 accidental”  col¬ 
lection  of  errors  which  ever  permitted  unspecting  note¬ 
holders  to  be  shorn  of  their  security. 

Before  considering  the  significant  testimony  of  Mr. 
Nevius,  let  us  consider  for  a  moment  what  gave  rise 
to  the  overdraft.  The  second  trust  note  for  $300,000 
secured  on  the  Shoreham  Building  was  in  Riggb  Bank 
as  collateral  for  a  note  of  the  Swartzell  Company  for 
$255,000  which  it  held  for  collection  for  the  Scjuthern 
Dairies  (Statement,  p.  50).  This  note  had  to  bb  paid, 
so  the  trust  could  be  released  and  the  terms  of  jthe  ex¬ 
change  carried  out.  It  took  $262,947.49  to  pay  the 
Southern  Dairies  note  and  obtain  the  $300,00(j)  note, 
but  there  was  only  $86,907.50  in  the  Swartzell  Com¬ 
pany  account  (Record,  p.  53).  The  feat  was  Accom¬ 
plished,  however,  with  the  assistance  of  Mr.  Nevius,  as 
follows : 

While  Johnson  was  preparing  the  deposit  slips  for 
the  special  account  which  had  just  been  opened,  j 

“Mr.  Rheem  went  over  to  the  window  of  the  col¬ 
lection  department  for  some  transaction  about 
which  I  knew  nothing  at  the  time;  I  did  not  hear 
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his  conversation  with  the  gentleman  who  was  act¬ 
ing  for  Mr.  Dorsey  in  handling  that  desk;  I  went 
over  and  saw  what  Mr.  Rlieem  was  doing  at  the 
window  and  mv  observation  brought  mv  attention 
to  a  check  of  the  Swartzell  Company  which  he  was 
passing  to  the  teller;  subsequently  I  learned  that 
the  check  was  paying  a  collection  item;  the  teller 
being  a  substitute  I  took  the  responsibility  on  my¬ 
self  of  having  him  accept  that  check;  1  told  the 
teller  Must  take  that.  That  is  alright’.  I  had  known 
that  account  for  venrs,  and  I  knew  verv  well  Mr. 
Martin  did  not  have  the  same  familiarity  with  it 
that  I  bad,  and  for  that  reason  I  saved  him  the 
trouble  of  telephoning  about  the  check,  to  deter¬ 
mine  that  it  was  good,  which  he  would  have  done 
had  I  not  been  present  to  assume  the  responsibil¬ 
ity.  Some  papers  were  then  handed  to  Mr.  Rheem 
— I  did  not  see  them — what  he  did  with  them  I  do 
not  know — *  *  (Statement,  p.  80.) 

Notwithstanding  the  fact  that  Mr.  Nevius  was  stand¬ 
ing  so  close  to  Rheem  that  he  could  see  it  was  a  check 
of  the  Swartzell  Company,  he  says  he  knew  nothing  of 
the  amount  of  the  check  and  nothing  with  regard  to 
the  papers  which  Rheem  received.  The  obvious  pur¬ 
pose  is  to  have  the  court  believe  that  he  knew  nothing 
about  the  $300,000  note,  or  the  necessity  for  obtaining 
it,  or  that  an  overdraft  was  to  be  allowed  in  obtaining 
it :  but  let  us  judge  that  by  the  record. 

Stadtler  was  the  representative  of  the  District  Title 
Company,  in  turn  acting  for  the  New  York  Title  Com¬ 
pany.  He  went  to  Riggs  Bank  for  three  purposes, 
depositing  certain  checks  in  a  new  special  account,  ob¬ 
taining  a  letter  that  the  necessary  amount  was  on  de¬ 
posit,  and  obtaining  this  note  for  $300,000.  Stadtler, 
who,  as  against  Nevius  certainly  is  disinterested,  tes¬ 
tified  : 


♦ 
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“One  of  my  purposes  in  going  to  the  bank  was 
to  have  this  note  cancelled  and  released  and  I  re¬ 
ceived  that  note  and  returned  to  the  office  *  *  *  ” 
(Statement,  p.  12) 

“When  I  was  at  the  bank  to  make  this  deposit 
7  understood  with  Mr.  Rlieem  and  Mr.  Nevius  that 
in  addition  to  making  the  deposit  I  teas  to\  receive 
the  $300,000  note;  that  understanding  wa.<\  had  at 
the  time  I  made  the  deposit,  the  deposit  was  made 
and  they  said  the  note  was  there  available  to  be 
handed  to  me,  and  it  was.”  (Statement,  p,  12) 

I 

The  court  will  search  the  record  in  vain  to  fjnd  any 
examination  of  Mr.  Nevius  by  counsel  for  the  bafik  with 
reference  to  this  understanding.  I 

Did  Mr.  Nevius  know  about  the  overdraft  whjch  was 
being  created  and  allowed  ?  He  denies  it,  of  course 
(Statement,  p.  81).  But  what  is  the  true  significance 
of  his  later  statement  in  which,  after  stating  that  the 
bookkeeper  brought  him  the  ledger  sheet  showijng  the 
overdraft  Nevius  | 

“  *  *  *  showed  the  ledger  sheet  immediately  to 
Fleming  and  Vass  and  they  realized  that  th£  over¬ 
draft  had  inadvertently  occurred  INSOFAR  AS 
THEY  WERE  CONCERNED.”  (Statement,  p.  84) 

Again,  the  testimony  of  Mr.  Nevius  is  contradicted 
by  Mr.  Martin,  the  teller  who  received  payment  jof  the 
Southern  Dairies  note  and  gave  the  $300,000  n|ote  to 
Rheem.  Martin  testified:  j 

“Mr.  Nevius  told  me  to  allow  Mr.  Rheem  \o  pay 
a  certain  note  we  were  holding  for  collection  of  a 
customer;  I  took  the  note  and  verified  the  ainount 
of  interest  he  gave  us  to  pay  on  the  note  by  check 
on  the  Riggs  Bank.”  (Statement,  p.  91)  j 

“We  had  closed  for  the  day  in  that  department 
and  had  settled  the  figures ;  in  such  case  it  is  usual 
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to  have  the  consent  of  an  officer  to  accept  pay¬ 
ment  and  Mr.  Xevius  instructed  me  to  accept  the 
check ;  after  we  close  we  usually  do  not  accept  pay¬ 
ments;  the  Southern  Dairies  note  had  come  in  the 
bank  for  collection  that  same  dav.”  (Statement, 
p.  92) 

Mr.  Xevius  is  further  contradicted  by  Mr.  Martin. 
Xevius  testified  that  the  reason  for  telling  Martin  to 
accept  the  Swartzell  Company  check  in  payment  of  the 
note  was  that  lie  was  a  substitute  teller  and  Xevius 
wanted  to  save  him  the  trouble  of  telephoning  to  the 
bookkeeping  department  to  determine  that  the  check 
was  good,  which  he  would  normally  have  done  (State¬ 
ment,  p.  80). 

Mr.  Martin  testified  that  he  had  been  working  in  that 
cage  since  April,  1928,  over  two  years  (Statement,  p. 
92). 

Again,  Xevius  testified  that  Rheem  was  the  one  who 
asked  him  to  write  the  letters  to  the  title  company  stat¬ 
ing  how  much  money  was  on  deposit  and  that  at  that 
time  he  did  not  know  who  Stadtler  was  or  that  he  had 
any  connection  with  any  title  company.  Stadtler  tes¬ 
tified  that  when  he  met  Xevius  at  the  bank 

“I  advised  Xevius  that  I  came  to  the  bank  to 
open  a  new  account  and  make  a  deposit  *  *  * 

(Statement,  p.  11) 

Mr.  Xevius  and  I,  together  with  Mr.  Rheem  and 
a  Mr.  Johnson,  proceeded  to  open  the  new  account 
‘just  as  our  instructions  in  this  letter  (from  the 
New  York  Title  Company)  provided;  that  is,  the 
caption  of  this  account’  ”.  (Statement,  p.  12) 

Before  I  made  the  deposit  I  had  an  understand¬ 
ing  with  Mr.  Xevius  that  he  would  write  a  letter 
stating  the  amount  on  deposit.”  (Statement,  p. 
12) 
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Mr.  Nevius  gave  me  his  word  while  we 
were  at  the  window  that  he  would  furnish  the  let¬ 
ter  when  the  money  was  on  deposit.”  (Statement, 
p.  25) 

It  is  upon  this  testimony  of  a  most  interested  wit¬ 
ness,  contradicted  in  practically  every  important  par¬ 
ticular  bv  the  testimonv  of  less  interested  witnesses, 
that  the  trial  court  based  its  finding  of  good  f|aith  on 
the  part  of  Nevius  and  a  lack  of  knowledge  on  liis  part 
that  his  actions  permitted  an  overdraft  (RecorcL  p.  92, 
Statement,  p.  103).  j 

But  knowledge  of  the  existence  of  this  overdraft  was 
to  be  imputed  to  the  bank  from  the  story  of  it  written 
in  its  own  books  ( Bank  v.  Gillespie,  137  U.  S.  411, 
supra)  and  the  bank  understood  that  the  overdraft  was 
“ created  and  allowed”  as  shown  by  the  following: 

“Q.  (By  Mr.  Hogan)  Now,  Mr.  Vass,  did  there 


come  to  vour  attention  at  anv  time  on  Ju 


16  th 


the  fact  that  Swartzell,  Rheem  and  Iienset  Com¬ 
pany  had  created  and  had  been  allowed  a\i  over¬ 
draft? 

A.  Yes,  sir.”  (Statement,  p.  77) 

Mr.  Nevius  knew  of  the  “creation  and  allowance” 
of  this  overdraft,  but  no  one  else  should  know  it,  least 
of  all  the  “substitute”  teller  who  had  held  his  job  for 
two  years.  If  the  money  deposited  in  the  special  ac¬ 
count  was  to  be  immediatelv  transferred  to  the  General 

v  C’ 

account  of  the  Swartzell  Company  the  overdraft  would 
be  automatically  wiped  out,  the  overdraft,  coming  so 
late  at  night,  might  never  see  the  light  of  day,  a|t  least 
it  would  be  very  short  lived.  What  Mr.  Nevius  staid  to 
the  bookkeeper  when  the  overdraft  was  reported  to 
him  was : 


42 


“  ‘It  it  too  late  to  do  anything  today.  All  the 
departments  of  the  bank  are  now  closed.  We  will 
check  it  up  tomorrow;'  he  meant  by  that  to  take  it 
up  in  the  morning,  trace  it  and  see  if  there  were 
any  means  of  covering  it.  Mr.  Nevius  came  to  me 
the  next  morning  and  said  ‘That  Swartzell,  Rheem 
and  Hensey  overdraft  is  all  right’  that  they  had 
made  arrangements  to  take  care  of  it.”  (State¬ 
ment,  p.  102) 

Another  contradiction  for  Mr.  Nevius  in  a  most  sig¬ 
nificant  matter,  and  quite  a  contrast  with  his  own  non¬ 
chalant  testimony  on  the  same  subject : 

“Witness  heard  of  the  paying  of  the  overdraft 
of  Swartzell,  Rheem  and  Hensey  Company’s  ac¬ 
count  Sometime  late  on  July  17th,  but  he  cannot 

w  7 

fix  the  time  and  witness  does  not  recall  how  that 
information  came  to  him.”  (Statement,  p.  85) 

In  one  more  important  particular  is  Mr.  Nevius  con¬ 
tradicted,  and  that  is  with  reference  to  the  deposit  of 
the  special  account  in  the  general  account  of  the 
Swartzell  Company.  On  this  subject  Mr.  Nevius  says: 

“I  had  never  seen  this  deposit  slip  before  it 
was  received  by  paying  teller  No.  24,  it  had  never 
been  delivered  to  me,  or,  as  far  as  I  know,  prior 
to  its  delivery  to  the  teller,  to  anyone  in  the  bank 
*  *  Neither  Mr.  Rheem  nor  anyone  else  said 
anvthing  to  me  on  the  Kith  about  intending  to  make 
this  deposit.  I  have  no  recollection  of  Handy 
bringing  the  pass  book  of  Swartzell,  Rheem  and 
Hensey  Company  to  the  bank,  as  it  is  the  usual 
thing  to  bring  in  pass  books  to  have  entered  some 
entry  of  a  previous  occasion.  I  have  no  doubt  he 
may  have  some  and  brought  the  pass  book.” 
(Statement,  pp.  84,  85) 
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Mr.  Handy  had  testified  as  follows,  and  it  is  not  con¬ 
tradicted  : 


“I  handed  the  pass  book  to  Mr.  Nevius,  one  of 
the  officers,  and  told  him  that  Mr.  Rheem  agked  me 
to  bring  it  over  and  to  have  a  deposit  entered  in 
the  book.  Mr.  Nevius  took  the  pass  book  pver  to 
the  window  of  one  of  the  tellers  and  had  the  de¬ 
posit  entered  and  handed  the  book  back  to  me. 
The  deposit  was  in  the  general  account  of  Swart¬ 
zell  Company  in  the  sum  of  $2,341,645.80.”  (State¬ 
ment,  p.  5) 

With  respect  to  the  payment,  at  the  same  time!  of  the 


two  loans  for  $635,000  made  the  day  before,  Nevius 
testified :  j 

“I  had  no  connection  with  the  presentation  of 
the  check  for  $635,105.83,  dated  July  17,  1930,  of 
Swartzell,  Rheem  &  Hensey  Company  drawn  to 
the  order  of  Riggs  National  Bank  and  signed  by 
Edmund  D.  Rheem,  vice-president,  used  iij  pay¬ 
ment  of  the  two  loans;  I  did  not  see  it  when  pre¬ 
sented;  the  first  information  I  had  was  wh^n  Mr. 
Thom  informed  me  that  the  notes  had  beeh  paid 
and  they  wanted  the  collateral  returned  *  * 
(Statement,  p.  85)  j 


Whereas  Mr.  Handy,  still  disinterested,  says: 


“I  think  I  mentioned  to  Mr.  Nevius  that  1  had 
a  check  to  pay  off  a  couple  of  collateral  notes,  and 
I  asked  him  which  teller,  or  window,  I  should  go 

to,  and  he  walked  back  to  a  window  with  me  and 
told  the  teller  there  that  I  wanted  to  pay  off  [those 
Swartzell,  Rheem  and  Hensey  Company  nptes.” 

(Statement,  p.  5.) 

I 

The  extraordinary  complaisance  and  indifference 
with  which  the  news  of  the  overdraft  in  the  sulm  of 
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$180,000  Was  received  by  the  officers  of  Riggs  Bank 
seems  to  be  entitled  to  some  consideration  in  connec¬ 
tion  with  determining  whether  or  not  there  was  some 
forehand  knowledge  of  the  overdraft  and  the  proposed 
machinery  for  4 4 automatically”  wiping  it  out. 

When  the  overdraft  was  reported  to  the  first  officer, 
Mr.  Nevius,  he  said:  44It  is  too  late  to  do  anvthing  to- 
day.  All  the  departments  of  the  bank  are  closed.  We 
will  check  it  up  tomorrow”  (Statement,  p.  102).  He 
immediately  reported  the  fact  of  the  overdraft  to 
Mr.  Fleming  and  Mr.  Vass  (Statement,  p.  84). 

Mr.  Fleming  said  that  it  was  too  bad  the  account 
was  overdrawn,  that  it  might  be  considered  an  excess 
loan,  but  was  collaterallv  secured  and  that  “Thev  will 
take  care  of  it  in  due  course”  (Statement,  p.  69). 

Mr.  Vass  apparently  made  no  remark  about  the 
overdraft  but  savs  that  Mr.  Fleming  stated  that  it  was 
collaterallv  secured  so  there  was  nothing  for  the  bank 
to  concern! itself  about  (Statement,  p.  77). 

What  efforts  did  the  bank  take  to  hold  the  collateral 
security  for  this  overdraft?  The  answer  is,  none; 
seemingly  justifying  the  conclusion  that  the  bank  knew, 
without  inquiring,  that  the  overdraft  was  to  be  taken 
care  of  without  regard  to  the  collateral.  Here  is  the 
record : 

The  next  morning,  the  president  did  not  examine  any 
of  the  papers  relating  to  the  new  account  and  some¬ 
time  during  the  dav  asked  what  the  situation  was  with 
respect  to  the  overdraft  and  was  told  that  both  it  and 
the  loans  made  the  day  before  had  been  repaid  and 
the  collateral  surrendered  (Statement,  p.  64).  The  in¬ 
quiry  was  made  sometime  during  the  day,  with  no 
recollection  as  to  the  exact  time  (Statement,  p.  73). 

Mr.  Vass  apparently  did  not  concern  himself  fur¬ 
ther  about  the  overdraft  (Statement,  p.  77). 
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And  Mr.  Nevius,  if  his  testimony  is  to  be  believed, 
did  not  make  any  inquiry  about  it  until  late  on  the  17th 
(Statement,  p.  S5)  and  doesn’t  even  know  how  he  got 
the  information  then.  But  Mr.  Handy  and  Mr.  Brooks 
tell  a  different  story,  as  already  pointed  out!  herein 
(Handy,  Statement,  p.  5,  Brooks,  p.  102). 

■  I 

D.  j 

With  knowledge  of  the  foregoing  facts,  Riggs  Bank  ob¬ 
tained  payment  of  the  debt  due  it  by  Swartzell, 
Rheem  &  Hensey  Company  amounting  t6  $819,- 
296.34  out  of  moneys  rightfully  belonging  to  the 
plaintiffs  and  other  noteholders. 

According  to  the  record,  on  the  same  day  thib  “  spe¬ 
cial  deposit”  was  established  in  Riggs  Bank,  a  check 
for  the  full  amount  thereof  was  drawn  to  the  order  of 
the  Swartzell,  Rheem  &  Hensey  Company  (Record,  p. 
55),  and  a  deposit  slip  made  out  bearing  that  date  for 
the  purpose  of  depositing  the  check  to  the  credit  of  the 
Swartzell,  Rheem  and  Hensey  Company’s  account  in 
Riggs  Bank  (Record,  p.  56).  What  was  done  with  this 
check  and  deposit  slip,  and  when  it  was  done,  d^es  not 
clearly  appear  from  the  record.  It  does  appeap,  how¬ 
ever,  that  someone,  we  know  not  who,  ran  a  line!  with  a 
pen  through  the  figure  ‘‘6”  on  the  deposit  slip  and  the 
duplicate  thereof,  converting  the  “6”  into  a  “7”. 
When  this  deposit  slip,  the  duplicate,  and  the  ch^ck  got 
into  Riggs  Bank  is  not  shown.  But  a  rather  fantastic 
story  is  told  by  Mr.  McCormack,  paying  and  receiving 
teller  No.  24  in  Riggs  Bank,  regarding  the  deposit  of 
the  check.  He  testified  that  the  check,  deposit  slip  and 
duplicate,  fastened  together  with  a  clip,  were  shoved 
in  his  window, — by  whom  he  does  not  know — and  when 
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he  does  not  say — and  that  the  person  who  shoved  them 
through  Ids  window  immediately  disappeared  and 
never  came  back.  He  stamped  one  of  the  deposit  slips 
as  a  duplicate,  and  that  remained  in  the  drawer  of  his 
desk  for  more  than  a  year,  and  he  did  not  take  it  out 
until  he  was  asked  about  this  matter  when  he  remem¬ 
bered  having  it  in  his  drawer  (Statement,  pp.  92  to  94). 

Mr.  Handy,  a  disinterested  witness  and  a  former  em- 
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ployee  of  the  Swart zell  Company,  testified  that  on  the 
following  day  he  took  the  passbook  of  Swartzell, 
Rheem  &  Hensev  Company  in  the  Riggs  Bank  to  the 
bank,  gave  it  to  Mr.  Nevius,  and  told  him  that  Mr. 
Rheem  asked  him  to  bring  it  over  and  have  a  deposit 
entered  in  it.  Mr.  Nevius  took  the  book  over  to  one  of 
the  tellers  and  had  the  deposit  entered,  and  handed  it 
back  to  him.  The  deposit  credited  in  the  book  was 
$2,341,645.80  (the  full  amount  of  the  “ special  de¬ 
posit  ”).  It  was  deposited  in  the  general  account  of 
Swartzell,  Rheem  &  Hensev  Company  (Statement,  p. 
5). 

He  further  testifies  that  he  mentioned  to  Mr.  Nevius 
that  he  had  a  check  to  pay  off  a  couple  of  collateral 
notes,  and  asked  him  which  teller  or  which  window  he 
should  go  to;  that  Mr.  Nevius  walked  back  to  the 
window  with  him  and  told  the  teller  there  he  wanted  to 
pay  off  those  two  Swartzell,  Rheem  and  Hensev  notes, 
the  two  notes  aggregating  $635,000,  the  loan  made  the 
day  before  (Statement,  p.  5). 

It  will  be  recalled  that  Mr.  Nevius  testified  that  he 
did  not  have  any  connection  with  the  payment  of  these 
notes,  and  that  he  got  his  information  respecting  their 
payment  from  someone  else  in  the  bank  (Statement,  p. 
85). 

Thus  it  will  be  seen  that,  with  full  knowledge  on  the 
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part  of  the  bank,  that  no  moneys  remained  to  the  credit 
of  the  account  of  Swartzell,  Rheem  &  Hensey  in  Riggs 
Bank,  but,  on  the  contrary,  with  the  knowledge  that 
the  overdraft  hereinbefore  referred  to  existed  in  the 
account,  the  bank  received  this  check  as  a  dposit  in  the 
Swartzell,  Rheem  and  Hensey  Company’s  accopnt;  the 
check  on  its  face  showing  what  the  bank  already  knew, 
that  it  was  drawn  on  this  4  *  special  account”,  fiduciary 
in  its  nature  and  character,  and  that  the  chepk  com¬ 
pletely  transferred  the  entire  fund. 

The  instant  the  amount  of  the  trust  fund  was  received 
in  the  general  account,  in  the  words  of  the  anpwer  to 
the  bill,  the  overdraft  “automatically  ceased  tc \  exist” 
(Record,  p.  68).  In  other  words,  the  Bank  “automati¬ 
cally”  repaid  itself  $184,190.51  due  it  by  Sw;artzell, 
Rheem  &  Hensey  Company  out  of  this  money  \jhich  it 
knew  had  been  deposited  with  it  for  the  paynkent  of 
the  first  trust  notes. 

At  that  same  instant  it  knew  there  was  a  diversion 
of  the  fund;  it  knew  that  $184,190.51  of  that  fund  could 
not  possibly  be  used  for  any  other  purpose,  and  in  the 
language  of  the  Minnesota  Court  in  Rogers  v.  Bankers 
National  Bank ,  179  Minn.  197,  it  thereby  established 

“  *  *  *  by  its  own  acceptance  the  proof  of  the 
breach  of  trust  and  of  its  own  participation  in  it 
for  its  own  benefit.” 

As  was  also  said  in  Pennsylvania  Co.  v.  Ninth  Bank, 
306  Pa.  148  (Supreme  Court  of  Pennsylvania,  19^2) : 

“When  the  check  on  the  trust  account  was  ac¬ 
cepted  by  the  bank,  and  it  credited  the  amount  on 
its  books  in  payment  of  Nickles’  personal  de\)t  (an 
overdraft)  to  the  bank,  it  participated  in  a  [trans¬ 
action  which  was  a  breach  of  trust;  it  could  not 
properly  honor  the  check — by  crediting  the  amount 
to  his  account.  ”  I 


48 


The  Bank  thereupon  knew,  first,  that  there  was  a 
breach  of  trust,  and,  second,  it  knew  that  there  was  no 
money  in  the  general  account  of  Swartzell,  Rheem  & 
Hensey  Company  except  the  balance  of  this  trust  fund. 

The  ledger  sheet  written  by  the  bank  and  covering 
this  deposit  shows  that  no  other  funds  went  to  the 
credit  of  this  account  until  after  the  bank  had  also  re¬ 
ceived  out  of  this  fund  an  additional  $035,105.83  in  re¬ 
payment  of  the  loan  made  the  day  before,  with  interest, 
which  loan  it  knew  had  gone  to  form  a  part  of  this 
trust  fund  (Record,  pp.  53,  54). 

This  storv  was  “written  bv  the  officers  of  the  bank 
*  * 

on  its  books  (ledger  sheets)  and  they  knew  all  that 
such  story  told.”  Bank  v.  Gillespie,  supra. 

Riggs  Bank,  therefore,  received  out  of  this  trust 
fund,  first,  the  overdraft  of  $184,190.51,  and  next,  the 
loan  with  interest  in  the  sum  of  $635,105.53 — a  total  of 
$S19, 296.34.  As  a  result,  noteholders  to  an  aggregate 
of  $812,200  did  not  get  their  money. 

E. 

The  plaintiffs  are  not  bound  to  show  bad  faith,  but  if 
that  be  deemed  an  essential  element  necessary  to 
their  prevailing  in  this  case,  the  record  establishes 
it. 

It  is  contended  on  behalf  of  the  bank  that  this  entire 
transaction  was  just  the  everyday  ordinary  transaction 
of  the  bank  with  one  of  its  customers.  The  Swartzell, 
Rheem  &  Hensey  Company,  of  which  Mr.  Rheem  was 
Vice-President,  and  who  conducted  practically  all  of 
the  affairs  between  it  and  the  bank,  is  paraded  to  the 
Court  as  one  of  the  most  valuable  customers  of  the 
bank,  borrowing  large  sums  of  money  from  the  bank 
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from  time  to  time,  meeting  all  of  its  obligations 
promptly  and  satisfactorily  during  a  period  of  many 
years.  Mr.  Rheem  is  vouchsafed  to  the  Court  as  a 
paragon  of  virtue,  intellect  and  financial  ability.  He 
is  paraded  as  a  special  and  general  director,  being  a 
director  in  the  Federal- American  National  Bank  and 
of  the  defendant  bank  by  virtue  of  special  authority 
granted  by  the  banking  authorities  largely  at  the  re¬ 
quest  of  Riggs  Bank,  as  well  as  a  director  in  the  Na¬ 
tional  Savings  and  Trust  Company,  the  oldest  savings 
institution  in  the  District  of  Columbia. 

With  these  facts  in  mind,  let  us  examine  the  transac¬ 
tion  and  see  whether  or  not  it  was  just  the  ordinary, 
evervdav  transaction  between  a  bank  and  its  customer 
-not  with  one  of  its  directors — dealing  with  the  cus¬ 
tomer  at  arms  leng-th. 

The  record  shows  quite  the  contrary.  It  discloses 
that  the  transaction  was  conceived  in  iniquity  and  born 
in  sin. 

In  initiating  the  transaction,  the  very  first  request 
which  Mr.  Rheem  made  of  the  bank  was  that  the  bank, 
violate  the  positive  provisions  of  the  bankling  laws. 
His  request  was  that  the  bank  lend  to  his  company  a 
sum  of  money  in  excess  of  that  which  the  bank  finder 
the  law  could  loan,  for  his  request  was  that  the  bank 
lend  him  $625,000,  and,  as  asserted  in  the  answer  j)f  the 
bank,  the  utmost  the  bank  could  loan  under  thfi  law 
was  $600,000  (Record,  p.  60).  The  bank  knew  this, 
and  so  did  Mr.  Rheem.  It  was  not  even  necessary  for 
the  bank  to  ascertain  the  then  existing  indebtedness  on 
the  part  of  the  company  to  the  bank,  but  nevertheless 
it  was  done  and  found  that  that  indebtedness  amofinted 
to  $211,459.83  (Record,  p.  60). 
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The  nexf  suggestion  on  the  part  of  Mr.  Rheem  was 
that  the  loan  be  made  in  two  parts,  one  to  the  com¬ 
pany,  and  one  to  him  personally.  This  suggestion  was 
disapproved,  for  it  would  be  an  obvious  evasion  of  the 
law  (Statement,  p.  57).  It  will  be  borne  in  mind  that 
when  the  original  request  was  made,  Mr.  Fleming  told 
Mr.  Rheem  he  could  not  lend  “Swartzell,  Rheem  and 
Hensey  direct  more  than  $380,000  or  $390,000  on  their 
collateral7’  (Statement,  p.  57).  Mr.  Rheem,  being  un¬ 
der  the  absolute  necessity  of  raising  this  money,  with 
his  alert  mind  bent  upon  getting  the  money  at  all  haz¬ 
ards,  and  circumventing  the  positive  provisions  of  the 
banking  laws,  then  suggested  to  the  bank  that  the  loan 
be  made  $380,000  to  the  company  and  $245,000  to  him¬ 
self  and  Mr.  Swartzell  as  “trustees”.  This  suggestion 
was  satisfactory,  and  the  bank  agreed  to  make  the  loan 
in  that  wav.  Clearlv,  this  was  nothing  short  of  a  mere 
subterfuge  tq  evade  the  law.  Notwithstanding  this,  the 
bank  would  have  the  Court  believe  that  the  transaction 
was  the  usual  and  ordinary  transaction,  and  that  there 
was  nothing  in  it  to  arouse  any  suspicion  on  the  part 
of  its  President. 

But  this  is  not  all. 

Having  in  mind  that  a  loan  of  almost  a  quarter  of  a 

million  dollars  was  being  made,  who  were  “Luther  A. 

Swartzell  and  Edmund  D.  Rheem,  Trustees”?  How 

did  thev  come  into  existence  as  such?  What  instru- 
•  ! 

ment  created  them  trustees?  What  power  or  authority 
had  thev  to  borrow  monev?  In  this  situation,  was  it 
not  imperative  upon  the  bank  to  inquire  into  these 
matters  ?  Was  it  the  usual  and  ordinary  thing  for  this 
bank  to  lend  money  to  “trustees”  without  ascertain¬ 
ing  their  rights,  duties,  power  and  authority?  Yet  we 
find  in  the  record  that : 
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“When  Mr.  Rheem  asked  for  the  approval  of  the 
loan  to  himself  and  Mr.  Swartzell,  as  trustees,  he 
did  not  specify  what  they  were  trustees  for,  there 
was  no  discussion  as  to  what  tliev  were  acting  in 
the  capacity  of  trustees  of ;  no  consideration  or 
thought  was  given  at  the  time  to  the  subject  of 
the  power  of  the  trustees  *  *  V’  (Statement, 
p.  59) 

Nevertheless,  the  defendant,  in  its  answer,  contends 
that  the  loan  was  made  to  “Luther  A.  Swartzell  and 
Edmund  D.  Rheem,  trustees  under  the  aforementioned 
deed  of  trust ”  of  August  1,  1928  (Record,  p.  60). 

At  the  request  of  the  appellee  the  trial  court  in¬ 
cluded  in  its  findings  of  fact  extensive  references  to 
and  extracts  from  this  deed  of  trust,  but  this  [court 
will  search  in  vain  for  any  power,  authority  or  right 
on  the  part  of  the  trustees  named  therein  to  bbrrow 
money  (Record,  p.  82,  finding  No.  10). 

Still  the  bank  would  have  the  Court  believe  that  this 
was  just  an  ordinary,  usual  transaction  by  anjl  be¬ 
tween  the  bank  and  one  of  its  customers.  If  it  be  |  true, 
as  asserted  in  the  answer,  that  Luther  A.  Swartzell 
and  Edmund  D.  Rheem  were  making  this  loan  as  trus¬ 
tees  under  the  deed  of  trust  of  August  1,  1928,  would 
not  the  natural  thing  have  been  to  inquire  whether1,  un¬ 
der  the  terms  of  that  trust,  the  trustees  had  authority 
to  borrow  money?  The  answer  brings  home  knowledge 
to  the  bank  that  Swartzell  and  Rheem  as  trustees  had 
no  authority  whatever  under  the  terms  of  that  trust  to 
borrow  money,  for  the  means  of  knowledge  is  the 
equivalent  of  knowledge.  Says  the  Supreme  Couft  of 
the  United  States  in  the  case  of  Wood  v.  Carpenter , 
101  U.  S.  135,  143 : 

“  *  *  *  The  means  of  knowledge  are  the  qame 
thing  in  effect  as  knowledge  itself.  ’  ’ 


But  this  is  not  all. 

At  the  time  this  loan  was  being  negotiated,  Mr. 
Rheem  offered  as  collateral  security  for  the  repayment 
of  the  loan  certain  ‘‘notes  in  the  aggregate  principal 
sum  of  $859^000  secured  by  first  deeds  of  trust  on  prop¬ 
erty  in  the  District  of  Columbia  known  as  the  West¬ 
chester  Apartments,  which  said  notes  the  defendant 
was  informed  and  believed,  were  owned  by  Swartzell, 
Rheem  &  Hensey  Company”  (Record,  p.  61).  In  the 
consummation  of  this  deal,  $359,000  of  these  notes 
were  taken  as  collateral  for  the  $255,000  note  of  Swart¬ 
zell  and  Rheem,  Trustees  (Record,  p.  50). 

Though  the  bank  at  that  time  had  the  utmost  con- 
fidence  in  the  integrity  of  Mr.  Rheem,  this  valued  de¬ 
positor  over  a  period  of  many  years  and  a  director  in 
the  bank,  nevertheless,  having  notice  that  the  collateral 
which  the  “trustees”  intended  putting  up  to  secure  the 
repayment  of  the  loan  which  they  were  to  make  be¬ 
longed  to  the  Swartzell  Company,  asked  Mr.  Rheem  to 
see  that  the'  corporation  had  proper  authority  to  lend 
the  collateral  to  the  trustees,  and  Mr.  Rheem  said  he 
would  attend  to  that  (Statement,  p.  57).  However,  the 
matter  was  not  followed  up  (Statement,  p.  74)  and,  so 
far  as  the  record  shows,  neither  Mr.  Yass  nor  Mr. 
Nevius  ever!  heard  or  said  anything  about  the  collateral 
presented  by  the  trustees.  No  such  authority  to  the 
Swartzell  Company  to  lend  collateral  was  ever  shown 
to  the  Court. 

The  foregoing  facts,  coupled  with  the  facts  sur¬ 
rounding  the  creation  and  allowance  by  the  bank  of  the 
overdraft  of  $184,190.51 ;  coupled  further  with  the  facts 
surrounding  the  transfer  of  the  entire  amount  in  the 
“special  account”,  with  the  knowledge  on  the  part  of 


the  bank  of  its  establishment  for  the  use  and  benefit  of 


the  holders  of  the  notes  secured  by  the  first  deed  of 
trust,  the  acceptance  of  that  deposit  by  the  ban|k  in  the 
general  account  of  the  Swartzell  Company,  and  the 
liquidation  thereby  of  the  loan  of  $184,190.51  created 
by  the  overdraft,  the  acceptance  by  the  bank  of  the 
check  drawn  on  that  account  for  $635,105.83  In  pay¬ 
ment  of  the  two  notes  representing  the  loans  made  for 
the  purpose  of  building  up  the  “special  account”, 
knowing  that  there  were  no  funds  in  that  account  ex¬ 
cept  funds  which  in  equity  and  good  conscience  be¬ 
longed  to  these  noteholders,  and  to  which  theyi  had  a 
right  superior  to  any  right  of  the  bank,  constitutes  in 
law  and  in  fact,  not  only  bad  faith  on  the  part  of  the 
bank  but  establishes  an  active  participation  by  tile  bank 
in  the  conversion  of  the  moneys  to  the  extent  oft  $819,- 
296.34 — the  amount  of  the  personal  indebtedness  of 
the  Swartzell  Company  to  the  bank. 

While  the  foregoing  facts,  and  the  facts  incorporated 
therein  by  reference  to  other  facts  set  forth  i|n  this 
brief,  show  bad  faith  on  the  part  of  the  bank,  the  deci¬ 
sions  hereinafter  called  to  the  attention  of  the  Court, 
clearly  show  that  the  appellants  are  entitled  to  recover 
without  a  showing  of  bad  faith,  because,  with  knowl¬ 
edge  by  the  bank  of  the  prior  and  superior  rigjhts  of 
the  noteholders  to  these  funds,  the  bank  participated  in 
a  wrongful  conversion  thereof. 

In  connection  with  the  matters  argued  herein,  it  is 
deemed  pertinent  to  call  the  attention  of  the  Cojirt  to 
the  large  number  of  errors,  mistakes,  omission^  and 


commissions  which  became  involved  in  this 


“usual 


t  ransaction : 

1.  There  was  the  active  participation  of  the  bank  in 
a  violation  of  the  national  banking  laws,  first,  by  aiding 
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in  making  a  loan  designed  to  circumvent  those  laws 
and,  second,  bv  the  “allowance”  of  a  further  loan  bv 

wav  of  the  overdraft. 

* 

2.  There  was  the  mistake  on  the  part  of  Johnson  in 
putting  the  “New  Account”  stamp  on  the  second  de¬ 
posit  slip  when  it  should  have  gone  on  the  first  (State¬ 
ment,  pp.  87,  8S).  The  appellants  contend  with  respect 
to  this,  however,  that  the  truth  is  the  cashier’s  checks 
had  gone  to  the  credit  of  the  new  account  which  was  to 
be  opened,!  before  Stadtlcr  came  in  with  his  two  checks, 
and  this  seems  to  be  borne  out  by  the  testimony  of 
Stadtler. 


3.  There  was  the  mistake  of  Thom  in  getting  the  de¬ 
scription  of  the  notes  which  the  bank  was  given  as  col¬ 
lateral  security.  lie  described  the  entire  lot  of  $859,000 
worth  of  notes  as  secured  on  parcel  31/79  when,  in 
fact,  there  were  only  $690,000  of  notes  secured  on  that 
parcel  and  the  remainder  were  notes  of  an  entirely 
different  maker  and  secured  on  parcel  31/SO  (State¬ 
ment,  p.  7). 


4.  There  was  the  “mistake”  of  Xevius  in  assuming 
the  responsibility  of  ordering  the  acceptance  of  the 
Swartzell  Company  check  for  $262,947.49  when  there 
was  not  enough  money  in  the  account  to  pay  it.  This 
mistake  was  not  repeated  when  Handy  called  to  take 
up  the  notes  for  $635,000,  the  teller  on  that  occasion 
telephoning  the  bookkeeper  to  find  out  if  the  check  was 
good  (Statement,  p.  95). 


5.  There  was  the  act  of  Xevius  in  granting  a  loan 
$10,000  larger  than  the  bank  had  agreed  upon,  without 
any  questions. 
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6.  There  was  the  mistake  in  never  checking  to  deter¬ 
mine  whether  the  Swartzell  Company  had  authorized 
the  loan  of  the  Westchester  notes,  the  bank)  having 
knowledge  that  they  belonged  to  the  company  I  and  not 
to  the  trustees,  and  having  requested  that  suchj  author¬ 
ity  be  given. 

7.  There  was  the  fear  of  the  bank  that  it  hac^  made  a 
“mistake”  in  writing  the  letters  to  the  title  coinpanies 
stating  that  $2,334,750  was  on  deposit  in  the  special 
account. 

8.  There  was  the  act  of  refusing  to  make  an  excess 
loan  to  Rheem,  individually,  because  it  violated  the 
banking  laws  followed  by  the  mistake  of  making  the 
same  loan  to  Swartzell  and  Rheem  “as  trustees”. 

9.  There  was  the  mistake  of  further  violating  the 
banking  laws  by  permitting  the  Swartzell  Company  to 
get  an  additional  loan  of  $184,000  by  way  of  overdraft. 

10.  There  was  the  mistake  in  dealing  with  “trustees” 
without  making  any  inquiry  as  to  their  rights,  duties 
and  obligations  as  such  trustees. 

11.  There  was  the  final  act  of  taking  the  overdraft 
and  repayment  for  the  loans  out  of  money  known  to  be 
trust  funds. 

If  similar  mistakes  were  made  in  connection  with 
other  accounts  the  bank  could  not  exist. 
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IV. 

The  Court  Erred  in  Denying  the  Relief  Sought. 

A. 

At  common  law,  in  the  absence  of  any  statute,  the  ap¬ 
pellants  were  entitled  to  recover  from  the  bank, 
upon  the  theory  that  their  interest  in  the  fund  is 
greater  than  that  of  the  bank. 

The  first  case  to  which  we  desire  to  call  the  Court’s 
attention  is,  that  of  National  Bank  v.  Insurance  Com¬ 
pany  y  104  U.  S.  54. 

In  the  ease  it  appeared  that  one  Dillon  was  the  gen¬ 
eral  agent  of  the  Connecticut  Mutual  Insurance  Com¬ 
pany  and  as  such  charged  with  the  collection  of  pre¬ 
miums  from  policy  holders  in  his  territory,  for  the 
purpose  of  remitting  to  the  Home  Office.  He  opened 
an  account  with  the  Cent  ral  National  Bank  in  the  name 
of  “A.  11.  Dillon,  Jr.,  Gen'l  Ag’t.”  in  which  he  de¬ 
posited  all  of  his  collections  for  the  insurance  company 
as  well  as  other  money  which  apparently  belonged  to 
him,  and  periodically  drew  checks  to  the  insurance 
company  for  his  remittances.  He  also  drew  checks 
for  other  purposes  but  for  the  larger  part  the  checks 
were  to  the  secretary  of  the  insurance  company. 

Dillon  had  another  account  with  the  bank,  in  the 
name  of  his  wife. 

Dillon  was  in  need  for  monev  to  make  good  stock 
margins  and  applied  to  the  president  of  the  bank  for 
a  loan,  explaining  the  need  for  it.  The  loan  was  made, 
first,  by  the  bank  permitting  the  account  of  Mrs.  Dil¬ 
lon  to  become  overdrawn  in  the  sum  of  $12,000,  which 
was  subsequently  made  good  by  the  delivery  of  her 
note.  The  interest  on  this  note  was  paid  by  Dillon, 
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in  some  instances  by  check  drawn  on  the  general  agent 
account.  Subsequently  Mrs.  Dillon’s  accoujnt  was 
closed  and  Dillon  then  gave  to  the  bank  a  note  for  the 
amount  due  signed  by  his  wife  and  himself.  AVlien  this 
note  became  due  and  was  not  paid,  the  bank  charged 
it  against  Dillon’s  account  as  general  agent.  Not  know¬ 
ing  this  Dillon  sent  a  check  to  the  insurance  company 
which  was  returned  for  lack  of  funds. 

The  insurance  company  thereupon  filed  its  j  bill  in 
equity  claiming  that  the  general  account  was  a  fidu¬ 
ciary  fund  which  it  had  a  right  to  follow  and  reclaim 
as  against  the  bank.  The  trial  court  held  that! the  in¬ 
surance  company  was  entitled  to  recover,  and  in)  affirm¬ 
ing  this  the  Supreme  Court  through  Justice  Matthews 
says:  (p.  61) 

“The  contention  of  the  appellant,  in  opposition 
to  the  decree  below,  upon  the  merits,  is  that  the 
account  of  A.  H.  Dillon,  Jr.  general  agent,  with 
the  bank  was  an  individual  account  with  him  as  a 
depositor,  which  created  the  relation  of  debtor 
and  creditor  between  them,  and  to  which  ik^  other 
party  was  or  could  be  privy;  that  the  sfyle  in 
which  it  was  kept,  of  general  agent,  was  merely  a 
descriptio  personae,  and  furnished  no  indication 
that  the  money  deposited  belonged  to  the  depositor 
in  any  fiduciary  capacity;  that  it  described  merely 
the  business  in  which  he  was  engaged,  as  that  of 
a  general  agency  for  whomsoever  might  employ 
him;  that  in  point  of  fact  the  account  embraced 
deposits  from  various  sources,  and  was  used  as  a 
medium  for  payments  of  every  description,  ac¬ 
cording  to  the  will  of  the  depositor;  that  the  bank 
had  no  notice  of  any  equitable  claim  of  the:  com¬ 
plainant,  nor  of  the  facts  on  which  its  claim  rests; 
that,  consequently,  it  had  the  right  to  treat  the  ac¬ 
count  as  a  dealing  with  Dillon  individually,  in 
which,  so  far  as  the  bank  was  concerned,  no  one 
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else  liad  any  interest,  legally  or  equitably,  and 
subject  to  its  lien  as  a  banker,  for  any  overdue 
obligation  of  the  depositor.  ” 
#****###* 

“We  find  it  also  to  be  fully  proven  that  the  bank 
knew  that  Dillon  was  the  agent  for  the  insurance 
company;  that  it  was  his  business  and  duty  to  col¬ 
lect  and  remit  to  it  the  premiums  on  policies  of 
life  insurance  as  they  accrued;  that  the  bank  ac¬ 
count  in  his  name  as  general  agent  was  opened  in 
that  way  to  be  used  for  that  purpose;  that  in  point 
of  fact  such  premiums  were  collected  and  de¬ 
posited  for  accumulation  to  be  remitted,  and  were 
remitted  bv  checks  on  that  account,  and  that  they 
constituted  much  the  larger  part  of  the  fund  which 
entered  into  it.”  (p.  63) 

“It  will  be  observed  that  the  question  arising 
here  is  not  what  the  rights  of  the  parties  would  be 
if  the  note  had  been  taken  up  by  Dillon’s  check 
upon  that  account,  the  bank  having  no  knowledge 
of  its'  character,  except  what  might  be  inferred 
from  the  use  of  the  words  ‘general  agent’  at  its 
head.  Here  the  attempt  is  made,  with  the  actual 
knowledge  which  we  find  imputable  to  the  bank, 
and  without  Dillon’s  assent,  to  pay  itself  his  over¬ 
due  note  out  of  a  fund  for  which,  as  agent  of  the 
insurance  company,  he  was  bound  to  account  to 
it.” 

********* 

“A  bank  account,  it  is  true,  even  when  it  is  a 
trust  fund,  and  designated  as  such  by  being  kept 
in  the  name  of  the  depositor  as  trustee,  differs 
from  other  trust  funds  which  are  permanently  in¬ 
vested  in  the  name  of  trustees  for  the  sake  of  be¬ 
ing  held  as  such;  for  a  bank  account  is  made  to 

.  7  • 

be  checked  against,  and  represents  a  series  of  cur¬ 
rent  transactions.  The  contract  between  the  bank 
and  the  depositor  is  that  the  former  will  pay  ac¬ 
cording  to  the  checks  of  the  latter,  and  when 
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drawn  in  proper  form  the  bank  is  bound  |  to  pre¬ 
sume  that  the  trustee  is  in  the  course  of  lawfully 
performing  his  duty,  and  to  honor  them  accord¬ 
ingly.  But  when  against  a  bank  account  desig¬ 
nated  as  one  kept  by  the  depositor  in  a  fiduciary 
character,  the  bank  seeks  to  assert  its  li6n  as  a 
banker  for  a  personal  obligation  of  the  depositor, 
known  to  have  been  contracted  for  his  brivate 
benefit,  it  must  be  held  as  having  notice  that  the 
fund  represented  by  the  account  is  not  tli|e  indi¬ 
vidual  property  of  the  depositor,  if  it  is  sh|own  to 
consist,  in  whole  or  in  part,  of  funds  lield  by  him 
in  a  trust  relation.  ” 

The  Court  then  discussed  a  number  of  cases  in  Eng¬ 
land  supporting  the  proposition  that  the  bank  could 
not  charge  the  general  agent  account  with  the  unpaid 
note  of  Dillon  and  then  continues:  (p.  66) 

“But  although  the  relation  between  the  bank 
and  its  depositor  is  that  merely  of  debtdr  and 
creditor,  and  the  balance  due  on  the  account  is 
only  a  debt,  yet  the  question  is  always  open,  To 
whom  in  equity  does  it  beneficially  belong?  [if  the 
money  deposited  belonged  to  a  third  perso^i,  and 
was  held  by  the  depositor  in  a  fiduciary  capacity, 
its  character,  is  not  changed  by  being  placed  to  his 
credit  in  his  bank  account.  ” 

In  the  course  of  the  opinion,  the  court  cites  Farm¬ 
ers  and  Mechanics  National  Bank  v.  King ,  57  Pa.  202 
on  the  question  of  tracing  trust  funds  where  the  court 
says : 

“A  Bank  can  be  in  no  better  situation  tliah  any 
other  debtor.’ ’  j 

And  the  case  of  Van  Alen  v.  American  National 
Bank,  52  N.  Y.  1,  holding  that  when  an  agent  deposited 


60 


in  his  own  bank  account  the  proceeds  of  the  property 
sold  for  his  principal,  it  was  impressed  with  a  trust 
and  in  which  case  the  court  said:  (p.  70) 

“It  was  suggested  on  the  argument  that  notice 
to  the  bank  by  the  depositor  was  necessary  to  pro¬ 
tect  the  rights  of  the  plaintiff;  but  this  is  not  so. 
The  title  of  the  plaintiff  does  not  depend  upon 
whether  the  bank  knew  he  had  a  title  or  not.  That 
rested  upon  other  facts.  A  notice  to  the  bank 
might  have  prevented  any  transfer,  or  the  crea¬ 
tion  of  a  lien  by  the  depositor,  or  prevented  the 
bank  from  taking  or  acquiring  such  lien  in  good 
faith,  but  could  not  otherwise  be  necessary  or  im- 
port  ant.” 

In  determining  that  in  this  case  the  bank  was  not 
entitled  to  retain  the  money  it  had  received,  the  court 
says  at  page  71, 

“Evidently  the  bank  has  no  better  right  than 
Dillon,  unless  it  can  obtain  it  through  its  banker's 
lien.  Ordinarily  that  attaches  in  favor  of  the 
bank  upon  the  securities  and  moneys  of  the  cus¬ 
tomer  deposited  in  the  usual  course  of  business, 
for  advances  which  are  supposed  to  be  made  upon 
their  credit.  It  attaches  to  such  securities  and 
funds,1  not  only  against  the  depositor,  but  against 
the  unknown  equities  of  all  others  in  interest,  un¬ 
less  modified  or  waived  by  some  agreement,  ex¬ 
press  or  implied,  or  by  conduct  inconsistent  with 
its  assertion.  But  it  cannot  be  permitted  to  pre¬ 
vail  against  the  equity  of  the  beneficial  owner,  of 
which  the  bank  has  notice,  either  actual  or  con¬ 
structive. 

In  the  present  case,  in  addition  to  the  circum¬ 
stance  that  the  account  was  opened  and  kept  by 
Dillon1  in  his  name  as  general  agent,  and  all  the 
presumptions  properly  arising  upon  it,  we  have 
found1  that  other  facts  proven  on  the  hearing 


justify  and  require  the  conclusion  that  th^  bank 
had  full  knowledge  of  the  sources  of  the  deposits 
made  by  Dillon  in  this  account,  and  of  hi^s  duty 
to  remit  and  account  for  them  as  agent  of  {he  in¬ 
surance  company.  It  is,  consequently,  chargeable 
witli  notice  of  the  equities  of  the  appellee.  ” 


In  Union  Stock  Yards  Bank  v.  Gillespie,  supra,  it 
appeared  that  the  Gillespies  were  the  owners  of  cer¬ 
tain  cattle,  which  were  consigned  to  the  firm  of  Rippal, 
Sons  &  Co.  for  sale;  that  the  proceeds  of  these  sales 
were  deposited  in  the  Union  Stock  Yards  Bank. 

Rappal,  Sons  &  Co.  were  in  the  commission  business 
— known  to  the  bank  to  be  in  that  business.  They!  were 
not  buyers  and  sellers,  but  factors — agents  to  sell. 
Presumably,  therefore,  moneys  deposited  by  them 
were  the  proceeds  of  cattle  consigned  to  them  for  sale. 

“ Their  business  being  known  to  the  bank, ’’Isays 
the  Court,  (p.  415)  “such  presumption  goes  [with 
their  deposits;  and  while  not  of  itself  notice,!  is  a 
circumstance  to  compel  inquiry  on  the  part  of  the 
bank  in  respect  to  any  particular  deposit.  "Wje  do 
not  mean  to  be  understood  as  implying  that  a  bank 
receiving  deposits  from  one  whom  it  knows  tjo  be 
in  the  commission  business  receives  every  deposit 
in  trust  for  any  unknown  principal.  A  bank  is$  not 
sponsor  for  all  its  depositors,  although  it  tmay 
know  the  character  of  their  business.  Its  dela¬ 
tions  to  its  depositors  are  those  of  debtor;  and, 
generally,  receiving  and  paying  out  money  on  the 
checks  of  its  depositors,  it  discharges  the  full 
measure  of  its  obligations.  It  is  not  ordinarily 
bound  to  inquire  whence  the  depositor  received 
the  moneys  deposited,  or  what  obligation  ^uch 
depositor  is  under  to  other  parties.  It  is  4nly 
when  there  gather  around  any  deposit,  or  lin^  of 
deposits,  circumstances  of  a  peculiar  nature, 
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which  individualize  that  deposit  or  line  of  de¬ 
posits,  and  inform  the  bank  of  peculiar  facts  of 
equitable  cognizance,  that  it  is  debarred  from 
treating  the  deposit  as  that  of  moneys  belonging 
absolutely  to  the  depositor.” 

The  Gillespies  shipped  certain  cattle  to  the  Rappals 
for  sale,  which  were  sold  on  October  2nd.  A  draft  for 
the  amount  of  the  proceeds  of  sale  was  received  by  the 
bank  and  presented  to  the  Rappals  on  that  day  and 
not  paid,  of  which  fact  the  Gillespies  had  no  notice 
until  October  5th.  In  the  meantime,  certain  other 
shipments  of  cattle  were  received,  and  sold.  The  pro¬ 
ceeds  of  these  sales  were  deposited  by  the  Rappals  in 
the  bank  and  were  applied  by  the  bank  to  the  liquida¬ 
tion  of  an  overdraft  existing  in  the  Rappals’  account 
with  the  bank.  The  Gillespies  brought  a  bill  in  equity 
to  recover  from  the  bank  the  amount  of  the  proceeds 
of  these  sales. 

It  was  contended  that  the  equity  court  had  no  juris¬ 
diction  but  that  the  remedy  was  at  law.  In  discussing 
this  question,  the  Court  says  (p.  420) : 

“We  are  met  with  the  proposition  that  equity 
ought  not  to  interfere  when  the  law  furnishes  a 
remedy;  that  when  a  bank  has  money  in  its  pos¬ 
session  which,  in  fact,  belongs  to  a  third  party, 
received  from  whatever  source  it  may  be,  an  action 
at  law;  will  lie;  and  that,  therefore,  no  case  for 
equitable  cognizance  is  presented.  But  this  latter 
proposition  has  some  limitations.  It  may  be  true 
if  the  full  legal  title  to  the  moneys  is  in  such  third 
party  but  it  is  not  true  when  his  title  is  equitable 
rather  than  legal;  and  the  right  of  these  complain¬ 
ants  as  against  the  bank,  to  the  moneys  deposited 
by  their  factor,  is  equitable.  True,  the  obligation 
of  a  factor  to  his  principal  for  moneys  received  on 
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the  sale  of  property  consigned  to  him  for  sale  is 
not  a  debt  created  bv  one  acting  in  a  fiduciary  ca¬ 
pacity,  within  the  meaning  of  the  bankrupt;  law, 
but  it  does  not  follow  that  no  fiduciary  obligation 
inheres  in  such  debt.  *  *  *  It  cannot  be  doubted 
that  an  element  of  a  fiduciary  nature  enteri  into 
the  obligation  of  the  factor — an  element  different 
from  that  which  exists  in  case  of  vendor  and  pur¬ 
chaser.  There  is  a  confidence  bevond  that  in  the 

m/ 

capacity  and  willingness  of  a  debtor  to  pay;  [there 
is  a  reliance  of  a  principal  on  his  agent,  aj  con¬ 
fidence  that  the  agent  will  do  as  his  principal  di¬ 
rects,  and  be  loyal  to  the  duties  springing  (from 
such  relation.  When  property  is  consigned  |  to  a 
factor,  and  before  sale,  who  doubts  the  contiiiuing 
title  of  the  principal,  or  his  power  to  restrain  un¬ 
authorized  disposition  of  such  property,  or  to  [com¬ 
pel  observance  by  the  factor  of  all  the  conditions 
of  the  trust  reposed  in  him  ?  Can  it  be  that  on  the 
moment  of  sale  all  these  rights  of  the  principal  and 
consignor  end,  and  that  there  has  arisen  in  jheir 
place  nothing  but  a  simple  debt  from  the  factor  to 
principal,  with  absolute  power  on  the  part  of,  the 
factor  to  dispose  of  the  moneys  received  as  he  Isees 
fit,  and  with  no  power  on  the  part  of  the  principal 
to  challenge  such  misappropriation,  when  1  the 
party  who  receives  the  moneys  knows  the  wrongful 
act  of  the  factor?  While  it  may  be  true  that  a 
legal  title  to  the  monevs  received  on  such  sale  is  in 
the  factor  rather  than  in  the  principal,  so  that  the 
principal  may  not  maintain  an  action  at  law  as 
against  one  receiving  such  moneys  from  the  fac¬ 
tor;  yet,  equitably,  those  moneys  belong  to  i the 
principal,  and  equitably  they  may  be  followed  into 
the  hands  of  any  person  who  receives  them  change¬ 
able  with  notice  of  their  trust  character.  The  case 
of  National  Bank  v.  Insurance  Company,  104  U.  S. 
54,  is  in  point.  *  *  *  ” 

*  *  *  The  legal  title  to  these  moneys  deposited 
was  in  the  Bappals  *  *  *.  The  beneficial  owper- 
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ship  is  in  the  Gillespies;  *  *  *.  The  circum¬ 

stances  surrounding  the  deposits,  and  the  relations 
between  the  depositor  and  the  bank,  were  such  as 
to  impart  notice  to  the  bank  that  the  beneficial 
ownership  was  outside  of  the  legal  title.  With  that 
notice,  it  had  no  right  to  appropriate  the  deposits 
to  pay  the  obligations  of  the  depositor  to  the  bank, 
but  it  was  properly  adjudged  liable  in  a  suit  in 
equity,  and  in  that  alone,  to  the  claims  of  the  bene¬ 
ficial  owner.  Here  the  beneficial  owner  was  the 
Gillespies;  the  legal  title  was  in  the  Rappals;  but 
when  they  deposited  with  the  bank,  the  latter  re¬ 
ceived  the  moneys  with  notice  that  the  beneficial 
ownership  was  elsewhere  than  in  the  Rappals.  It 
could  not  in  equity  take  them  and  cancel  their  pri¬ 
vate  debt  to  it.  What  might  have  been  the  dutv  of 
the  bank  in  respect  to  a  check  drawn  by  the  Rap¬ 
pals  upon  these  moneys,  in  favor  of  a  third  party, 
in  view  of  their  legal  title  and  primary  control,  and 
what  equities  the  Gillespies  might  have  in  case  the 
bank  had  paid  such  a  check,  are  questions  not  now 
before1  us,  and  in  respect  to  which  we  express  no 
opinion.  We  only  decide  that,  under  the  circum¬ 
stances  of  this  case,  the  bank  could  not  in  equity 
take  these  particular  deposits  from  the  Rappals  in 
payment  of  their  debt  to  it.  As  the  claim  of  the 
Gillespies  against  the  bank  was  equitable  purely, 
equity  alone  had  jurisdiction.”  (p.  422) 

In  discussing  the  matter  of  the  deposits  made  by  the 
Rappals,  the  Court  says,  at  page  419: 

“Cati  it  be  that  it  (the  bank)  is  not  held  to  know 
that  it  was  taking  from  the  Rappals  the  proceeds 
of  complainant’s  property  consigned  to  them  for 
sale,  to  discharge  their  debt  to  it?  While  the  obli¬ 
gation  of  a  factor  to  his  principal  is  not  a  debt 
created  by  one  acting  in  a  fiduciary  capacity,  with¬ 
in  the  meaning  of  the  bankrupt  law,  *  *  *  the 
question  here  is  not  as  to  the  character  of  the  obli- 
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gation  of  the  factor  to  principal,  but  as  to  the 
liability  of  one  who  takes  from  a  factor,  iiii  pay¬ 
ment  of  his  debt,  moneys  which  he  knows  equitably 
belong  to  that  factor’s  consignor  and  principal. 
Justice  forbids  the  upholding  of  such  a  transac¬ 
tion,  and  demands  that  the  bank,  receiving  from 
the  factor  in  payment  of  a  debt  from  the  factor  to 
itself,  moneys  which  it  must  have  known  were  the 
proceeds  of  the  property  received  from  his  con¬ 
signor  and  principal,  account  to  that  principal  for 
the  moneys  so  received  and  appropriated.  The 
question  of  right  must  be  resolved  in  favor  of  the 
rulings  of  the  Circuit  Court,  and  it  must  be  af¬ 
firmed  that  the  complainants  are  entitled  to  the 

monevs  so  received  bv  the  bank.” 

*  %> 

The  principles  established  in  the  cases  of  Bank  v. 
Insurance  Company,  and  Bank  v.  Gillespie ,  supra,  are 
affirmed  by  the  Supreme  Court  of  the  United  States  in 
the  Butterworth-Judson  case  and  followed  in  Dickens 
v.  Howard ,  post. 

United  States  v.  Butterwortli-Judson  Corpora¬ 
tion,  267  U.  S.  387. 

The  bank  knew  that  a  deposit  was  held  in  the  hame 
of  the  corporation  pursuant  to  an  agreement  between 
the  government  and  the  contractor  following  the  provi¬ 
sions  of  a  war-time  act.  There  came  a  time  when  the 
contractors  had  suits  filed  against  them,  and  as  the  con¬ 
tractors  were  indebted  to  the  banks  in  excess  of  tile  de¬ 
posit  balance  the  banks  applied  the  balance  to  the  pay¬ 
ment  of  their  debts,  whereupon  the  United  States  sued 
to  have  such  balances  applied  in  the  settlement  of  its 
account.  In  holding  that  the  banks,  having  knowledge 
of  the  conditions  upon  which  the  deposits  were  rhade, 


could  not  apply  them  to  an  indebtedness  due  them,  the 
court  saws: 

“Here,  the  banks  had  knowledge  of  the  agree¬ 
ments  under  which  these  balances  constituted  se¬ 
curity  for  the  advance  made  by  the  United  States. 
By  acceptance  of  the  moneys  furnished  in  accor¬ 
dance  with  the  agreement,  their  right  of  set-off 
was  made  subject  to  the  rights  of  the  United  States 
and  the  obligations  of  the  contractor.  See  Na¬ 
tional  Bank  v.  Insurance  Co.,  104  U.  S.  54,  71; 
Union  Stock  Yards  Bank  v.  Gillespie,  137  U.  S. 
411,  421  :  Boyle  v.  Northwestern  National  Bank, 
125  Wis.  498,  507.  The  appropriation  of  these  bal¬ 
ances  by  the  banks  cannot  l>o  sustained.’ ’ 

Dickens  v.  1J award,  07  Fed.  (2)  263  (C.  C.  A. 

5th,  1933) 

A  bank  went  into  receivership  holding  certain  per¬ 
sonal  promissory  notes  of  Dickens  upon  which  suit  was 
brought.  He  pleaded  that  the  bank  was  indebted  to 
him  on  four  accounts,  two  maintained  in  his  name  as 
administrator  for  estates,  one  as  executor  and  one  as 
clerk  to  the  count v  commissioners.  In  holding  that  the 
set-off  could  not  be  allowed  the  court  savs: 

“  .  .  .  to  offset  them  against  his  own  indi¬ 
vidual  debt  to  the  bank  is  to  do  more  than  to  col¬ 
lect  the  funds  from  the  bank.  It  is  in  addition  to 
use  them  to  pay  his  own  debt,  and  that  is  a  mis¬ 
appropriation  of  them.  The  moneys  did  not  be¬ 
long  to  Dickens,  and  the  deposit  credits  which  they 
produced  do  not  in  equity  belong  to  him.  The 
real  owners  of  the  moneys  can  follow  them  and 
claim  the  deposits  as  against  any  right  of  the  bank 
to  set  him  off  against  debts  due  by  the  depositor, 
for  the  bank  is  not  shown  to  have  given  any  credit 
on  the  faith  of  the  deposits,  nor  indeed  could  it 
have  bona  fide  done  so,  since  the  discription  which 
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Dickens  gave  of  himself  in  making  each  deposit 
was  ample  notice  of  the  trust  ownership  <t>f  the 
fund  deposited.  Central  National  Bank  v.  Con¬ 
necticut  Mutual  Life  Ins.  Co.,  104  U.  S.,  54  and 
cases  therein  cited;  Union  Stock  Yards  Nat.  Bank 
v.  Gillespie,  137  U.  S.  411;  Dozier  v.  McWhorter, 
117  Ga.  7S6;  Geyser-Marion  Gold  Mining  Co.  v. 

.  Stark,  106  Fed.  588.  The  bank  having  no  ri^ht  to 
apply  the  tru  t  money  to  its  claim  against  Dickens, 
the  application  is  none  the  less  improper  because 
TNckens  desires  that  it  be  made.  The  owners  could 
hold  the  receiver  liable  for  the  misappropru 

United  States  Fidelity  d:  Guaranty  Co.  v. 

Bank  <&  Trust  Co.,  et  at.  (228  F.  448),  C.  1C.  A. 

6th  Tennessee — 1915 

As  clerk  of  court,  one  Rainey  maintained  a  deposit 
account  with  the  defendant  bank  designated  as  ‘ *  Walter 
S.  Rainey,  Circuit  Court  Clerk”,  and  deposited  therein 


official  funds  together  with  personal  funds.  Upoij  dis¬ 
covery  of  a  shortage,  the  plaintiff  guaranty  company 
responded  to  the  extent  of  its  bond  and  sued  the  bank, 
alleging  that,  with  knowledge  of  the  trust  character  of 
the  deposit,  the  bank  had  negligently  permitted  Rainey 
to  use  large  portions  of  that  deposit  for  his  private 
purposes  and  also  had  received  from  him,  out  oj  the 
trust  deposit,  a  large  sum  to  be  applied  upon  payxjnent 
of  his  personal  obligations  to  the  bank.  In  reversing 
a  decree  of  the  lower  court  dismissing  the  plaintiff's 
bill,  the  court  says  at  page  451 :  j 

‘‘The  official  funds  on  deposit  were  not,  as}  be¬ 
tween  the  clerk  and  the  bank,  a  trust  fund;  bujt  as 
between  the  clerk  and  the  beneficiaries,  the  fjund 
was  largely  or  wholly  made  up  of  trust  moneys; 
and  this  case  must  be  approached  by  way  of  the 
proposition  that  if  the  bank,  out  of  this  fund,  either 
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satisfied  its  debt  against  the  clerk  personally,  or 
affirmatively  and  intentionally  aided  him  in  wrong¬ 
fully  appropriating  it  to  his  own  use,  a  liability 
therefor  accrued  in  equity  against  the  bank  in 
favor  of  the  beneficiaries.  We  think  this  proposi¬ 
tion  follows  from  the  decision  in  Bank  v.  Insur¬ 
ance  Co.,  104  U.  S.  54.  *  *  *  True,  in  that  case, 
Mr.  Justice  Matthews  called  attention  to  the  fact 
that  the  court  was  not  dealing  with  a  voluntarv 
application  of  the  fund  by  the  check  of  the  de¬ 
positor,  but  with  an  attempt  to  enforce  a  banker’s 
lien ;  but  we  do  not  see  a  controlling  distinction  be¬ 
tween  the  two  situations,  as  the  former  has  de¬ 
veloped  in  this  case.  Once  admitting  that  the  fund 
belongs  in  equity  to  the  beneficiary  and  that  the 
bank  knows  this,  it  seems  clear  that  the  bank  can 
get  no  better  right  against  the  real  owner  from  the 
fact  that  the  depositor,  trustee,  colludes  with  the 
bank  in  the  wrongful  application. 

4 'From  such  a  liability,  on  account  of  a  bank 
debt  paid,  the  bank  could  find  no  protection  in  the 
fact  that  it  acted  on  the  mistaken  supposition  that 
mingled  in  the  deposit  was  enough  money  belong¬ 
ing  to  the  depositor  to  satisfy  his  check.  When 
such  a  joint  fund  is  drawn  upon  for  a  payment  to 
the  bank  to  discharge  a  mere  personal  debt  to  it, 
the  bank  takes  the  money  at  its  peril  of  having  to 
refund,  if  in  fact  the  trust  deposit  is  thereby  de¬ 
pleted.  iThis  is  the  teaching,  though  not  the  hold¬ 
ing,  of  the  case  in  104  V.  S.  The  refund  works  no 
injury  to  the  bank;  it  has  no  equity  equal  to  that 
of  the  real  owner.” 

Conqueror  Trust  Co.  v.  Fidelity  d  Deposit  Co., 
63  Fed.  (2d)  S33  (0.  C.  A.  8th,  1933) 

Stone  was'  the  agent  for  a  Loan  Association  for  the 
purpose  of  selling  its  stock  and  procuring  applications 
for  loans.  On  the  sales  of  stock  and  loan  applications 
lie  was  paid  a  commission.  He  was  permitted  to  main- 


tain  an  account  in  the  name  of  “C.  A.  Stone,  Agent ^  in 
the  Conqueror  Trust  Company,  that  company  being 
notified  by  the  Loan  Association  at  the  time  ft  was 
opened  that  it  was  an  account  belonging  to  the  Associa¬ 
tion  although  Stone  could  deposit  and  check  against  it. 
At  frequent  times  Stone  borrowed  sums  from  th<]>  bank 
and  deposited  them  in  this  account,  making  repayments 
also  from  the  account.  The  result  of  the  arrangement 
was  that  there  was  commingled  in  this  account  ijnoney 
belonging  to  Stone  personally  as  well  as  money  hfeld  by 
him  as  trustee  for  the  Association.  The  borrowings 
from  the  bank  were  for  the  personal  benefit  of  Stone 
and  not  Association  matters.  Stone  defaulted  and  con¬ 
cluded  by  making  payment  of  $38,000  to  the  trust  com¬ 
pany  by  checks  drawn  on  this  agency  account  for  the 
purpose  of  reimbursing  the  bank  $38,000  of  loans  ^nade 
to  him.  The  trial  court  found  that  these  withdrawals 
were  entirely  from  trust  funds,  that  on  the  date  c|f  the 

withdrawals  there  was  no  monev  in  the  account  be- 

* 

longing  to  Stone  individually,  and  that  the  bankj  had 

suit 
ding 


knowledge  of  the  situation  and  was  liable  at  the! 
of  the  company  which  had  bonded  Stone.  In  so  ho 
the  court  in  its  opinion  says  (p.  839) : 


“Defendant  was  entitled  to  honor  Stone’s  checks 
drawn  to  outside  parties  without  investigation 
either  into  their  purpose  or  into  the  state  of  the 
account  as  between  Stone  and  the  association,  un¬ 
less  it  affirmatively  knew  that  a  breach  of  trust  was 
being  committed,  but  when  it  received  from  the 
commingled  account  payment  of  Stone's  personal 
indebtedness  it  had  warning  that  it  might  thereby 
itself  be  receiving  the  fruits  of  a  breach  of  trust, 
and  so  it  gained  no  equity  superior  to  that  of  the 
association.  It  had  upon  it  under  these  circ 


stances  the  duty  to  investigate  the  account  as 


um- 

be- 
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tween  Stone  and  the  association.  It  acted  at  its 
peril  in  not  so  doing.  Therefore  defendant  is  lia¬ 
ble  for  such  trust  funds  as  can  be  traced  to  its 
possession.” 

Gilliland  v.  Lineal n- Alliance  Bank  and  Trust 
Company ,  2(4  X.  Y.  S.  771). 


Klink  had  accounts  in  two  banks  in  which  he  kept 
funds  which  came  into  his  possession  as  treasurer  of 
a  water  commission.  He  had  a  personal  account  in  the 
Lincoln- Alliance  Bank.  lie  drew  several  checks  on  his 
fiduciary  accounts  and  deposited  them  in  his  individual 
accounts  and  suit  was  brought  to  recover  back  these 
deposits.  The  court  held  that  the  bank  had  the  right 
to  presume  that  they  were  properly  drawn  and  de¬ 
posited  by  him  down  to  a  point  where  the  bank  took  one 
of  the  checks  at  a  time  when  his  personal  account  was 
overdrawn,  and  that  with  respect  to  this  the  bank  was 
discharging  its  own  debt,  the  overdraft,  with  fiduciary 
funds  and  was  put  on  notice  of  the  fact  that  the  pay¬ 
ment  was  from  fiduciarv  funds: 

“It  appears,  however,  that  on  June  1,  1926,  a 
withdrawal  was  made  bv  Klink  from  this  account 
which  constituted  actual  notice  to  the  bank  that  lie 
intended  and  effected  an  actual  misappropriation 
of  the  water  district  funds  previously  deposited  by 
him  in  the  account  to  the  knowledge  of  the  bank. 
On  May  25,  1926,  his  account  with  the  defendant 
bank  being  overdrawn  in  the  sum  of  $4.37,  Klink 
deposited  sufficient  of  his  individual  funds  to  cre¬ 
ate  a  balance  to  his  credit  on  that  day  of  $20.18. 
On  May  27,  1926,  he  deposited  $500  of  water  dis¬ 
trict  funds  and  $20  of  his  personal  funds  in  the 
account.  Xo  other  deposits  having  been  made,  on 
June  1,  1926,  he  gave  defendant  bank  a  check  on 
the  account  for  $51.50  to  pay  the  bank  an  inch- 


71 


vidual  indebtedness  he  owed  it.  At  the  time  of 
this  payment  there  was  deposited  in  the  account 
only  $40.18  of  Klink ’s  own  funds;  so,  in  paying 
the  check  from  this  account  to  itself,  Hie  bank  had 
notice  of  the  fact  that  a  part  of  it  came  froip  water 
district  funds  and  was  an  actual  con  version  there¬ 
of.  Ward  v.  City  Trust  Co.,  192  N.  Y.  61.  | 

#  *  *  *=  *  #  #  J  # 

With  the  beginning  of  the  deposit  by  I^link  of 
checks  drawn  bv  him  as  treasurer  on  thd  water 
district  accounts  in  the  Union  Trust  Company  and 
Merchant's  Bank  in  his  individual  account  in  the 
defendant  bank,  knowledge  came  to  the  bank  that 
the  funds  which  it  so  received  and  credited  were 
trust  funds.  When  the  bank  received  a  check  of 
Klink’s  in  payment  of  an  indebtedness  of  his  to  it, 
and  his  account  did  not  contain  sufficient  personal 
funds  to  meet  the  check,  the  bank  derived  direct 
knowledge  that  a  part  of  the  payment  was|  made 
from  moneys  of  the  water  district  and  tliat  the 
treasurer  had  converted  it  to  his  own  use.  The 
bank  thus  became  a  party  to  the  misapprop  riation 
of  the  trust  funds  and  an  active  participant  in 
their  diversion.  Having  acquired  knowledge,  first, 
that  the  account  was  composed  of  trust  funds,  and, 
second,  that  the  depositor  had  wrongfully  con¬ 
verted  a  part  of  such  funds  to  his  own  use,  the  de¬ 
fendant  bank  no  longer  had  the  right  to  Assume 
that  the  depositor  would  use  moneys  that  he  with¬ 
drew,  lawfully.  The  facts  indicated  that  the  pay¬ 
ment  was  made  in  pursuance  of  a  method  farmed 
by  Klink  for  systematic  peculations  of  the  funds 
of  the  water  district.  Possessing  such  knowledge, 
the  bank  was  required  to  make  reasonable  inquiry 
and  endeavor  to  prevent  a  diversion;  to  take  rea¬ 
sonable  steps  or  action  essential  to  keep  it  from 
paying  to  or  for  Klink  as  his  own  the  moneys  which 
were  not  his,  and,  failing  to  do  these  things,  it  be¬ 
came  bound  by  the  information  which  it  couldl  have 
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obtained  ‘if  an  inquiry  on  its  part  had  been  pushed 
until  the  truth  had  been  ascertained  (Bischoff  v. 
Yorkville  Bank,  supra)  and  a  privy  to  the  misap¬ 
plication  not  only  of  the  moneys  which  Klink  paid 

on  his  indebtedness  to  it,  but  of  the  other  monevs 

* 

which  he  thereafter  diverted,  and  is  liable  therefor 
(Whiting  v.  Hudson  Trust  Co.,  234  X.  Y.  394).” 

Foxfon  v.  Manchester  <0  Liverpool  District 
Banking  Company ,  44  Law  Times,  Xew  Series, 
406  (1881) 

“It  appears  that  in  the  year  1840  an  account  was 
opened  which  was  headed  ‘The  account  of  the 
trustees  of  the  late  William  Hardman’,  that  is,  Ed¬ 
mund  Hardman  and  Henry  Hardman,  and  it  ap¬ 
pears  that  on  the  30th  of  January,  1843  Edmund 
Hardman  drew  a  check  on  that  account  in  his  own 
favor  to  the  extent  of  3000  pounds.  It  is  signed 
‘For  the  trustees  of  the  late  William  Hardman’  in 
his  own  name.  That  check  he  paid  into  the  bank 
with  the  direction  that  it  should  be  placed  to  the 
credit  of  his  account,  which  at  that  time  was  over¬ 
drawn.  which  had  been  the  subject  of  anxiety  to 
the  bank  managers,  and  the  subject  of  correspon¬ 
dence  between  them  and  Edmund  Hardman.  Now 
it  appears  to  be  plain  that  the  bank  could  not  de¬ 
rive  the  benefit  which  it  would  from  that  payment 
knowing  it  to  be  drawn  from  a  trust  fund,  unless 
they  were  prepared  to  show'  that  the  payment  was 
a  legitimate  and  proper  one,  having  reference  to 
the  terms  of  the  trust.  It  is  said  thev  did  not 
know'  what  the  trust  w'as  at  that  time.  That  ap¬ 
pears  to  me,  I  confess,  to  be  immaterial,  because 
those  who  know  that  a  fund  is  a  trust  fund  cannot 
take  possession  of  that  fund  for  their  own  private 
benefit,  except  at  the  risk  of  being  liable  to  refund 
it  in  the  event  of  the  trust  being  broken  by  the  pay¬ 
ment  of  the  money.” 
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The  Court  then  discusses  facts  from  which  it  reaches 
the  conclusion  that  the  bank  did  have  actual  knowledge 
of  the  trust  and  then  proceeds: 

“Now  there  can  be  no  doubt,  as  it  seems)  to  me, 

that  at  that  time  they  knew  perfectly  that  this  was 

trust  monev  belonging  to  the  sisters  of  these  two 

brothers  and  that  they  took  it  to  pay  the  private 

account  of  Henrv.  It  is  said  that  thev  derived  no 

%>  %. 

benefit  from  it,  and  are  therefore  not  within  the 
principle  of  the  case  of  Gray  v.  Johnston,  L.  R.  3 
H.  of  L.  1.  I  am  not  satisfied  that  thev  did  hot  de- 
rive  benefit  from  it,  because,  as  I  look  at  th<J  bank¬ 
ing  account,  I  find  there  were  several  bills,  amount¬ 
ing  to  nearly  a  thousand  pounds,  which  were  sub¬ 
sequently  paid  out  of  it.” 

******** 

“The  result  is  that  I  must  declare  that  t|he  de¬ 
fendants  are  liable  to  make  good  those  three  sums 
and  direct  an  inquiry  in  general  terms  whether 
any  other  sums  are  similarly  situated.” 

Santa  Marina  Co.,  v.  Canadian  Bank  of  Com¬ 
merce,  242  Fed.  142,  affirmed  254  Fed.  391, 
certiorari  denied  250  IT.  S.  643. 

“As  to  any  moneys,  however,  which  he  paid  to 
defendant  bank  itself,  in  satisfaction  of  his  own 
obligations,  the  bank  indubitably  knew  that!  such 
payment  constituted  a  violation  of  the  trust,  and 
by  the  same  token  knew  that  it  was  participating 
in  the  fruits  of  such  violation.  There  can  be  no 
doubt,  then,  as  to  the  moneys  paid  by  Hooper  to 
the  defendant  bank,  the  bank  would  be  liable  to 
plaintiff,  in  equity,  at  least  to  the  extent  that  such 
moneys  so  paid  were  taken  from  the  trust  fund 
(citing  authorities). 

It  is  the  law,  sustained  bv  an  overwhelming  cur- 
rent  of  authority,  that  a  cestui  que  trust  will  be 
entitled,  in  equity,  to  follow  the  trust  fund,  wither- 


soever  it  may  go  and  whatsoever  form  it  may  as¬ 
sume,  providing  alwavs  that  lie  is  able  to  identify 
it.  Central  National  Bank  v.  Connecticut  Mutual 
Life  Insurance  Co.,  104  U.  S.  54.” 


In  the  case  of  Bank  of  (Hies  County  v.  Fidelity  <£  De¬ 
posit  Co.  of  Maryland.  84  F.  (2d)  321,  (C.  C.  A.  4th, 
1956),  an  appeal  from  the  District  Court  of  the  United 
States  tor  the  Western  District  of  Virginia,  it  appeared 
that  one  Walker  maintained  accounts  in  two  banks  in 
his  name  as  treasurer  of  Giles  county,  Virginia,  and 
also  had  jji  personal  account  in  each  of  these  banks.  At 
the  end  of  his  term  of  office,  Walker  was  short  in  his 
accounts  $98,807.27,  and  his  surety  having  been  re¬ 
quired  to  make  good  the  loss,  brought  these  suits  in 
equity  against  the  banks  to  secure  an  accounting  and 
to  require  the  banks  to  pay  to  the  surety,  as  subrogee 
of  the  county,  a  sum  of  money  equal  to  the  amount  of 
county  funds  which  the  banks  permitted  the  treasurer 
to  use  in  the  payment  of  his  personal  indebtedness  to 
them.  In  holding  that  the  banks  were  “responsible  to 
the  extent  to  which  they  lent  their  aid  to  an  illegal 
course  of  dealing,”  the  court  says  through  Mr.  Justice 
Soper : 


“It  will  have  been  observed  that  in  five  of  these 
transactions,  the  two  with  the  Pearisburg  bank  and 
the  first,  second,  and  third  with  the  Narrows  bank, 
the  circumstances  were  strikingly  similar.  Walker 
borrowed  money  from  the  bank  on  his  personal 
note,  deposited  the  proceeds  in  his  account  as  trea¬ 
surer,  and  later  paid  the  note  by  check  on  his  offi¬ 
cial  account.  The  bank  in  each  instance  contends 
that  it  incurred  no  liability  by  co-operating  with 
Walker  to  effectuate  the  transaction,  because  the 
loan  was  in  reality  an  advancement  of  money  to 
the  county  and  not  a  personal  loan,  so  that  it  was 


lawful  and  proper  in  the  end  to  accept  the  county 
funds  in  final  payment  of  the  obligation.  .  .  . 

“But,  if  we  assume  that  no  one  in  the  banks  was 
aware  of  the  defalcations  and  that  the  arrange- 
mcnt  between  the  banks  and  Walker  was  made  as 
he  testified,  the  banks  are  not  absolved  from  lia¬ 
bility  to  the  countv  or  its  subrogee.  When  Walker 
deposited  funds  to  his  credit  as  treasured  of  the 
county,  the  banks  had  notice  of  the  nature  of  the 
deposit,  and,  when  they  permitted  him  to  pay  his 
personal  indebtedness  to  them  by  checks  upon  his 
fiduciary  accounts,  they  knowingly  participated  in 
a  breach  of  trust.  It  is  well  established  tjiat  one 
who  participates  in  a  breach  of  trust  may  jbe  held 
liable  in  a  court  of  equity  either  to  account  (for  the 
trust  property  or  its  proceeds  if  still  in  his  (posses¬ 
sion  or  to  respond  in  damages  if  lie  has  (parted 
with  them.  If,  as  in  this  case,  the  trust  property 
consists  of  a  general  bank  deposit,  the  bank  does 
not  thereby  become  a  trustee  of  the  money.  The 
relation  of  debtor  and  creditor  is  established  be¬ 
tween  the  bank  and  the  fiduciary,  and  the  bank  may 
safely  honor  the  depositor’s  checks  and  allow  with¬ 
drawals  from  the  fund  so  long  as  it  has  no  {knowl¬ 
edge  of  misconduct  on  the  part  of  the  depositor. 
(Citing  many  authorities.) 

On  the  other  hand,  if  the  bank  is  a  creditor  of  the 
depositor  individually,  as  in  the  case  of  ah  over¬ 
draft  by,  or  a  loan  to,  the  depositor,  it  may  not  set 
off  the  deposit  standing  in  the  name  of  the  fiduciary 
or  accept  a  check  thereon  in  payment  of  the  indi¬ 
vidual  debt.  The  governing  principle  is  thht,  un¬ 
der  such  circumstances  the  bank  is  charged  with 
notice  that  the  payment  is  presumptively  wrong¬ 
ful,  and  must  refund  the  money  to  the  cestui  que 
trust,  if  it  turns  out  that  it  has  in  fact  participated 
with  the  fiduciary  in  a  breach  of  trust. 

********* 

Innocent  though  the  banks  were  of  fraud,  they  are 
responsible  to  the  extent  to  which  they  lent  their 
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aid  to  an  illegal  course  of  dealing.  In  legal  effect 
as  well  as  in  outward  form,  the  loans  must  be  con¬ 
sidered  as  personal  loans  to  Walker,  paid  without 
legal  warrant  or  authority  out  of  the  funds  of  the 
count}’.” 

With  respect  to  one  transaction  where  an  official  loan 
was  actually  made  but  the  bank  deposited  $800  of  it  to 
the  personal  account  of  Walker,  the  bank  was  again 
held  responsible,  the  court  saying: 

“The  bank  contends  that  in  effect  the  transaction 
was  the  same  as  if  the  entire  amount  of  the  loan 
had  been  credited  to  the  treasurer’s  account  and 
the  treasurer  had  then  drawn  his  check  for  $800 
payable  to  himself  individually;  but  the  court  held, 
we  think  properly,  that  on  its  face  the  transaction 
was  so  irregular  as  to  charge  the  bank  with  notice 
of  the  breach  of  trust.  The  details  of  the  arrange¬ 
ment  for  the  loans  between  the  countv  and  the  bank 
are  not  set  out  from  the  facts  disclosed  is  that  the 
money  was  borrowed  by  the  county  for  county  pur¬ 
poses  with  the  manifest  intention  that  the  proceeds 
would, be  placed  to  the  treasurer’s  credit.  When 
the  bank  departed  from  the  course  designed,  it  took 
the  first  step  in  the  spoilation  of  the  trust.  It 
knowingly  participated  in  the  diversion  of  county 
funds  to  a  personal  use,  and  it  was  not  reasonable 
for  it  to  accept  as  a  fact  the  explanation  that  the 
county  was  borrowing  money  to  pay  commissions 
to  its  treasurer.” 


B. 

The  Uniform  Fiduciaries  Act  does  not  change  the  lia¬ 
bility  of  the  bank  in  this  jurisdiction. 

“The  provisions  of  the  Uniform  Fiduciaries  Act 
are  in  accord  with  the  majority  decisions  at  com¬ 
mon  law.” 

Bogert,  Trust  &  Trustees,  Sec.  908. 


The  defense  was  rested  principally  upon  the  |provi- 
sions  of  the  Uniform  Fiduciaries  Act,  particularly  the 
following  sections  thereof : 

“Sec.  5.  Check  Drawn  by  Fiduciary  Payable 
to  Third  Person. — If  a  check  is  drawn  by  ^  fidu¬ 
ciary  as  such,  the  payee  is  not  bound  to  iiiquire 
whether  the  fiduciary  is  committing  a  breach  pf  his 
obligation  as  fiduciary  in  drawing  or  delivering 
the  instrument,  and  is  not  chargeable  with  notice 
that  the  fiduciary  is  committing  a  breach  cf  his 
obligation  as  fiduciary  unless  he  takes  the  instru¬ 
ment  with  actual  knowledge  of  such  breach  or  with 
knowledge  of  such  facts  that  his  action  in  taking 
the  instrument  amounts  to  bad  faith.  If,  however, 
such  instrument  is  payable  to  a  personal  creditor 
of  the  fiduciary  and  delivered  to  the  creditor  in 
payment  of  or  as  security  for  a  personal  debt  of 
the  fiduciary  to  the  actual  knowledge  of  the  credi¬ 
tor,  or  is  drawn  and  delivered  in  anv  transaction 
known  by  the  payee  to  be  for  the  personal  benefit 
of  the  fiduciary,  the  creditor  or  other  payee  itj;  lia¬ 
ble  to  the  principal  if  the  fiduciary  in  fact  commits 
a  breach  of  his  obligation  as  fiduciary  in  drajving 
or  delivering  the  instrument.  ’ ’  j 

“Sec.  7.  Deposit  in  Name  of  Fiduciary  as 
Such. — jf  a  deposit  is  made  in  a  bank  to  the  credit 
of  a  fiduciary  as  such,  the  bank  is  authorized  toj  pay 
the  amount  of  the  deposit  or  any  part  thereof  upon 
the  check  of  the  fiduciary,  signed  with  the  name  in 
which  such  deposit  is  entered,  without  being  liable 
to  the  principal,  unless  the  bank  pays  the  check  with 
actual  knowledge  that  the  fiduciary  is  committing 
a  breach  of  his  obligation  as  fiduciary  in  drawing 
the  check  or  with  knowledge  of  such  facts  thar  its 
action  in  paying  the  check  amounts  to  bad  faithj  If, 
however,  such  a  check  is  payable  to  the  dralwee 
bank  and  is  delivered  to  it  in  payment  of  a  Per¬ 
sonal  debt  of  the  fiduciary  to  it,  the  bank  is  liable 
to  the  principal  if  the  fiduciary  in  fact  commits  a 
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breach  of  his  obligation  as  fiduciary  in  drawing  or 
delivering  the  check.” 

“Sec.  9.  Deposit  in  Fiduciary’s  Personal  Ac¬ 
count. — If  a  fiduciary  makes  a  deposit  in  a  bank  to 
his  personal  credit  of  checks  drawn  by  him  upon 
an  account  in  his  own  name  as  fiduciary,  the  bank 
receiving  such  deposit  is  not  bound  to  inquire 
whether  the  fiduciarv  is  committing  thereby  a 
breach  of  his  obligation  as  fiduciarv;  and  the  bank 
is  authorized  to  pay  the  amount  of  the  deposit  or 
any  parti  thereof  upon  the  personal  check  of  the 
fiduciary  without  being  liable  to  the  principal,  un¬ 
less  the  bank  receives  the  deposit  or  pays  the 
check  with  actual  knowledge  that  the  fiduciarv  is 
committing  a  breach  of  his  obligation  as  fiduciary 
in  making  such  deposit  or  in  drawing  such  check, 
or  with  knowledge  of  such  facts  that  its  action  in 
receiving  the  deposit  or  paying  the  check  amounts 
to  bad  faith.” 


And  great  stress  was  laid  upon  the  notes  made  by  the 
Commissioners  on  Uniform  State  Laws  and  the  reports 
of  the  House  and  Senate  Committee  made  at  the  time  of 
the  passage  of  the  act.  In  view  of  the  fact  that  neither 
the  Senate  nbr  House  Committee  appear  to  have  had 
before  them  a  copy  of  the  Commissioners’  notes,  it 
is  submitted  that  it  is  not  appropriate  to  construe  the 
act  bv  reading  these  notes,  but  that  it  should  be  con- 
strued  and  interpreted  according  to  the  general  rules 
applicable  to  the  construction  and  interpretation  of 
statutes. 

If,  however,  the  Court  should  deem  it  appropriate  to 
consider  the  Commissioner’s  notes  as  an  aid  to  the  in¬ 
terpretation  of  the  act,  then  we  present  for  considera¬ 
tion  certain  statements  appearing  in  the  Notes  and 
certain  statements  in  the  reports  of  the  congressional 
committees.  In  the  report  of  the  Senate  Committee 


(70th  Congress,  1st  session,  report  No.  763)  and  i}i  the 
reports  of  the  House  Committees  (69th  Congresk,  2d 
session,  report  No.  2000;  70th  Congress,  1st  session,  re¬ 
port  No.  875)  it  is  stated  that: 

“Much  of  the  proposed  Act  is  merely  declara¬ 
tory  or  existing  law  as  established  in  many  juris¬ 
dictions.  Which  of  the  diverse  rules  established  in 
the  several  states  would  be  followed  in  the  District 
of  Columbia  if  this  branch  of  the  law  ivere  left  to 
judicial  development,  can  not  with  certainty  be 
stated;  but  some  of  the  decisions  in  the  states  set 
up  as  a  test  of  the  liability  of  a  person  dealing  with 
a  fiduciary,  such  as  the  payee  or  endorsee  bf  a 
check  drawn  or  endorsed  by  a  fiduciary,  the  ques¬ 
tion  whether  such  person  was  negligent.  The  pro¬ 
posed  act  makes  such  a  person  liable  only  if  he 
takes  the  negotiable  instrument  with  knowledge  of 
these  facts  as  make  his  action  amount  to  bad  faith. 

“In  the  case  of  banks  which  are  depositaries  of 

fiduciary  funds  subject  to  the  order  of  fiduciaries, 

if  a  check  of  the  fiduciary  is  in  fact  a  breach  of  his 

•» 

obligation,  the  bank  is  made  by  the  act  liable  to  the 
beneficiary  if  it  receives  such  a  check  in  paynjent 
of  the  personal  debt  of  the  fiduciary,  or  if  the  d  eck 
is  payable  to  the  bank  itself,  and  in  other  cases  if 
it  has  such  knowledge  of  the  facts  as  amount  to 
bad  faith  on  its  part  in  honoring  the  check.  Under 
other  circumstances,  a  claim  of  negligence  on  the 
part  of  the  bank  can  not  be  made  the  basis  of  lia¬ 
bility  on  its  part  under  the  provisions  of  this  act, 
though  in  some  jurisdictions  banks  have  been  held 
liable  as  for  a  participation  in  the  breach  of  a 
fiduciary’s  obligation  where  the  bank  acted  in  good 
faith  and  did  not  profit  by  nor  participate  in  the 
breach  of  the  fiduciary’s  obligations,  upon  the 
ground  that  it  was  negligent  in  supervising  the 
fiduciary  in  the  performance  of  his  duties.  These 
are  illustrations  of  the  substitution  made  by  the 
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bill  of  definite  rules  of  liability  for  the  test  of  4 ‘due 
care”  or  “negligence”  which  has  produced  the 
diversity  of  decisions  among  the  States.”  (Italics 
ours) 

It  will  be  borne  in  mind  of  course,  that  at  the  time  of 
the  passage  of  this  Act  the  case  of  Bank  v.  Insurance 
Company ,  and  Bank  v.  Gillespie,  supra,  had  been  de¬ 
cided  by  the  Supreme  Court  of  the  United  States. 
These  constituted  the  law  in  the  District  of  Columbia. 
They  left  nothing  to  “judicial  development”,  and  they 
have  been  consistently  followed  and  adhered  to  bv  the 
Federal  Courts  ever  since  they  were  promulgated. 

In  this  connection  it  is  quite  interesting  to  note  this 
statement  in  the  Commissioner’s  Note 

“the  general  purpose  of  the  Act  is  to  facilitate  the 
performance  by  fiduciaries  of  their  obligations, 
rather  than  to  favor  any  particular  class  of  per¬ 
sons  dealing  with  fiduciaries.  In  order  to  prevent 
occasional  breaches  of  trust,  the  courts  have  some¬ 
times  adopted  rules  which  can  not  easily  be  evaded 
by  a  i  dishonest  fiduciary,  but  which  seriously 
hamper  honest  fiduciaries  in  the  performance  of 
their  obligations.  The  fact  that  the  English  courts 
have  substantially  adopted  the  principles  here  laid 
down,  and  that  these  principles  have  worked  well 
in  practice,  would  tend  to  dissipiate  any  fear  that 
their  adoption  in  this  country  would  result  in  in¬ 
adequate  protection  to  beneficiaries.” 

The  Supreme  Court  of  the  United  States  in  Bank  v. 
Insurance  Company ,  supra,  gave  careful  consideration 
to  the  principles  involved  in  the  applicable  decisions  of 
the  English  courts  and  its  decision  is  in  absolute  ac- 
cord  with  those  principles.  Approximately  a  dozen  of 
these  cases  are  cited  and  discussed  by  the  Supreme 
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Court  of  the  United  States  and  will  be  found  on  pages 
64-69  of  its  opinion  and  judgment. 

While  the  Commissioner’s  Note  criticizes  with  some 
degree  of  harshness  the  decisions  of  some  state  courts 
dealing  with  this  subject  matter  it  makes  no  criticism 
whatever  of  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Bank  v.  Insurance  Company ,  nor  does 
it  disclose  any  intention  or  purpose  by  the  Act  of  alter¬ 
ing  or  changing  the  principles  therein  announced. 

It  is  perfectly  plain  that  the  Congress  by  this  Act 
intended  to  relieve  banks,  to  some  extent,  from  t|ie  lia¬ 
bility  of  seeing  to  the  application  of  trust  funds  on  de¬ 
posit  with  them.  It  is  equally  plain,  however,  th^t  the 
Congress  did  not  by  the  provisions  of  the  Act  intend 
to  relieve  banks  from  liability  where  they  knowingly 
aided  and  abetted  in  the  misapplication  and  diversion 
of  such  fiduciary  funds,  or  knowingly  and  actively  par¬ 
ticipated  in  such  misapplication  and  diversion. 

Certainly  the  Congress  did  not  by  the  provisions  of 
this  Act  intend  to  put  banks  in  a  position  where  they 
might  perpetrate  frauds,  or  authorize  the  perpetration 
by  them  of  frauds  upon  the  rights  of  innocent  persons. 

The  case  at  bar  differs  from  any  case  we  have  been 
able  to  find  and  that  difference  is  this:  That  here  the 
bank  itself  by  means  of  the  loan  of  $635^000  buih  up 
in  the  bank  a  fund  for  the  use  and  benefit  of  the  holders 
of  these  trust  notes.  With  full  knowledge  that  the 
Swartzell,  Rheem  &  Hensey  Company  had  no  funds  in 
its  account  in  the  bank  except  the  proceeds  of  this 
4 4 special  fund”,  created  materially  by  the  aid  of  the 
bank,  the  bank  takes  from  that  fund  $819,296.34  in  pay¬ 
ment  of  an  indebtedness  due  to  it. 

A  case  applying  to  Uniform  Fiduciaries  Act  to  facts 
similar  to  those  in  the  case  at  bar  is  the  case  of  F\enn - 


82 


sylvania  Company  for  Insurances  on  Lives  and  Grant¬ 
ing  Annuities ,  et  at.  v.  Ninth  Bank  and  Trust  Company f 
decided  by 'the  Supreme  Court  of  Pennsylvania  Janu¬ 
ary  5,  1932,  and  reported  in  306  Pa.  148,  158  A.  251. 
The  facts  in  the  case  were  not  disputed  and  are  as 
follows:  By  the  will  of  Charles  F.  Hall,  Mary  I.  Hall, 
one  of  the  plaintiffs,  was  designated  executrix  of  his 
estate.  She  acted  as  executrix  for  some  time  when  she 
and  Theodore  E.  Xiekles  were  appointed  trustees  of  the 
estate  and  thereafter  the  entire  management  of  the  es¬ 
tate  was  left  in  Xiekles’  hands.  He  was  a  vice-president 
and  director  of  the  Xorthern  Xational  Bank  and  car¬ 
ried  the  estate  account  in  that  bank.  He  also  carried 
therein  two  personal  accounts,  one  in  the  name  of 
“Theodore  E.  Xiekles”,  the  other  in  the  name  of 
“Theodore  E.  Xiekles,  Special”.  On  September  24, 
1924,  the  bank  account  standing  in  the  name  of  “Theo¬ 
dore  E.  Xiekles”  was  overdrawn  to  the  amount  of 
$2,754.11,  and  there  was  a  credit  balance  in  the  “Theo¬ 
dore  H.  Xiekles,  Special”,  account  of  $3,628.56.  On 
that  dav  Xiekles  drew  a  check  which  showed  on  its  face 
that  it  was  drawn  on  the  Hall  account,  having  printed 
on  it  “Estate  of  Charles  F.  Hall,  Dec'd”  to  his  own 
order  in  the  sum  of  $4,000.  The  next  day  he  deposited 
this  check  in  the  “Theodore  E.  Xiekles"  account,  there- 
‘by  paying  his  personal  debt  to  the  bank.  The  defen¬ 
dant  is.  by  merger,  the  >ucces>or  of  the  Xorthern  Xa¬ 
tional  Bank.  This  fraudulent  conduct  was  not  dis¬ 
covered  until  after  his  death  in  1930.  and  the  appoint¬ 
ment  of  the  plaintiff  company  as  trustee  in  his  stead. 
Within  two  months  after  the  appointment  of  the  new 
trustee,  this  action  of  assumpsit  was  begun. 

In  holding  that  the  bank  was  liable  at  law  or  in  equity 
for  the  trust  funds  wrongfully  taken,  the  court  in  its 
opinion,  among  other  things  says : 
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‘‘As  the  allowance  of  the  overdraft  was  in  the 
nature  of  a  loan  (Pittsburgh  v.  First  National 
Bank,  230  Pa.  176,  183,  79  A.  406),  the  defendant 
bank  was  in  a  dual  position;  it  was  the  repository 
of  the  trust  funds,  and  a  creditor  of  the  trustee.  It 
is  well  settled  that  one  who  accepts  a  check  drawn 
on  a  trust  account  to  the  order  of  the  trustee  in 
payment  of  a  personal  debt  of  the  trustee  is  liable 
to  the  beneficiary  if  the  trustee  has  committed  a 
breach  of  his  obligation.  Norristown-Penn  Trust 
Co.  v.  Middleton,  300  Pa.  522,  150  A.  885;  Schmitt 
v.  Potter  Title  &  Trust  Co.,  61  Pa.  Super.  Ct.  301. 
See,  also,  Fehr  v.  Campbell,  288  Pa.  549,  137  A. 
113,  52  A.  L.  R.  506;  Odd  Fellows  Home  v.  Velen- 
ehick  Bros.,  73  Pa.  Super.  Ct.  153.  This  principle 
was  incorporated  in  the  Uniform  Fiduciaries  Act, 
Act  of  May  31,  1923,  P.  L.  468,  Sec.  5  (20  PS  Sec. 
3371),  which  expresses  the  law  as  theretofore  ex¬ 
isting:  Norristown-Penn  Trust  Co.  v.  Middleton, 
supra.  In  its  capacity  as  depositary,  the  [defen¬ 
dant  bank  would  not  be  made  liable  merely  by  the 
act  of  the  trustee  in  drawing  out  trust  funds  |to  pay 
his  personal  debt,  in  the  absence  of  notice  lof  the 
breach  of  trust.  Pennsylvania  Title  &  TnJst  Co. 
v.  Meyer,  201  Pa.  299,  50  A.  998.  But  if  the  bank 
has  knowledge  of  the  facts,  so  that  it  knows  that 
for  it  to  honor  a  check  drawn  by  the  trustee  will  be 
to  aid  a  breach  of  trust,  the  bank  will  be  liable  for 
the  amount  of  any  checks  thus  honored.  Frazier 
v.  Erie  Bank,  8  Watts  &  S.  18;  Penn  B^nk  v. 
Frankish,  91  Pa.  339 ;  Safe  Deposit  &  Trust  Co.  v. 
Diamond  National  Bank,  194  Pa.  334,  44  A.  1064. 
This  principle  is  covered  by  section  9  of  the  Uni¬ 
form  Fiduciaries  Act,  supra  (20  PS  Sec.  3393).  In 
the  instant  case  no  action  by  any  one  was  necessary 
to  inform  the  bank,  as  it  had  knowledge  of  all  the 
facts  essential  to  show  a  breach  of  trust.  When 
the  check  on  the  trust  account  was  accepted  by  the 
bank,  and  it  credited  the  amount  on  its  bo^ks  in 
payment  of  Nickles’  personal  debt  to  the  bdnk,  it 
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participated  in  a  transaction  which  was  a  breach 
of  trust;  it  could  not  properly  honor  the  check-by 
crediting  the  amount  to  his  account. 

“In  both  capacities  the  defendant  bank  acted 
wrongfully,  and  must  be  held  liable  to  the  injured 
beneficiary  of  the  trust;  as  a  creditor,  the  bank  re¬ 
ceived  this  check  under  circumstances  giving  notice 
that  the  trustee  was  committing  a  breach  of  trust, 
and  as  a  depositary  of  the  trust  funds,  it  paid  the 
check,  knowing  that  it  was  being  used  in  a  breach 
of  trust. 

In  discussing  the  claimed  defense  of  the  statute  of 
limitations  the  court  savs : 

“The  defendant  having  received  trust  property 
from  a  trustee  with  knowledge  that  he  was  acting 
wrongfully — was  paying  off  his  personal  debt  with 
trust  funds — joined  in  the  breach  of  the  trust  and 
thus  became  a  trustee  ex  male fi do.  As  a  partici¬ 
pant  in  the  breach  of  trust,  it  holds  the  property 
impressed  with  the  same  trust,  and  is  subject  to 
the  same  rules  and  remedies,  and  has  no  greater 
rights  or  privileges,  than  the  original  trustee  from 
whom  it  received  the  property.” 

The  same  court  has  passed  upon  the  meaning  of  the 
provisions  of  the  act  relating  to  having  such  knowledge 
as  amounts  ito  bad  faith  and  in  Union  Bank  and  Trust 
Company  v.  Girard  Trust  Company ,  307  Pa.  488,  161 
Atl.  865,  reaches  the  following  conclusion: 

“We  must  then  see  whether  there  is  any  evi- 
deuce,  in  the  words  of  the  statute,  of  ‘actual 
knowledge  of  such  breach’,  i.  c.,  misappropriation, 
or  ‘knowledge  of  such  facts  that  his  action  in  tak¬ 
ing  the  instrument  amounts  to  bad  faith’.  As 
there  is  no  allegation  that  the  defendant  had  ‘ac¬ 
tual  knowledge’  of  the  misappropriation,  we  con¬ 
sider  only  whether  there  is  evidence  of  knowledge 
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of  such  facts  that  defendant’s  action  in  taking  it 
amounts  to  bad  faith.  These  words  from  section  5 
are  the  same  as  those  used  in  section  56  of  the 
negotiable  instruments  law  and  should  l^ave  the 
same  construction  in  the  interest  of  djesirable 
uniformity  in  the  construction  of  commercial 

paper . Inquiry  is  unnecessary  if  tlije  payee 

already  knows  the  facts ;  it  may  be  necessary  when 
the  facts  are  not  known.  'When  it  is  decided  that 
inquiry  should  have  been  made,  and  was  not  a 
taker  will  be  held  to  have  acted  in  bad  faith  if  in¬ 
quiry  would  have  elicited  the  officer’s  misappro¬ 
priation;  a  payee  is  not  excused  from  not  discover¬ 
ing  what  he  could  so  have  learned.” 

*  *  *  ***** 

Should  Riggs  Bank  have  made  inquiry  in  thi^  case? 

There  are  manv  indications  of  fraud  or  bad  faith: 

, 

1.  Participating  in  making  a  loan  to  “ Trustees,” 
avowedly  for  the  purpose  of  circumventing  the  bank¬ 
ing  laws. 

2.  Granting  a  loan  $10,000  larger  than  agreed]  upon, 
with  no  questions  asked. 

I 

3.  Carelessness  in  noting  the  proper  discriptlion  in 
the  collateral  offered  for  the  loans  of  $635,000. 

I 

4.  Carelesness  in  the  alleged  error  of  puttirig  the 
4 ‘New  Account”  stamp  on  the  wrong  deposit  sljip. 

5.  The  mistake  of  cashing  the  Swartzell  checjk  for 
$262,000  when  there  was  only  $86,000  in  the  accojmt. 

6.  The  “mistake”  of  p reventing  the  note  teller  from 
following  his  usual  procedure  and  telephoning  to  ascer¬ 
tain  that  the  check  was  good  before  he  took  it. 
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7.  The  4 4 mistake  ”  in  the  reason  given  by  Nevius  for 
assuming  responsibility  for  cashing  the  check  without 
inquiry — that  the  teller  in  the  cage  for  two  years  was  a 
substitute. 

8.  The  mistake  in  “ creating  and  allowing’ ’  an  over¬ 
draft. 

9.  The  carelesness  in  never  checking  the  authoritv  of 
Swartzell  and  Rheem,  “ trustees”,  to  borrow  money. 

10.  The  Carelesness  in  never  ascertaining  that  the 
“trustees”  had  a  legal  right  to  the  proffered  collateral, 
which  the  bank  had  been  told  previously  belonged  to 
the  Swartzell  Company. 

11.  The  anxiety  over  the  letter  to  the  Title  Company 
and  its  possible  misconstruction. 

12.  The  complaisance  in  evasion  of  the  banking  law 
bv  lending  “trustees”  what  could  not  be  lent  to  the 
Swartzell  Company. 

13.  The  indifferent  attitude  of  McCormick,  the  re¬ 
ceiving  teller,  and  his  preposterous  story  about  the  de¬ 
posit  of  the  check  for  $2,341,645.80  in  the  Swartzell 
Company  account. 

14.  The  complaisance  over  the  news  of  the  overdraft 
in  the  Swartzell  Company  account;  and  the  apparent 
indifference  and  failure  of  anv  one  of  the  officers  of  the 
bank  to  take  any  action  with  respect  thereto  on  the  fol¬ 
lowing  morning. 

15.  The  payment  of  the  overdraft  by  “automati- 
callv”  taking  it  out  of  the  trust  fund  when  it  was  de- 
posited  in  the  Swartzell  account. 

16.  The  acceptance  of  repayment  of  the  loan  made  12 
hours  before,  out  of  the  general  account  of  the  Swart- 


zell  Company  then  known  to  contain  nothing  but  funds 
transferred  from  the  trust  deposit. 

If  Rlieem  had  not  been  given  the  loan  to  the  |“  trus¬ 
tees”;  if  he  had  not  been  given  the  additional  $10,000; 
it  his  check  for  $262,000  had  been  questioned  as  hsual; 
if  the  bank  had  refused  to  cash  the  check  because  it 
would  overdraw  the  account ;  if  inquiry  had  beenl  made 
as  to  the  powers  of  the  “trustees”;  if  proper  chedk  had 
been  made  on  the  collateral  proffered  by  the  “trus¬ 
tees”;  if  the  bank  had  refused  to  make  an  exces^  loan 
because  it  wished  to  comply  with  the  banking  law;  if 
the  bank  had  refused  to  take  its  overdraft  out  of  bioney 
known  to  be  trust  money  and  had  kept  the  collateral 
upon  which  the  trial  court  lay  such  stress;  if  the  bank 
had  refused  to  accept  repayment  of  its  loans  ojut  of 
trust  funds,  and  had  recourse  to  the  same  collateral 
which  so  strongly  appealed  to  the  lower  court;  if  any 
one  of  these  things  had  been  done  by  the  bank,  AND 
THEY  SHOULD  HAVE  BEEN  DONE,  there  ^ould 
have  been  no  loss  to  the  appellants. 

C. 

I 

Appellants  are  entitled  to  recover  upon  the  theory  of 

unjust  enrichment. 

The  doctrine  of  “unjust  enrichment”  or  as  it  is 
sometimes  popularly  phrased  “money  out  of  plain¬ 
tiff’s  pocket  into  defendant’s”  theory,  justifies  k  re¬ 
covery  from  the  bank  without  regard  to  any  other 
* 

theory. 

“The  point  is  not  whether  a  definite  something 
has  been  taken  away  from  the  plaintiff  and  added 
to  the  treasury  of  defendant.  The  point  is,  has 
defendant  unjustly  enriched  itself  by  doim*  a 
wrong  against  plaintiff  in  such  a  manner  and  in 
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such  circumstances  that  in  equity  and  good  con¬ 
science  defendant  should  not  be  permitted  to  re¬ 
tain  that  bv  which  it  had  been  enriched.” 

w 

Federal  Sugar  Refining  Co v.  Sugar  Equaliza¬ 
tion  Board ,  268  Fed.  575,  582. 

But  whether  the  basic  theory  upon  which  recovery 
is  sought  t>e  called  the  tracing  of  a  trust  fund,  or  the 
theory  of  unjust  enrichment,  or,  as  expressed  by  the 
Supreme  Court  of  the  United  States  in  Bank  v.  In¬ 
surance  Company,  104  U.  S.  54,  that  any  right  of  the 
bank  cannot  prevail  against  the  equity  of  the  beneficial 
owners  of  which  the  bank  has  either  actual  or  con¬ 
structive  notice,  cannot  affect  the  right,  claimed  in  this 
suit,  namely,  the  right  to  recover  from  the  bank  that 
which  it  now  has  and  which  in  equity  and  good  con¬ 
science  belongs  to  the  noteholders.  This  Court  has 
held  that  tfye  loss  to  these  noteholders  was  occasioned 
by  the  improper  and  unlawful  diversion  of  the  fund 
subsequent  j  to  its  deposit  in  Riggs  Bank  ( Rhoderick 
v.  Swartzell ,  supra)  and  appellants  seek  to  recover 
from  the  bank  that  which  it  has  in  its  hands  as  a  result 
of  such  diversion  and  which  it  obtained  with  knowl¬ 
edge  of  such  facts  as  prohibit  its  claim  from  being 
superior  to  that  of  the  appellants. 

“The  refund  works  no  injury  to  the  bank;  it 
has  no  equity  equal  to  that  of  the  real  owner.” 

United  States  Fidelity  &  Guaranty  Co.  v.  Union 
Bank,  228  Fed.  448. 

“The  theory  on  which  such  a  recovery  is  per¬ 
mitted  is  not  that  the  bank  knowinglv  or  wrong- 
fully  aided  in  the  misapplication,  but,  as  was  said 
in  the  Union  Bank  and  Trust  Company  case,  that 
‘it  has  no  equity  equal  to  that  of  the  real  own¬ 
ers.’  ” 

Maryland  Casualty  v.  City  National  Bank ,  29 
Fed.  (2d)  662. 


so 


CONCLUSION. 

A  careful  consideration  and  analysis  of  the  undis- 

f 

puted  facts  surrounding  this  transaction,  as  disclosed 
in  the  record,  justifies  the  finding  that  the  overdraft 
and  loans  aggregating  $819,206.34  were  made,  created 
and  allowed  by  the  bank  in  the  belief  and  assurance 
they  would  be  liquidated  out  of  the  fund  which  the 
bank,  for  the  reward  of  interest,  helped  to  create  for 
the  payment  of  appellant’s  notes.  At  any  rate,  that 
is  exactly  what  happened  in  the  space  of  less  than 
twentv-four  hours.  In  other  words,  the  bank  received 
payment  of  its  indebtedness  out  of  the  monies  which 
it  knew  belonged  to  appellants.  Such  a  transaction  is 
abhorrent  to  all  principles  of  law,  equity,  goo(jl  con¬ 
science  and  justice,  as  determined  by  the  Supreme 
Court  of  the  United  States  and  other  courts',  and 
should  not  have  placed  upon  it  the  stamp  of  approval 
by  this  Court. 

It  is  respectfully  submitted  the  decree  appealed  from 
is  wrong  and  should  be  reversed  with  instructions  to 
hold  the  bank  liable  for  the  return  of  the  moneV  still 
in  its  hands,  with  interest,  to  the  rightful  owners,  the 
noteholders. 

Respectfully  submitted: 

Benjamin  S.  Minor 
Arthur  P.  Drury 

Attorneys  for  Appellants 
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BRIEF  FOR  APPELLEE 


Introduction 


This  brief  is  submitted  in  support  of  identical  de¬ 
crees  entered  in  the  District  Court  of  the  United  States 
for  the  District  of  Columbia  in  the  two  above  entitled 
cases. 

The  record  on  these  appeals  is  comprised  in  three 
volumes:  A  separate  transcript  of  record  in  C^ses 
No.  6750  and  6751,  respectively,  contains  the  plead¬ 
ings,  the  trial  Court’s  findings  of  fact  and  conclusions 
of  law,  and  the  decree.  Herein  the  symbol  R,  followed 
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by  a  numeral,  indicates  references  to  pages  in  No. 
6750  (Colby,  et  al.),  while  the  references  to  the 
record  in  No.  6751  (Wehner,  et  al.)  will  give  that  case 
number.  The  third  of  the  volumes  above  mentioned 
contains  the  statement  of  the  evidence  in  both  cases 
and  herein  the  symbol  S,  followed  by  numerals,  will 
be  used  to  indicate  page  references  to  that  statement 
of  the  evidence. 

Appellants  (hereinafter  called  plaintiffs)  instituted 
two  suits  in  equity  in  the  District  Court  of  the  United 
States  for  the  District  of  Columbia,  seeking  to  recover 
from  the  Riggs  National  Bank  (hereinafter  called  the 
Bank)  sums  of  money  misappropriated  by  plaintiffs’ 
agent,  Swartzell,  Rheem  &  Hensey  Company  (herein¬ 
after  sometimes  referred  to  as  the  Swartzell  Com¬ 
pany  or  the  Company). 

The  first  suit  was  filed  by  plaintiff  Colby,  who  was 
the  owner  of  promissory  notes  of  the  value  of  $2,200, 
secured  on  real  estate  in  the  District  of  Columbia 
known  as  the  Shoreham  Building.  Three  other  per¬ 
sons,  owners  of  similar  notes,  of  a  total  value  of 
$9700  ($7,700  of  which  were  paid),  intervened  and 
became  parties  plaintiff  in  this  suit. 

The  second  suit  was  filed  by  plaintiff  Wehner  and 
sixty  other  Shoreham  Building  noteholders.  Subse¬ 
quent  to  its  filing,  thirty-eight  persons  intervened  in 
this  suit  and  became  parties  plaintiff  therein.  The 
total  aggregate  value  of  the  notes  held  by  these  ninety- 
eight  plaintiffs  amounted  to  $249,500. 

There  is  no  distinction  to  be  made  between  the  orig¬ 
inal  plaintiffs  and  the  interveners  and  all  will  be  re¬ 
ferred  to  in  this  brief  as  plaintiffs.  The  two  suits 
were  commenced  separately  but  were  consolidated  for 
the  purpose  of  trial.  On  the  opening  of  the  trial,  it 
was  stipulated  by  counsel  for  all  of  the  parties  in  both 
cases,  with  the  approval  of  the  Court,  that  the  evi- 
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dence  offered  should  enure  to  the  benefit  of  any  ^nd  all 
parties  in  both  cases  and  that  any  objections  atd  ex¬ 
ceptions  should  enure  to  all  parties  as  well  as  tb  each 
one  of  them.  (S.  130-1) 

At  the  conclusion  of  the  trial,  which  occupied  six 
days,  the  trial  judge  orally  announced  his  findihgs  of 
fact  and  conclusions  of  law  and  directed  the  silbmis- 
sion  of  decrees  dismissing  the  bills  of  complaint  and 
intervening  petitions.  (S.  102-5)  Thereafter  formal 
findings  of  fact  and  conclusions  of  law  were  filed  sep¬ 
arately  in  each  case.  (R.  68-93)  Decrees  dismissing 
the  bills  of  complaint  and  intervening  petitions  were 
entered  and  plaintiffs  brought  the  cases  here  oh  ap¬ 
peal.  (R.  93-4) 

There  is  one  statement  of  evidence  for  both  suits. 
The  questions  of  fact  and  law,  material  for  considera¬ 
tion  on  these  appeals,  are  identical  in  both  eases. 
Hence,  appellee  submits  but  one  brief.  j 

33 

STATEMENT  OF  FACTS 

The  facts  as  found  below  (R.  68-93),  fully  supported 
by  substantial  evidence  (S.  1-102),  are  as  follows|: 

(1) 

Swartzell,  Rheem  &  Hensey  Company,  a  corpora¬ 
tion,  had  for  many  years  conducted  a  real  estate  mort¬ 
gage  investment  business  with  offices  in  the  city  of 
Washington.  Its  business  consisted  chiefly  in  making 
loans  secured  by  deeds  of  trust  (mortgages)  on  lands 
improved  by  hotels,  apartment  houses,  office  buildings 
and  other  large  projects.  (R.  71;  S.  26-7;  49)  Uni¬ 
formly  the  amounts  of  the  loans  made  by  the  Company 
were  represented  by  promissory  notes  of  the  person  in 
whom  was  vested  the  title  to  the  property  on  which 
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the  loan  w£f.s  secured,  such  notes  being  made  payable 
to  some  officer  or  employee  of  the  Company,  and  by 
him  endorsed  without  recourse.  The  Company  sold 
these  notes  to  customers  as  investments  of  cash  paid 
by  said  customers  and  as  reinvestments  of  the  pro¬ 
ceeds  of  notes  previously  sold  said  customers  upon 
payment  to  the  Company,  for  its  customers,  of  such 
previous  loans.  The  forms  of  notes  and  deeds  of 
trust  used  in  these  transactions  for  more  than  five 
years  prior  to  1930  were  substantially  similar  to  the 
notes  and  deed  of  trust  relating  to  the  Shoreham 
Building,  hereinafter  described.  For  more  than  ten 
years  prior  to  1930  Luther  A.  Swartzell  and  Edmund 
D.  Rheem  vrere  named  as  trustees  in*  many  of  these 
deeds  of  trust. 

The  Company  did  business  in  the  District  of  Colum¬ 
bia  continuously  for  62  years  prior  to  January  26, 
1931,  when  it  was  adjudged  a  bankrupt.  Through¬ 
out  1930,  and  prior  thereto,  the  credit  of  the  Company 
was  excellent.  Its  business  was  national  and  interna¬ 
tional.  It  had  several  thousand  customers  throughout 
the  nation  and  in  foreign  countries,  and  the  reputa¬ 
tion  of  the  Company  and  its  officers  for  integrity,  hon¬ 
esty,  business  ability,  financial  capacity  and  strength 
was  of  the  highest.  For  more  than  eight  years  prior 
to  1931  Luther  A.  Swartzell  was  its  President  and 
Edmund  D.  Rheem  Vice-President.  (R.  71 ;  S.  26-7 ;  49 ; 
53-5;  68;  71;  86)  During  the  last  ten  years  of  its 
existence  the  Company’s  most  active  officer  was 
Rheem  who  at  all  times  prior  to  the  year  1931 
bore  an  excellent  reputation  for  business  ability 
and  financial  integrity.  (R.  73;  S.  id.)  For  some 
years  prior  to  1926  Rheem  had  been  a  member  of 
the  board  of  directors  of  the  Federal  National 
Bank  and  the  National  Savings  &  Trust  Company, 
the  latter  being  the  oldest  and  one  of  the  leading  trust 
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companies  and  savings  banks  in  the  District.  By  spe¬ 
cial  permission  of  the  Treasury  Department  Rheem 
had  been  authorized  to  serve  on  the  boards  of  these 
two  financial  institutions.  In  1926  he  retired  as  a 
member  of  the  board  of  directors  of  the  Federajl  and 
became  a  member  of  the  board  of  the  Riggs  National 
Bank,  the  Treasury  Department  authorizing  h}m  to 
serve  as  a  director  of  the  bank  as  well  as  on  the  board 
of  the  National  Savings  &  Trust  Company.  Through¬ 
out  the  years  1926  to  1930,  both  inclusive,  Rheem  was 
a  director  of  both  these  institutions,  and  was  reelbcted 
to  membership  on  both  boards  in  January,  1931.  He 
was  elected  and  reelected  as  a  director  of  these  insti¬ 
tutions  over  this  period  of  years  because  of  his  stand¬ 
ing  as  a  business  man  and  his  excellent  reputation 
for  honesty,  integrity  and  ability  (R.  73-4;  S.  54;  64-5; 
86). 

(2) 

On  August  1,  1928,  real  estate  in  Washington^  re¬ 
ferred  to  in  this  record  as  the  Shoreham  Building 
property,  was  owned  by  Harry  Wardman  and  Thomas 
P.  Bones.  (S.  27;  49)  On  that  date  they  borrowed  ijrom 
the  Swartzell  Company  $2,250,000  represented  by  an 
issue  of  2,790  promissory  notes,  and  secured  by  a  deed 
of  trust  on  the  Shoreham  Building  property  to  Luther 
A.  Swartzell  and  Edmund  D.  Rheem  as  Trustees.  The 
notes  were  dated  August  1,  1928,  and  were  made  by 
Harrv  Wardman  and  Thomas  P.  Bones  to  the  obder 

of  John  II.  Holmead.  who  endorsed  them  without  re- 

‘ 

course,  and  were  payable  five  years  after  date  witli  in¬ 
terest  at  the  rate  of  6  per  cent.  (R.  74-5;  S.  27-8;  49|50) 
On  the  face  of  each  note  this  appeared:  “Principal  [and 
interest  payable  at  the  office  of  Swartzell,  Rheem  & 
Hensey  Co.,  Washington,  District  of  Columbia”.  It 
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was  noted  on  each  note  that  it  was  “secured  by  first 
deed  of  trust  to  Luther  A.  Swartzell  and  Edmund  D. 
Rheem,  Trustees”,  conveying  the  Shoreham  Building 
property  (ft.  75;  12-13). 

The  deed  of  trust  followed  the  form  which  had  been 
in  use  by  the  Company,  for  several  years  (S.  27)  bore 
the  name  and  address,  “Swartzell,  Rheem  &  Hensey  Co., 
727  Fifteenth  Street  N.  W.,  Washington,  D.  C.”,  and 
contained  a  provision  expressly  reserving  “the  priv¬ 
ilege  of  paying  any  or  all  of  said  notes  at  any  time 
before  maturity  thereof  by  paying  the  interest  thereon 
to  date  of  said  payment  and  two  (2)  months’  interest 
in  advance”  (R.  78;  R.  No.  6751,  pp.  31-2).  It  further 
contained  the  provision:  “The  principal  and  interest 
of  said  notes  being  payable  at  the  office  of  Swartzell, 
Rheem  and  Hensey  Company  in  the  City  of  Washing¬ 
ton,  District  of  Columbia”  (R.  78;  R.  No.  6751,  p.  32). 

The  provisions  of  the  deed  of  trust  contemplated 
that  in  the  event  payment  of  interest  was  at  any  time 
delayed,  the  Swartzell  Company  might,  at  its  option, 
“advance  to  the  holder  or  holders  of  said  notes  such 
overdue  and  unpaid  interest,  and  the  sum  or  sums  so 
advanced  shall  bear  interest  .  .  .  from  the  date  of 
such  advance  until  paid  ...”  (R.  79-80;  R.  No.  6751, 
p.  37)  The  deed  of  trust  further  contained  the  fol¬ 
lowing  : 

“And  Whereas,  the  said  parties  hereto  of  the 
first  part  fWardman  and  Bones,  the  makers  of 
the  notesl  desire  to  secure  the  full  and  punctual 
payment  of  said  debt  and  the  interest  thereon 
.  .  .  and  also  to  secure  the  reimbursement  to 
the  holder  or  holders  of  said  notes  and  to  the 
parties  hereto  of  the  second  part,  or  the  survivor 
or  his  heirs  or  substituted  Trustee,  and  to 
Swartzell,  Rheem  and  Hensey  Company,  a  Vir¬ 
ginia  corporation  doing  business  in  the  District 
of  Columbia,  and  to  any  purchaser  or  purchasers, 
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grantee  or  grantees  under  any  sale  or  sales  finder 
the  provisions  of  this  Trust,  of  all  money  which 
may  be  advanced  as  herein  provided  .  .  with 
interest  at  the  same  rate  as  on  the  principal  debt 
on  all  such  costs  and  sums  so  advanced  froip  the 
date  of  such  advance  until  paid” — 

they  conveyed  to  Swartzell  and  Rheem,  Trustees,  the 
Shoreham  Building  property.  (R.  No.  6751,  p.  32) 
The  deed  of  trust  further  provided  that  the  property 
was  conveyed  to  the  Trustees  in  trust  to  hold  upon  the 
terms  and  under  the  limitations  therein  set  foifth — 

I 

“And  upon  the  full  payment  of  all  of  said  notes 
and  of  all  extensions  or  renewals  thereof,  anql  the 
interest  thereon,  or  upon  prepayment  thereof 
with  interest  and  advance  interest  thereon  as 
therein  provided,  and  of  all  moneys  advanced  or 
expended  as  herein  provided  ...  to  release  and 
reconvey  the  said  described  premises  in  fee  unto, 
and  at  the  cost  of,  the  said  Harry  Wardman  and 
Thomas  P.  Bones,  as  joint  tenants,  or  the  party 
or  parties  then  claiming  under  them.  And  }t  is 
mutually  covenanted  and  agreed  by  and  between 
the  respective  parties  hereto  that  the  said  full 
payment  of  principal  and  interest  ...  at  the  of¬ 
fice  of  Swartzell,  Rheem  and  Hensey  Company  in 
the  City  of  Washington,  District  of  Columbia, 
shall  constitute  payment  of  said  notes  respec¬ 
tively  and  shall  stop  interest  thereon  from  date 
of  said  payment  at  said  office,  and  (all  other  mat¬ 
ters  having  been  fully  paid  as  herein  provided) 
the  said  parties  hereto  of  the  second  part,  or  the 
trustee  acting  in  the  execution  of  this  trust,  shall 
thereupon  have  power  to  release  and  reconvey 
said  land  and  premises,  as  aforesaid,  without  the 
presentation  or  cancellation  of  said  notes  or  gny 
of  them.”  (R.  No.  6751,  pp.  34-5). 


The  deed  of  trust  also  provided  that  the  parties; 
the  first  part  thereto  agreed — “to  pay  the  interest 


of 

on 
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the  indebtedness  hereby  secured  .  .  .  at  the  office  of 
Swartzell,  Rheem  and  Hensey  Company,  in  the  City  of 
Washington,  District  of  Columbia,  for  the  use  and 
benefit  of  the  respective  holders  of  said  notes  when 
and  as  the  interest  on  said  notes  shall  become  due  by 
the  terms  thereof”.  (R.  78-79;  R.  Xo.  6751,  p.  36 — 
See  Exhibit,  Deed  of  Trust,  pp.  31-38) 

(3) 

The  2790  Wardman  and  Bones  notes,  secured  by  the 
above  mentioned  deed  of  trust,  were  issued  in  various 
denominations  ranging  from  $100  to  $5000  for  the  ag¬ 
gregate  total  of  $2,250,000.  Of  this  total,  $3500  was 
retained  by  the  Swartzell  Company,  and  the  notes  for 
the  remainder  of  the  issue  were  sold  by  the  Company 
subsequent  to  their  date,  August  1,  1928,  to  987  dif¬ 
ferent  persons  residing  in  32  States  of  the  United 
States,  the  District  of  Columbia,  the  Territory  of 
Hawaii,  and  three  foreign  countries.  (S.  47:  52;  6,7) 

Three  hundred  and  fifty-nine  of  the  purchasers  of 
these  notes,  holding  937  of  the  notes,  in  amount  $739,- 
650.00,  did  not  at  any  time  have  actual  possession  of 
any  of  their  notes,  the  same  being  permitted  by  the 
owners  to  remain  in  the  possession  of  the  Company 
for  safe-keeping  and  collection.  These  937  notes  were 
in  the  actual  possession  of  the  Company  when  the  loan 
was  paid  and  the  deed  of  trust  released,  as  hereinafter 
detailed,  at  which  time  the  principal  and  interest  on 
those  notes  represented  a  total  of  $757,510.16.  (R. 

75-6;  S.  47,  52,  99) 

On  various  dates  subsequent  to  August  1,  1928,  the 
102  plaintiffs  in  these  two  cases  had  become  owners  of 
Shoreham  Building  notes;  93  of  the  plaintiffs  received 
Shoreham  Building  notes  from  the  Company  as  a  rein¬ 
vestment  of  the  proceeds  of  the  payment  of  notes 


9 


secured  on  real  estate,  which  had  been  previously  ac¬ 
quired  by  those  plaintiffs  from  the  Company;  nine  of 
the  plaintiffs  acquired  all  of  their  Shoreham  Building 
notes  from  the  Company  for  cash.  All  of  the  Plain¬ 
tiffs  (excepting  three  who  had  but  one  transaction, 
that  of  the  Shoreham  Building  notes,  with  the  Pom- 
pany)  had  over  periods  of  years  acquired  noteis  se¬ 
cured  on  real  estate  from  the  Company  as  investments 
and  reinvestments;  the  total  of  the  sums  invested  by 
all  of  the  plaintiffs  with  the  Company  from  the  time 
plaintiffs  respectively  made  their  first  investment  in 
real  estate  notes  marketed  by  the  Company  to  the  time 
of  their  acquisition  of  Shoreham  Building  notes 
amounted  to  $1,181,250;  of  this  total,  upon  payment  to 
the  Company,  for  the  account  of  plaintiffs,  of  pjrior 
issues  of  notes  owned  by  them,  plaintiffs  had  required 
and  received  from  the  Company  in  cash  a  total  of 
$39,900,  or  3.37  per  cent  of  the  aggregate  total  of  all 
of  their  investments  in  Swartzell  Company  real  estate 
notes;  over  the  same  periods  plaintiffs  had,  upon  the 
payment  of  prior  issues  of  notes  which  they  owped, 
accepted  real  estate  notes  from  the  Company  as  rein¬ 
vestment  of  96.63  per  cent  of  the  sums  paid  the 
Swartzell  Company  for  plaintiffs’  account.  With j the 
exceptions  of  the  cash  payments  by  the  Company  to 
plaintiffs  of  $39,900  of  their  total  investments  aggre¬ 
gating  $1,181,250,  prior  to  their  acquisition  of  Shore- 
ham  Building  notes,  at  no  time  since  their  first  pur¬ 
chases  from  the  Company  of  real  estate  notes  did  4^7 
of  the  plaintiffs  ever  receive  or  require  payment  in 
cash  of  the  principal  of  any  notes  which  they  had  [ac¬ 
quired  from  the  Company,  always  accepting  real  es¬ 
tate  notes  from  the  Company  as  a  reinvestment  of  the 
principal  sums  received  by  the  Company  on  notes 
owned  by  them.  (R.  76-7 ;  S.  51) 

Throughout  their  dealings  with  the  Company  pay- 
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merits  of  all  Swartzell  Company  real  estate  notes 
owned  by  plaintiffs  were  received  by  that  Company 
for  plaintiffs’  account,  and  all  interest  payments  re¬ 
ceived  by  plaintiffs,  on  account  of  said  notes,  were  re¬ 
ceived  by  them  from  the  Company  (R.  77 ;  S.  51). 

(4) 

More  than  a  year  after  the  Company  had  made  the 
above  mentioned  loan  to  Wardman  and  Bones,  the  lat¬ 
ter  conveyed  the  Shoreham  Building  property  by  deed 
dated  October  25,  1929,  to  Fred  H.  Van  Vranken  and 
Edward  L.  Wissman,  employees  of  the  Company,  who 
took  and  held  title  for  its  benefit.  (R.  80 ;  S.  28 ;  50)  On 
January  9,  1930,  Van  Vranken  and  Wissman  executed 
a  deed  of  trust  conveying  the  property  to  Swartzell 
and  Rheem,  Trustees,  to  secure  Charles  W.  Handy,  an 
employee  of  the  Company,  $300,000  represented  by  a 
note  of  that  date,  which  Handy  took  for  the  bene¬ 
fit  of  the  Company  and  endorsed  to  it.  The  Swartzell 
Company  negotiated  this  note,  depositing  it  as  colla¬ 
teral  security  for  a  loan  made  to  it  of  $255,000  by 
Southern  Dairies,  Inc.,  a  corporation.  (R.  80;  S.  28; 
50)  Hence,  after  January  9,  1930,  the  Shoreham 
Building  property  was  encumbered  by  a  first  deed  of 
trust  to  Secure  the  payment  of  $2,250,000,  and  a  sec¬ 
ond  deed  of  trust  securing  $300,000. 

(5) 

The  Riggs  National  Bank,  and  its  predecessor  Riggs 
&  Company,  have  engaged  in  the  banking  business  in 
Washington  continuously  since  1836.  (R.  69;  S.  26; 

49)  The  Swartzell  Company  opened  a  deposit  ac¬ 
count  with  the  bank  on  February  26,  1907,  and  there¬ 
after  for  nearly  twenty-four  years,  or  until  January 
26,  1931,  the  date  it  was  adjudged  bankrupt,  it  unin¬ 
terruptedly  maintained  a  deposit  account  with  the 
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Com- 

bank- 


bank.  Its  record  as  a  depositor  was  good,  and  it  uni¬ 
formly  carried  large  balances.  (R.  71-2;  S.  53-4; 
97)  The  total  amount  deposited  by  the  Company  with 
^Uie^Bank  Between  January  1,  1930,  and  July  17j,  1930, 
was  approximately  five  and  one-half  million  dollars 
(11.  7 2 ;  S.  99).  The 


baJamces3rilh_.tJ]^  Ba^  during  l930,  ranged^  f tom 

tn~April  its  average  balance  amounted  to  over  |a  half 
million  dollars,  and  in  December  to  over  $400,0t)0  (R. 
72;  S.  99).  After  the  transaction  of  July  16-17;  1930, 
relied  upon  by  plaintiffs  to  establish  their  contentions 
in  these  cases,  and  hereinafter  set  forth,  the 
pany,  between  July  18,  1930,  and  the  date  of  its 
ruptcy,  January  26,  1931,  deposited  in  its  account  in 
the  Bank  sums  totaling  approximately  $1,630,0010,  (S. 
99 )  making  _the  totaJLof-  its- deposits  from  J anuary, 
_1930^J<x. January,  1931,  over  $7,000,000  (R.  72;  S|.  99). 

From  time  to  time,  during  the  years  this  deposit 
relation  existed,  the  Company  borrowed  substantial 
sums  of  money  from  the  Bank,  and  without  exception 
met  its  obligations  in  complete  accord  with  the  ‘terms 
of  them.  Its  record  as  a  borrower  was  uniformly 
satisfactory  and  excellent.  (R.  72;  S.  53-4;  68j;  73)' 

Only  once  in  the  twenty-four  years  it  dealt  wit|h  th< 
Bank  did  the  Company  overdraw  its  account,  thit  oc¬ 
casion  being  July  16,  1930,  in  the  circumstances  ^tate< 
below  (R.  72;  S.  54). 

In  1907  Robert  V.  Fleming  entered  the  Bank’i  em¬ 
ploy.  In  1925  he  became  its  President  (R.  80;  S.  53). 
He  was  well  acquainted  with  the  very  satisfactory  re¬ 
lationship  between  the  Swartzell  Company  an^  the 
Bank,  and  with  the  excellent  reputation  of  the 
pany  and  of  Edmund  Rheem  for  honor,  integrity  and 
business  ability,  at  all  times  prior  to  January, 

(R.  82;  S.  53;  54-5). 
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(6) 

On  the  morning  of  July  16,  1930,  Rheem  called 
upon  Fleming,  as  the  Bank’s  President,  and  told  him 
that  the  Company  had  made  a  very  advantageous 
sale  of  the  Shoreham  Building;  that  the  property 
was  being  refinanced;  that  the  Company  would  re¬ 
ceive,  for  the  Shoreham  Building,  a  very  substan¬ 
tial  sum  of  cash  and  the  Hurley- Wright  Building, 
at  an  estimated  value  of  a  million  dollars,  subject  to  a 
deed  of  trust  securing  $260,000;  that  the  Hurley- 
Wright  Buiding  was  then  rented  to  the  Government 
for  over  $75,000  a  year;  that  the  Company  was  further 
receiving  a  second  deed  of  trust  on  the  Shoreham 
Building,  securing  a  note  for  $400,000,  which  it  had 
made  arrangements  to  negotiate.  Mr.  Rheem  further 
stated  that  the  Hurlev-Wright  Building  would  be 
very  easy  to  dispose  of  or  refinance.  He  informed 
Mr.  Fleming  that  pending  the  settlement  of  the 
transaction  Swartzell  Company  desired  to  borrow 
$625,000  for  a  period  of  four  or  five  days,  to  se¬ 
cure  which  it  would  deposit,  as  collateral,  first  mort¬ 
gage  notes  secured  on  the  Westchester  Apartment 
properties.!  In  the  conversation  Mr.  Fleming  stated 
that  collateral  of  a  value  of  20  per  cent  above  the 
loan  would, i  as  was  customary  with  the  Bank  in  making 
collateral  loans,  be  required.  Rheem  stated  that  the 
Company  had  ample  Westchester  notes  to  comply  with 
that  requirement.  Fleming  was  familiar  with  the 
Westchester  Apartment  properties,  and  this  security 
was  satisfactory  to  the  Bank;  the  Bank  had  always 
accepted  Swartzell  Company  first  trust  notes  as  col¬ 
lateral  for  their  face  value,  with  the  usual  margin  re¬ 
quirements,  as  it  had  accepted  notes  marketed  by  other 
mortgage  houses  of  standing.  (R.  81;  S.  57-8)  Rheem 
stated  that  the  loan  was  needed  because  the  New  York 
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Title  Company,  which  was  attending  to  the  settlement 
of  the  transaction,  did  not  understand  local  procedure 
or  the  Company’s  method  of  settlement  with  ifs  cus¬ 
tomers.  There  was  nothing  unusual  in  the  making  of 
temporary  loans  for  periods  of  from  one  to  five  days 


(R.  81 ;  S.  57 ;  75).  At  the  time  Rheem  applied  fbr  this 
loan  the  Swartzell  Company  was  indebted  to  thej  Bank, 
on  prior  loans  made  it,  to  the  extent  of  $211,000,  and 
Fleming  advised  Rheem  that  the  Bank  could  not  then 
lend  the  Company  directly  more  than  an  additional 
sum  of  $380,000.  Thereupon  Rheem  suggested  that 
he  himself  make  a  loan  for  the  difference  between 
$380,000  and  $625,000,  but  Fleming  told  him.  that 
where  there  was  a  principal  shareholder  making 
a  loan  and  the  corporation  already  had  a  |  loan, 
these  were  sometimes  classed  as  one  loan,  and  hb  pre¬ 
ferred  not  to  make  it  in  that  manner.  Fleming  agreed, 
on  Rheem ’s  request,  to  loan  the  balance  of  the  aijuount 
needed  to  Messrs.  Swartzell  and  Rheem  as  Trustees, 
upon  the  collateral  of  Westchester  notes  which  Rheem 
stated  would  be  loaned  Swartzell  and  Rheem  b\v  the 
Company.  (S.  57-8)  At  that  time  the  Conipany 
owned  notes  secured  by  deeds  of  trust  on  the  West¬ 
chester  Apartment  properties  amounting  to  a  total  of 
$1,025,000  (R.  82;  S.  100).  Fleming  suggested  to 
Rheem  that  the  appropriate  corporate  action  be  j:aken 
covering  the  loan  of  the  collateral  by  the  Company  to 
Swartzell  and  Rheem,  and  thereafter  he  was  informed 
by  Rheem  that  this  had  been  done  (S.  57,  76).  The 
Westchester  notes  were  negotiable.  Neither  Mr. 
Fleming  nor  anv  other  officer  of  the  Bank  examined 
the  Shoreham  Building  deed  of  trust.  Fleming  as¬ 
sumed  that  Messrs.  Rheem  and  Swartzell,  as  Trus¬ 
tees,  had  authority  to  obtain  the  loan  (R.  S2-3;  S.|  59). 

At  that  time  Rheem ’s  reputation  for  honor,  ihteg- 
ritv  and  business  ability  was  excellent,  and  there  was 
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nothing  in  his  conversation,  attitude,  or  in  the  circum¬ 
stances  connected  with  the  loans  that  aroused  any 
suspicion  in  Fleming  as  to  the  bona  fide  character  of 
the  loans,  i  (R.  82;  S.  58)  The  Bank  entertained  no 
suspicions  whatever  regarding  the  transactions  with 
Swartzell  Company  (S.  58). 

Rheem  informed  Fleming  that  the  Company  would 
be  able  to  pay  the  loans  when  due,  but  did  not  discuss 
the  source  of  the  moneys  to  make  the  repayment.  (R. 
82;  S.  68;  57) 

Later  on  the  same  day  Rheem  and  Swartzell  called 
at  the  Bank  to  consummate  the  loans,  the  former  stat¬ 
ing  to  Nevius,  Vice-President,  to  whom  the  consum¬ 
mation  of  the  transaction  had  been  committed,  that  he 
had  found  that  $635,000  instead  of  $625,000  would  be 
needed,  and  proposing  that  the  loan  to  the  Company 
should  be  in  the  sum  of  $380,000,  collaterally  secured 
by  Westchester  notes  amounting  to  $500,000,  and  the 
loan  to  Swartzell  and  Rheem,  Trustees,  should  be  in 
the  sum  of  $255,000,  collaterally  secured  by  Westches¬ 
ter  first  trust  notes  amounting  to  $359,000.  The  Bank 
agreed  to  do  this.  The  loans  were  then  made  in  the 
form  of  two  promissory  notes,  one  signed  by  the  Com¬ 
pany  for  $380,000,  and  the  other  by  Luther  A.  Swart¬ 
zell  and  Edmund  D.  Rheem,  Trustees,  for  $255,000, 
which  notes  were  secured  by  deposit  of  collateral, 
above  described,  amounting  in  the  aggregate  to  $859,- 
000  (R.  S2 ;  S.  79-81).  Each  note  was  payable  on  or 
before  five  days  after  date,  and  bore  interest  at  the 
rate  of  6  per  cent.  Bank’s  Cashiers  checks  were  is¬ 
sued  for  the  amounts  of  these  two  loans. 

(7) 

On  the  afternoon  of  July  16,  1930,  while  Messrs. 
Swartzell  and  Rheem  were  in  the  Bank,  Mr.  John  H. 
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Stadtler,  Assistant  Secretary  of  the  District  Title  In¬ 
surance  Company,  was  also  there.  Mr.  Stadtler 
brought  with  him  to  the  Bank  two  checks,  representing 
the  cash  portion  of  the  consideration  being  giyen  by 
the  purchasers  of  the  Shoreham  Building.  The 
drawer  of  one  of  these  checks,  which  was  for  $150,000, 
was  the  Shoreham  Investment  Company,  the  pur¬ 
chaser,  and  the  other,  for  $1,556,645.80,  was  drhwn  by 
the  New  York  Title  &  Mortgage  Company,  for  a  sum 
(less  an  amount  withheld  to  pay  outstanding  taxes 
and  charges)  which  the  Metropolitan  Life  Insurance 
Company  was  lending  to  the  Shoreham  Investment 
Company  on  the  security  of  a  new  first  mortgage  on 
the  Shoreham  Building.  Each  of  these  checks  was 
made  payable  to  the  order  of  “Swartzell,  Rheejn  and 
Hensey  Co.  and  Luther  A.  Swartzell  and  Edmund  D. 
Rheem,  Trustees  under  deed  of  trust  dated  August  1, 
1928,  and  recorded  in  Liber  6194,  Folio  347  of  D.  C. 


Land  Records,  for  account  of  holders  of  notes  de¬ 
scribed  in  said  trust.”  (R.  83;  S.  11, 19)  Mr.  Stadtler 
was  under  instructions  not  to  deposit  these  checks 
until  he  was  assured  that  there  was  on  deposit,  or  ar¬ 
rangements  had  been  made  for  the  deposit  of,  suffi¬ 
cient  funds  to  make  a  total  of  $2,334,750  (R.  84;  S.  11, 
13,  20-1).  This  was  the  sum  required  as  of  July  16, 
1930,  to  pay  off  the  Wardman  and  Bones  Shoreham 
Building  notes  with  interest  in  accordance  with  the 
deed  of  trust  provisions. 

On  the  afternoon  of  J uly  16,  1930,  the  Company  and 
Swartzell  and  Rheem  opened  with  the  Bank  a  new  ac¬ 
count  in  the  following  title:  “ Swartzell,  Rheem  & 
Hensey  Co.,  and  Luther  A.  Swartzell  and  Edmund  D. 
Rheem,  Trustees  under  Deed  of  Trust  dated  August  1, 
1928  and  recorded  in  Liber  6194,  Folio  347  of  D.  C. 
Land  Records,  for  account  of  holders  of  notes  de¬ 
scribed  in  said  trust.”  (R.  83;  S.  87-88)  The  title  of 
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this  new  account  was  taken  from  the  face  of  the  two 
checks  above  mentioned.  (S.  13,  14-15;  87)  On  that 
afternoon  there  was  deposited  in  this  new  account 
$1,706,645.80,  represented  by  the  two  above  mentioned 
checks,  and  the  sum  of  $635,000,  represented  by  the 
Bank’s  Cashiers  checks  to  the  Company  and  to  Swart- 
zell  and  Rheem,  respectively,  issued  to  cover  the  above 
described  loans.  Thus  the  total  of  the  deposits  made 
in  the  new  account  on  July  16,  1930,  was  $2,341,645.80. 
This  account  was  opened,  and  these  deposits  were 
made  in  it,  through  the  Xew  Accounts  Department  of 
the  Rank.  (R.  83~;  S.  87-88) 

Thereupon  Mr.  Xevius,  Vice-President  of  the  Bank, 
wrote  and  gave  to  Mr.  Stadtler  the  following  letter: 


i  < 


July  16,  1930. 


AMX  :MVS 

District,  Lawyers,  and  Washington  Title  Insur¬ 
ance  Company, 

Washington,  D.  C. 

Dear  Sirs: 

This  is  to  advise  that  there  is  on  deposit  to  the 
credit  of  Swartzell,  Rheem  and  Hensey  Co.,  and 
Luther  A.  Swartzell  and  Edmund  D.  Rheem, 
Trustees  under  Deed  of  Trust  dated  August  1, 
1928,  and  recorded  in  Liber  6194,  folio  347  of 
D.  C.  Land  Records,  for  account  of  holders  of 
notes  described  yi  said  trust  in  the  sum  of  $2,- 
334,750. 

Verv  trulv  vours. 


A.  M.  Xevius, 

Vice  President.”  (R.  84;  6;  S.  81-82) 


An  identic  letter  on  the  same  dav  was  addressed  and 

•> 

delivered  to  the  New  York  Title  &  Mortgage  Com¬ 
pany,  Washington  Branch.  (S.  81-2). 

Subsequent  to  the  writing  and  delivery  of  these  two 
letters,  Xevius,  Vice-President,  reported  to  Fleming, 
President,  the  making  of  the  aforesaid  loans,  the  open- 
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ing  of  the  new  account  (which  had  not  been  mentioned 
to  Fleming  by  Rheem  that  morning),  and  the  writing 
of  the  two  letters.  Thereupon,  to  prevent  any  possible 
misunderstanding  as  to.  the  functions  or  obligatibns  of 
the  Bank  in  the  premises,  Mr.  Fleming  by  telephone 
communicated  to  Mr.  W.  J.  Booher,  Manager  of  the 
Washington  Branch  of  the  New  York  Title  &  Mort¬ 
gage  Company,  and  stated  in  substance  that  the  Bank 
could  not  assume  any  obligation  or  function  ifa.  the 
matter  of  the  payment  of  the  notes  referred  to  ^n  the 
title  of  the  new  account,  that  the  Swartzell  Company 
made  its  own  settlements  with  noteholders,  and  the 
Bank  could  not  undertake  any  such  function.  j  Mr. 
Booher  informed  Mr.  Feming  that  his  Company  un¬ 
derstood  that  thoroughly  and  did  not  expect  the  Pank 
to  undertake  any  such  function,  that  his  Company 
simply  wanted  to  know  that  the  money  was  there ;  that 
he  was  sorry  he  could  not  return  the  above  quoted 
Nevius  letter  to  the  Bank  as  he  had  alreadv  sent  it  to 
Newr  York,  but  that  he  would  confirm  the  understand¬ 
ing  just  mentioned. 

Immediatelv  after  this  conversation  between  Booher 
and  Fleming,  the  latter  had  a  conversation  by  jtele- 
phone  with  Rheem,  in  which  Fleming  stated  that  his 
attention  had  been  called  to  the  letter  addressed  to  the 
Title  Company,  that  he  had  explained  to  that  Com¬ 
pany  that  the  Bank  could  not  undertake  any  obliga¬ 
tion  to  noteholders  in  connection  with  the  transaction, 
and  that  the  Swartzell  Company  made  their  own  set¬ 
tlements.  Rheem  responded  to  this  by  saying  that  of 
course  it  was  not  expected  that  the  Bank  would  per¬ 
form  anv  such  function,  adding  that  the  Title  Com- 
pany  knew  that  the  Swartzell  Company  made  its  own 
settlements  with  noteholders;  that  he  would  explain 
that  to  the  Title  Company  again,  and  that,  in  any 


18 


event,  the  whole  matter  would  be  cleared  up  shortly. 
(R.  85;  S.  60-61;  82-83;  77). 

Immediately  after  the  foregoing  conversations  -Mr. 
Fleming  wrote  and  signed  and  turned  over  to  Mr. 
Nevius  to  deliver  to  the  New  York  Title  Company  the 
following  letter: 

i  “July  16,  1930. 

RYF  :MVS 

New  York  Title  and  Mortgage  Company, 
Washington  Branch, 

1425  Eye  Street,  N.  W., 

Washington,  D.  C. 

Gentlemen : 

Referring  to  our  letter  to  vou  of  even  date,  ad- 
vising  that  Swartzell,  Rheem  and  Hensev  Com¬ 
pany,  and  Luther  A.  Swartzell  and  Edmund  D. 
Rheem,  Trustees,  had  deposited  the  sum  of  $2,- 
334,750  to  their  credit  today,  and  to  my  subse¬ 
quent  conversation  over  the  telephone  with  your 
Mr.  Booher,  I  desire  to  confirm  my  statement  to 
the  effect  that  in  issuing  our  letter,  we  did  so 
without  any  obligation  on  our  part  to  look  to  the 
application  of  the  money  deposited  in  the  pay¬ 
ment  of  the  first  deed  of  trust  notes,  secured 
under  deed  of  trust  dated  August  1,  1928,  in  Liber 
6194,  folio  347  of  D.  C.  Land  Records. 

I  am  writing  you  to  this  effect  as  it  appears  to 
me  that  our  previous  letter  might  be  misconstrued, 
and  as  vou  know  the  bank  could  not  assume  the 
responsibility  of  looking  to  the  application  of 
these  funds. 

Yours  very  truly, 

Robert  Y.  Fleming, 
President.”  (R.  86;  S.  61-62) 

On  the  morning  of  July  17,  1930,  Mr.  Nevius  deliv¬ 
ered  that  letter  to  the  Washington  Manager  of  the 
New  York  Title  Company  who  thereupon  wrote  and 
handed  to  Mr.  Nevius,  for  the  Bank,  the  following  (S. 
83;  62-63): 
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“Washington  Branch,  1425  Eye  Street,  N.  . 

July  17, 1^30. 

The  Biggs  National  Bank  of 
Washington,  D.  C.  I 

Gentlemen :  | 

We  have  received  your  letter  of  July  16  ^here¬ 
in  you  state  as  follows :  j 

‘  This  is  to  advise  that  there  is  on  deposit  to  the 
credit  of  Swartzell,  Kheem  and  Hensey  Co.  and 
Luther  A.  Swartzell  and  Edmund  D.  Rheem, 
Trustees  under  Deed  of  Trust  dated  Augiist  1, 
1928,  and  recorded  in  Liber  6194,  folio  347  of 
D.  C.  Land  Records,  for  account  of  holders  of 
notes  described  in  said  trust,  in  the  suiln  of 
$2,334,750.’ 

We  have  also  received  your  supplemental  letter 
of  the  same  date  in  which  you  make  reference  to 
the  above  quoted  letter  and  point  out  a  possible 
misconstruction  which  this  company  might  put 
upon  it,  namely,  that  the  Riggs  National  Bank  as 
depository  of  the  sum  of  $2,334,750  in  the  account 
of  ‘  Swartzell,  Rheem  and  Hensey  Co.,  and  Lather 
A.  Swartzell  and  Edmund  D.  Rheem,  Trustees 
under  Deed  of  Trust  dated  August  1,  1928,  and 
recorded  in  Liber  6194,  folio  347  of  D.  C.  Land 
Records,  for  account  of  holders  of  notes  described 
in  said  trust,’  might,  by  the  terms  of  said  quoted 
letter,  appear  to  have  the  obligation  or  assume 
the  obligation  to  see  to  the  application  of  such 
funds.  In  reply  to  your  supplemental  letter,  we 
desire  to  state  that  this  company  does  not  place 
any  such  misconstruction  upon  your  letter  as 
above  quoted. 

Very  truly  yours, 

W.  J.  Booher, 

WJB/d  Manager”  (R.  86-7;  S.  62-63). 

On  July  16,  1930,  there  was  written,  and  on  Juli  17, 
1930,  delivered,  to  the  District  Title  Company  a  hitter 
identical  with  that  signed  by  Mr.  Fleming,  above 
quoted.  Upon  the  delivery  of  that  letter  to  the  Dis- 
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trict  Title  Company,  the  latter  returned  to  the  Bank 
the  letter  i  addressed  to  it  by  Mr.  Nevius  on  July  16, 
1930,  with  the  statement  that  the  same  was  of  no  im¬ 
portance  or  value  to  that  Title  Company  (R.  87 ; 
S.  63;  83-84;  11-12). 

(8) 

As  hereinbefore  stated,  on  July  16,  1930,  the  Shore- 
ham  Building  was  encumbered  by  a  second  trust  which 
had  been  executed  in  January,  1930,  to  secure  a  note 
for  $300,000.  (S.  28;  50)  This  note  belonged  to  the 

Swartzell  Company  which  had  borrowed  from  the 
Southern  Dairies,  Inc.,  $255,000,  and  gi ven  the  $300,000 
second  trust  Shoreham  Building  note  as  collateral  se¬ 
curity.  Southern  Dairies  was  a  depositor  in  and  cus¬ 
tomer  of  the  Bank.  Tt  placed  the  Swartzell  Company 
note  for  $255,000  with  the  Bank  for  collection  for  its 
account,  accompanying  the  deposit  of  that  note,  for  col¬ 
lection,  of  course,  with  the  $300,000  second  trust  note 
which  it  held  as  collateral.  This  note,  owned  by  South¬ 
ern  Dairies  (and  in  which  the  Bank  had  no  interest) 
was  in  the  Bank’s  collection  department  on  July  16th. 
As  of  that  date  the  sum  required  to  pay  principal  and 
interest  on  that  note  amounted  to  $262,947.49.  On  the 
afternoon  of  July  16,  1930,  Rheem  presented  at  the 
teller’s  window  of  the  Customers’  Real  Estate  Collec¬ 
tion  Department  of  the  Bank  a  check  drawn  on  the 
Swartzell  Company’s  personal  account  with  the  Bank 
(which,  as  above  stated,  it  had  maintained  since  1907) 
for  the  last  mentioned  amount,  for  the  purpose  of 
paying  the  Company’s  aforesaid  $255,000  note,  and 
thereby  taking  up  the  $300,000  second  trust  Shoreham 
Building  note.  Xevius,  the  Bank’s  Vice-President, 
who  had  supervised  the  consummation  of  the  $635,000 
loans,  and  witnessed  the  opening  of  the  new  account, 
upon  observing  the  tender  by  Rheem  to  the  teller  then 
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PROVISIONS  OF  UNIFORM  FIDUCIARIES  ACT,  OMITTING  VERBIAGE  NOT 

MATERIAL  TO  ANYTHING  IN  THIS  CASE: 


"Sec.  4.  TRANSFER  OF  NEGOTIABLE  INSTRUMENT  BY  FIDUCIARY. - 

If  any  negotiable  instrument  payable  or  indorsed  to  a  fiduciary  as  such  is 
indorsed  by  the  fiduciary,  ...  the  indorsee  is  not  bound  to  inquire  whether 
the  fiduciary  is  c admitting  a  breach  of  his  obligation  as  fiduciary  in  in¬ 
dorsing  or  delivering  the  instrument ,  .  .  .  If,  however,  such  instrument  is 
transferred  by  the  fiduciary  in  payment  of  or  as  security  for  a  personal 
debt  of  the  fiduciary  to  the  actual  knowledge  of  the  creditor,  or  is  trans¬ 
ferred  in  any  transaction  known  by  the  transferee  to  be  for  the  personal 
benefit  of  the  fiduciary,  the  creditor  or  other  transferee  is  liable  to  the 
principal  if  the  fiduciary  in  fact  coamit$  a  breach  of  his  obligation  as 
fiduciary  in  transferring  the  instrument." 


"Sec.  5.  CHECK  DRAWN  BY  FIDUCIARY  PAYABLE  TO  THIRD  PERSON. 

- If  a  check  ...  is  drawn  by  a  fiduciary  as  such,  ...  the  payee  is 

not  bound  to  inquire  whether  the  fiduciaiy  is  committing  a  breach  of  his 
obligation  as  fiduciary  in  drawing  or  delivering  the  instrument,  and  is 
not  chargeable  with  notice  that  the  fiduciary  is  committing  a  breach  of 
his  obligation  as  fiduciary  unless  he  takes  the  instrument  with  actual 
knowledge  of  such  breach  or  with  knowledge  of  such  facts  that  his  action 
in  taking  the-  instrument  amounts  to  bad  faith.  If,  however,  such  instru- 

i 

ment  is  payable  to  a  personal  creditor  of  the  fiduciary  and  delivered  to 
the  creditor  in  payment  of  ...  a  personal  debt  of  the  fiduciary  to  the 
actual  knowledge  of  the  creditor,  ...  the  creditor  ...  is  liable  to 
the  principal  if  the  fiduciary  in  fact  commits  a  breach  of  his  obliga¬ 
tion  as  fiduciary  in  drawing  or  delivering  the  instrument." 


a  check 


"Sec.  6.  CHECK  DRAWN  3Y  AND  PAYABLE  TO  FIDUCIARY. - If 

...  is  drawn  by  a  fiduciary  as  such  ...  payable  to  the  fidu¬ 
ciary  personally,  .  .  .  and  is  thereafter  transferred  by  the  fiduciary, 
whether  in  payment  of  a  personal  debt  of  the  fiduciary  or  otherwise,  the 
transferee  is  not  bound  to  inquire  whether  the  fiduciary  is  committing 
a  breach  of  his  obligation  as  fiduciary  fn  transferring  the  instrument, 
and  is  not  chargeable  with  notice  that  the  fiduciary  is  c omitting  a 
breach  of  his  obligation  as  fiduciary  unlpss  he  takes  the  instrument 
with  actual  knowledge  of  such  breach  or  with  knowledge  of  such  facts 
that  his  action  in  taking  the  instrument  amounts  to  bad  faith.” 

"Sec.  7.  DEPOSIT  IN  NAME  OF  FIDUCIARY  AS  SUCH* - If  a 

deposit  is  made  in  a  bank  to  the  credit  of  a  fiduciary  as  such,  the  bank 
is  authorized  to  pay  the  amount  of  the  deposit  or  any  part  thereof  upon 
the  check  of  the  fiduciary,  signed  with  the  name  in  which  such  deposit 
is  entered,  without  being  liable  to  the  principal,  unless  the  bank  pays 
the  check  with  actual  knowledge  that  the  fiduciary  is  committing  a  breach 
of  his  obligation  as  fiduciary  ...  If,  however,  such  a  check  is  payable 
to  the  drawee  bank  and  is  delivered  to  it  in  payment  of  or  as  security  for 
a  personal  debt  of  the  fiduciary  to  it,  the  bank  is  liable  to  the  prin¬ 
cipal  if  the  fiduciary  in  fact  commits  a  breach  of  his  obligation  as  fidu¬ 
ciary  in  drawing  or  delivering  the  check.” 

"Sec.  8.  DEPOSIT  IN  NAME  OF  PRINCIPAL. - If  a  check  is  drawn 

upon  the  account  of  his  principal  in  a  bank  by  a  fiduciary  who  is  empowered 
to  draw  checks  upon  his  principal’s  account ,  the  bank  is  authorized  to  pay 
such  check  without  being  liable  to  the  principal,  unless  the  bank  pays  the 

!  i 

check  with  actual  knowledge  that  the  fiduciary  is  c  omit  ting  a  breach  of 
his  obligation  as  fiduciary  in  drawing  such  checic  •  .  * 


If,  however,  such 


a  check  is  payable  to  the  drawee  bark  and  is  delivered  to  it  in  payment 
of  or  as  security  for  a  personal  debt  of  the  fiduciary  to  it,  the  bank  is 
liable  to  the  principal  if  the  fiduciary  in  fact  commits  a  breach  of  his 
obligation  as  fiduciary  in  drawing  or  delivering  the  check. " 

"Sec.  9.  DEPOSIT  IN  FIDUCIARY'S  PERSONAL  ACCOUNT. - If  a 

fiduciary  makes  a  deposit  in  a  bank  to  his  personal  credit  of  checks  drawn 
by  him  upon  an  account  in  his  own  name  as  fiduciary  •  .  •  the  bank  receiv¬ 
ing  such  deposit  is  not  bound  to  inquire  whether  the  fiduciary  is  committing 
thereby  a  breach  of  his  obligation  as  fiduciary;  and  the  bank  is  authorized 
to  pay  the  amount  of  the  deposit  or  any  part  thereof  upon  the  persnnal  check 
of  the  fiduciary  without  being  liable  to  the  principal,  unless  the  bank 
receives  the  deposit  or  pays  the  check  with  actual  knowledge  that  the  fidu¬ 
ciary  is  committing  a  breach  of  his  obligation  as  fiduciary  in  making  such 
deposit  or  in  drawing  such  check,  or  with;  knowledge  of  such  facts  that  its 
action  in  receiving  the  deposit  or  paying  the  check  amounts  to  bad  faith. " 


\ 


I 
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on  duty  at  the  collection  department  window  ojf  the 
Company’s  check  to  the  order  of  the  Bank  for  $262,- 
947.49,  authorized  its  acceptance  by  the  teller,  in  so 
doing  Mr.  Nevius  relied  upon  his  knowledge  ojc  the 
uniformly  substantial  and  satisfactory  character  of 
the  Company’s  deposit  account  (R.  87-8;  S.  80). 
Upon  receiving  this  check,  the  collection  teller  marked 
the  Company’s  $255,000  note  Paid  and  surrendered  it, 
together  with  the  collateral  accompanying  ifj,  to 
Rheem  for  the  Company.  (R.  88;  S.  91-2) 

(9) 

When  the  Company’s  above  mentioned  check  for 
$262,947.40  was  presented  to  the  Bank,  to  pay  the  jnote 
owned  by  Southern  Dairies,  the  balance  to  the  Svfart- 
zell  Company’s  general  deposit  account  with  the  ^ank 
amounted  to  $86,907.50.  The  acceptance  of  that  check 
created  an  overdraft  amounting  to  $178,045.49.  Neither 
Nevius,  the  Vice-President,  nor  the  teller  who,  acting 
under  his  authority,  accepted  the  check,  knew  that  that 
acceptance  would  create  an  overdraft,  nor  did  they,  or 
any  other  officer  or  employee  of  the  Bank,  know  that  an 
overdraft  had  been  created  until  after  that  check  was 
entered  on  the  ledger  of  the  Company’s  account  in  the 
Bank’s  bookkeeping  department  on  the  evening  of 
July  16,  1930,  at  which  time  the  head  bookkeeper  noted 
and  reported  to  Nevius,  who  in  turn  reported  to  Flem¬ 
ing,  the  occurrence  of  the  overdraft.  Checks  drhwn 
against  the  Company’s  general  deposit  account  vyith 

o  *  | 

the  Bank  which  were  presented,  honored,  and  entered 
upon  the  ledger  sheets,  prior  to  the  entry  of  any  de¬ 
posit  in  that  account  on  July  17,  1930,  made  the  tdtal 
of  the  Company’s  overdraft,  as  of  the  latter  date, 
$184,190,51.  (R.  88;  S.  81,  84;  91;  101;  63-4,  69) 

By  the  terms  of  the  collateral  notes,  for  the  total 
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sum  of  $635,000,  to  secure  which  there  had  been  de¬ 
posited  $859,000  of  Westchester  Apartment  property 
notes,  the  latter  notes  constituted  collateral  security 
for  the  payment  of  the  amount  of  the  aforesaid  over¬ 
draft,  amounting  to  $184,190.51,  in  addition  to  the 
notes  for  $635,000  (R.  90;  see  Exhibit  E,  pp.  48,  50, 
R.  No.  6751). 


(10) 

On  July  17,  1930,  a  check  payable  to  the  order  of 
Swartzell,  Rheem  &  Hensev  Company,  and  signed  in 
exact  accordance  with  the  title  in  which  the  deposit 
opened  on  the  16th  had  been  entered,  for  the  full 
sum  of  that  deposit,  $2,341,645.80,  was  by  the  payee, 
Swartzell  Company,  duly  endorsed  in  blank,  and  was 
deposited  in  the  Bank  to  the  credit  of  the  general 
account  of  the  Company.  (See  Exhibits  55,  56,  R.  No. 
6751).  This  check  was  dated  July  16th,  but  was  pre¬ 
sented  to  the  paying  and  receiving  teller’s  window  of 
the  Bank,  with  duplicate  deposit  slip,  on  July  17th, 
was  received  by  the  Bank  for  deposit  on  that  day,  the 
teller’s  stamp  on  the  deposit  slips,  and  the  perforated 
stamp  on  the  check  itself,  both  being  dated  July  17th. 
(R.  89;  R.  No.  6751,  pp.  55,  56;  S.  92-93). 

The  deposit  of  the  proceeds  of  that  check  paid  in 
full  the  then  existing  overdraft  and  left  a  balance 
to  the  credit  of  the  Company  in  its  general  deposit 
account  with  the  Bank  amounting  to  $2,157,455.29.  (R. 
No.  6751,  p.  54) 


(11) 

On  July  1/,  1930,  the  Swartzell  Company,  having  the 
aforesaid  balance  to  its  credit,  drew  a  check  against 
that  account  to  the  order  of  the  Riggs  National  Bank 
for  the  sum  of  $635,105.93.  This  check  was  presented 
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to  one  of  the  Bank’s  note  tellers  by  a  representative 
of  the  Company  in  payment  of  the  principal  or,  and 
one  day’s  interest  on,  the  loans  amounting  to  $6^5,000 
which  had  been  made  on  the  previous  day.  Th^  note 
teller  after  ascertaining,  by  the  use  of  the  Rank’s 
interior  telephone  systejn,  from  the  bookkeeping  de¬ 
partment  that  the  balance  to  the  credit  of  the  Swart- 
zell  Company’s  account,  against  which  the  check  just 
mentioned  was  drawn,  was  sufficient  to  meet  the 
amount  of  that  cheeky  accepted  it.  The  teller  had  no 
knowledge  of  the  source  of  the  funds  making  this 
balance.  He,  having  accepted  the  last  mentioned 
check,  marked  the  notes  for  $635,000  Paid,  and  de¬ 
livered  them  to  the  Company’s  representative.  On 
the  same  date  the  Company  received  and  receipted 
for  the  Westchester  Apartment  notes,  totaling  $859,000, 
which  had  been  deposited  with  the  Bank  as  collateral. 
These  real  estate  notes,  for  $859,000,  returned  to  the 
Company  on  July  17th,  with  other  notes  securdd  on 
the  same  properties  wdiich  the  Company  on  that  date 
owned,  made  the  total  of  Westchester  Apartment  notes 
it  then  owned,  free  and  unpledged,  $1,025,000.  (R. 

89-90;  S.  100)  As  we  shall  later  see,  of  these  West¬ 
chester  notes  $700,000  were  used  in  paying  Shoreham 
Building  noteholders. 


with 


(12) 

The  amount  required  by  the  Company  to  settle 
its  principals,  the  Shoreham  Building  noteholders, 
totaled  $2,334,750.  As  of  July  17,  1930,  after  the  con¬ 
summation  of  all  of  the  aforesaid  transactions  between 
the  Bank  and  the  Swartzell  Company,  the  latter  had 
in  its  possession,  available  for  use  by  it  in  settling 
with  the  owners  of  Shoreham  Building  notes,  the  sum 
of  $1,528,000  in  cash,  being  the  balance  then  ill  its 
personal  deposit  account,  and  $1,025,000  in  proimis- 
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sory  notes  secured  by  first  deeds  of  trust  on  the  West¬ 
chester  Apartment  properties,  or  a  total  of  $2,553,000. 
In  addition  the  Company  at  that  time  had,  as  a 
result  of  the  Shoreham  Building  transaction,  a  $400,000 
note  secured  by  second  deed  of  trust  on  that  building, 
which  note  it,  within  a  few  days,  used  as  collateral 
security  for  the  sum  of  $200,000  which  it  received 
from  a  New  York  bank;  and,  further  in  addition,  the 
Company  then  owned  the  Hurley- Wright  Building 
the  estimated  value  of  which  was  a  million  dollars 
subject  to  a  deed  of  trust  securing  a  debt  for  $260,000. 
On  this  equity  the  Company  shortly  thereafter  received 
as  a  second  trust  loan  the  additional  sum  of  $100,000. 
These  means  were  abundant  to  settle  in  full  on  account 
of  principal,  interest,  and  advance  interest  with  all 
holders  of  Shoreha,m  Building  notes.  The  West¬ 
chester  notes  were  of  the  character  customarily  ac¬ 
cepted  by  the  Company’s  customers  (including  plain¬ 
tiffs  in  these  cases)  as  reinvestment  of  the  proceeds 
of  payment  of  prior  notes  owned  by  those  customers 
and  held  by  them  or  by  the  Company  for  their  ac¬ 
count.  (R.  90-1;  S.  6-7,  8;  51,  55,  57;  100-101) 

The  Bank  at  that  time,  and  previously,  had  knowl¬ 
edge  of  the  fact  that  the  Company’s  noteholders  ac¬ 
cepted  reinvestments  represented  by  issues  of  notes 
secured  on  real  estate  of  the  character  marketed  by 
the  Company,  upon  the  payment  of  prior  note  issues. 
(R.  77-8;  S.  55) 

(13) 

By  the  Company’s  payment  to  the  Bank,  on  July 
17,  1930,  of  the  overdraft  and  of  the  principal  and 
interest  represented  by  the  $635,000  July  16th  notes 
(a  total  of  $819,296.54)  and  the  obtainment  thereby 
of  the  release  to  the  Company  of  Westchester  notes 
for  the  aggregate  sum  of  $859,000,  the  Company  did 


not  misappropriate  any  of  the  proceeds  of  the  pay¬ 
ment  on  July  16,  1930,  to  it,  for  the  account  lof  the 
Shoreham  Building  noteholders,  of  the  notes  secured 
on  that  building,  nor  did  the  Company  by  any  of  the 
transactions  with  the  Bank  commit  any  breach  of  trust 
it  owed  to  any  of  the  Shoreham  Building  noteholders 
(R.  91). 

(14) 

In  all  of  the  foregoing  transactions  between  the 
Swartzell  Company,  Rheem  and  Swartzell,  and  the 
Bank,  the  Bank  and  each  and  every  one  of  its  officers 
and  employees  taking  any  part  in,  or  having  any 
connection  with,  or  knowledge  of,  any  of  the  trans¬ 
actions  acted  in  good  faith  and  in  the  ordinary  course 
of  banking  transactions  with  its  depositors  and  cus¬ 
tomers.  No  officer  or  employee  of  the-Bank  had  any 
knowledge  ..that  the  Company  or  any  officer  or|  em¬ 
ployee  of  it  was  acting  or  intending  to  act  in  bad 
'faith  in  settling  with  the  Shoreham  Building  iioter 
holders,  or  any  of  them,  or  was  misappropriating, 
or  intending  to  misappropriate,  any  of  the  proceeds 
of  the  payment  of  those  notes.  (R.  90)  | 

Rheejn’s  transactions  with  the  Bank  on  July  16 
and  17,  1930,  were  those  of  a  customer  and  not  of 
a  director,  and  his  position  as  a  director  had  nothing 
to  do  with,  and  in  no  wise  influenced,  those  trans¬ 
actions  or  any  of  them.  (R.  74;  S.  64;  86) 


(15) 

Release  of  the  Shoreham  Building  first  deed  of 
trust,  dated  August  1,  1928,  securing  the  payndent 
of  the  $2,250,000  note  issue,  was  recorded  in  the 
Land  Records  of  the  District  of  Columbia  on  iuly 
17,  1930  (R.  92;  S.  29;  50).  The  Swartzell  Company 
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kept  an  individual  ledger  account  with  each  investor 
who  invested  in  real  estate  notes  in  which  the  Com¬ 
pany  dealt;  after  payment  of  any  issue  of  notes  the 
account  of  the  holders  thereof  were  credited  with 
the  sums  represented  by  the  notes  they  respectively 
held;  upon  reinvestment  of  the  proceeds  of  such  pay¬ 
ments  in  notes  secured  on  real  estate  the  amount 
of  the  reinvestment  was  charged  against  the  note 
holders  on  their  respective  ledger  accounts;  the 
Company  paid  its  customers,  the  investors,  interest 
for  the  period  of  time  intervening  between  payment 
of  previously  acquired  notes  and  the  reinvestment 
of  the  proceeds  of  such  payment;  receipt  by  the  Com¬ 
pany  for  the  account  of  its  customers,  of  interest,  was 
credited  on  these  individual  ledger  accounts,  and  upon 
remittance  of  interest  by  the  Company  to  its  cus¬ 
tomers  a  corresponding  charge  of  the  amount  of 
that  interest  was  entered.  (R.  91;  S.  6,  7-8,  9) 

On  July  29,  1930,  the  Company  remitted  to  each 
of  the  plaintiffs,  as  well  as  all  other  Shoreham  Build¬ 
ing  noteholders,  interest  on  their  Shoreham  Building 
notes,  to  August  1,  1930.  On  August  15,  1930,  the 
Company  credited  to  the  account  of  each  of  the 
plaintiffs,  and  all  the  other  noteholders,  a  sum  equal 
to  the  principal  amount  of  Shoreham  Building  notes 
owned  by  i  them,  as  having  been  received  by  the  Com- 
panv  in  payment  of  the  principal  of  said  notes.  (R. 
92;  S.  S,  51) 

Subsequent  to  July  17th  the  Swart zell  Company 
paid  to  holders  of  Shoreham  Building  notes  in  cash 
$143,400,  and  reinvested  for  Shorehajn  Building  note 
holders,  delivering  to  those  noteholders,  as  reinvest¬ 
ments  of  the  money  received  in  payment  of  their 
Shoreham  Building  notes,  Swartzell  Company  real 
estate  notes,  a  total  of  $1,294,400.  (S.  6).  Among 

the  notes  received  by  Shoreham  Building  note  holders, 
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subsequent  to  July  17,  1930,  as  a  reinvestment  of 
proceeds  of  payment  of  tbeir  Shoreham  Building 
notes,  were  notes  on  the  Westchester  Apartment  prop¬ 
erties  amounting  to  $700,000,  being  part  of  the  $1,- 
025,000  of  these  Westchester  notes  owned  by  the 
Company,  unpledged,  on  July  17,  1930,  after  the  pay¬ 
ments  to  the  Bank  of  the  above  referred  to  indebted¬ 
ness.  Holders  of  promissory  notes  secured  bn  the 
Shoreham  Building,  amounting  to  a  total  of  $812,200, 
did  not  receive  either  cash  or  reinvestments  fojr  their 
notes.  (R.  91;  S.  6,  8;  100.  )# 

None  of  the  plaintiffs,  except  Norwood,  received 
either  cash  or  any  other  notes  as  a  reinvestment  for 
his  Shoreham  Building  notes.  Plaintiff  Norwood  re¬ 
ceived  and  retained  Westchester  notes  representing 
in  full  the  sum  of  $7,700  of  Shoreham  Building  notes 
which  he  had  owned. 

The  loss  sustained  by  the  plaintiffs  resulted  wholly 
from  the  unlawful  diversion  by  their  agents,  the  Swart- 
zell  Company,  of  part  of  the  proceeds  of  the  payment 
to  the  Company  of  the  Shoreham  Building  notes  at 
some  time  subsequent  to  July  17,  1930. 

All  of  the  plaintiffs,  except  Norwood,  have  file^.  and 
duly  proved  their  claims,  for  principal  and  interest 
due  them  on  their  Shoreham  Building  notes,  in  the 
Swartzell  Company  bankruptcy  proceedings,  and  their 
claims  have  been  allowed  as  provided  by  the  bank- 

*The  actual  amount  not  paid  Shoreham  Building  noteholders  in 
cash  or  other  notes  was  S6S5,700  and  not  $812,200.  Among  the 
Shoreham  Building  noteholders  w-as  the  Estate  of  C.  B.  Rheem;  it 
received  new  notes  for  $126,500.  After  bankruptcy,  apparently  to 
aid  in  making  restitution  of  part  of  E.  D.  Rheem’s  defalcations,  the 
C.  B.  Rhcem  Estate  returned  the  new  notes  for  $126,500  to  Swart¬ 
zell  Company’s  Trustees  in  Bankruptcy.  The  bookkeeper  in  com¬ 
puting  the  amount  of  new  Shoreham  Building  notes  as  $812,200 
treated  the  Rheem  Estate  as  among  unpaid  noteholders.  The  fact 
is,  that  noteholder  had  been  paid. 
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ruptcy  law.  No  payments  have  been  made  on  any  of 
the  claims  proved  in  the  bankruptcy  proceedings. 
(R.  92;  S.  42,  51-2) 

III 

ARGUMENT 

1. 

On  the  Facts: 

In  RJioderick  v.  Swartzell,  et  al.,  62  App.  D.  C.  180, 
65  F.  (2d)  813,  this  Court,  after  setting  forth  the  trial 
Court ’s  findings,  several  of  which  related  to  the  above 
described  July  16  and  17,  1930,  transactions  with  the 
Bank,  said: 

“These  findings  of  fact  are  binding  on  this 
court  and  may  not  be  reviewed  here  unless,  upon 
an  examination  of  all  the  evidence,  they  appear 
to  be  clearly  and  manifestly  wrong.  Stanley  v. 
Schwalby,  162  U.  S.  255;  Lawson  v.  United  States 
Coynpany ,  207  U.  S.  1;  Boweyi  v.  Chase ,  98  U.  S. 
254;  Newell  v.  Norton ,  3  Wall.  257 ;  Allen  v.  Bank , 
120  U.  S.  20 — and  mere  suspicious  circumstances 
will  not  require  the  decision  of  the  lower  court  on 
the  evidence  to  be  disturbed.  Case  v.  Marchand, 
154  U.  S.  642. ’ ’  (65  F.  (2d)  at  p.  817;  62  App. 
D.  C.  at  184). 

In  the  instant  cases  it  is  not,  as  we  understand  ap¬ 
pellants  ’  position,  claimed  that  there  is  not  evidence 
in  the  record  supporting  every  finding  of  the  Court 
below,  but  it  is  contended  that  the  trial  judge  should 
have  drawn  from  that  evidence  inferences  consistent 

i 

with  plaintiffs  ’  theories. 

Plaintiffs’  sole  claim  of  right  to  recover  is  founded 
on  the  insistence,  first,  that  the  payments  by  Swart¬ 
zell,  Rheem  Hensey  Company  to  the  Bank  on  July 
17th,  which  liquidated  the  indebtedness  incurred  on 
the  previous  day,  constituted  a  misappropriation  of 
plaintiffs’  money  in  breach  of  the  Swartzell  Com- 
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pany’s  fiduciary  obligation  as  plaintiffs’  agent ;  and, 
second,  that  the  Bank  had  actual  knowledge  of  such 
breach  or  knowledge  of  such  facts  that  its  action  in 
taking  the  two  checks  in  payment  of  the  Company’s 
debts  amounted  to  bad  faith. 

If  in  fact  the  Company  did  not,  on  July  17tlj,  com-l 
mit  a  breach  of  its  obligation  to  its  noteholder^  when\ 
it  paid  the  Bank  debts  amounting  to  $819,000  aJnd  se-  \ 
cured  the  return  to  it  of  Westchester  first  trust  real  \ 
estate  notes  of  a  total  aggregate  value  of  $859,000, 
then,  concededly,  plaintiffs  have  no  case.  The  trial  j 
Court  found  that  in  fact  no  breach  of  its  obligation  as 
fiduciary  was  committed  by  the  Company  in  its  trans-  \ 
actions  with  the  Bank  on  July  16th  and  17th.  (Find-  / 
ing  No.  28,  R.  91)  That  finding  rests  upon  undisputed 
facts.  They  are: 

(1)  Total  required  to  enable  Swartzell  Comply  to 
fully  discharge  all  of  its  fiduciary  obligations  to  all  of 
its  Shoreham  Building  note  holders  on  July  17,  1930, 

. $2,334,750.00 

(2)  After  the  consummation  of  all  of  the  transac¬ 
tions  with  the  Bank,  upon  which  plaintiffs  in  these 
cases  rely,  Swartzell  Company  had  in  its  possession, 
available  for  use  by  it  in  settling  with  the  owners  of 
Shoreham  Building  notes — 

(a)  Cash  in  the  amount  of . $1,528,000.00 

(b)  First  trust  Westchester  Apart¬ 

ment  real  estate  notes,  of  the  char¬ 
acter  uniformly  accepted  through¬ 
out  periods  of  years  by  its  note¬ 
holders,  including  plaintiffs,  of  the 
aggregate  value  of .  l,025,0j)0.00 

(c)  A  note  secured  on  the  Shoreham 

Building,  for  the  sum  of  $400,000, 
upon  which  within  a  few  days 
Swartzell  Company  borrowed  ....  200,0()0.00 
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(d)  An  equity  in  the  Hurley-Wright 
Building,  conveyed  to  the  Swart- 
zell  Company  as  part  considera¬ 
tion  for  the  Shoreham  Building, 
having  an  estimated  value  of  $740,- 
000,  i  on  which  it  shortly  borrowed 
m  cash  .  100,000.00 

A  total  (ignoring  $640,000  of  the 
Hurley- Wright  Building  equity 
value)  available  for  the  dis¬ 
charge  of  the  Company’s  obli¬ 
gations  to  Shoreham  Building 
note  holders,  amounting  to. .  .  .  $2,853,000.00 

Two  million  eight  hundred  fifty-three  thousand  dol¬ 
lars  with  which  to  discharge  obligations  totaling  $2,- 
334,750,  the  overwhelming  percentage  of  which,  by  the 
long  established  customary  dealings  between  note¬ 
holders  and  the  Company,  was  dischargeable  by  allo¬ 
cating  to  the  noteholders  as  reinvestments  of  the  pro¬ 
ceeds  of  the  payment  of  their  Shoreham  Building 
notes,  first  trust  real  estate  notes,  secured  on  other 
properties,  of  the  character  the  Swartzell  Company 
dealt  in. 

At  the  close  of  business  on  July  17,  1930,  the  Com¬ 
pany  had  in  its  possession,  immediately  available  for 
the  discharge  of  its  obligation  as  the  agent  of  the  note¬ 
holders,  a  sum  exceeding  by  half  a  million  dollars  the 
total  of  those  obligations. 

Obviously,  so  far  from  having  committed  a  breach 
of  its  obligation  to  the  noteholders  in  its  transactions 
with  the  Bank,  it  had  put  itself,  when  those  transac¬ 
tions  were  completed,  in  the  possession  of  “abundant 
means  to  handle”  its  obligation  to  those  noteholders. 
(Simpson  v.  Stern,  63  App.  D.  C.  161,  at  p.  164;  70 
F.  (2d)  765,  at  p.  767)  And  the  foregoing  figures 
do  not  take  into  consideration  other  assets  or  means 
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of  the  Company,  not  detailed  in  evidence,  buj  which 
must  have  been  substantial,  as  the  evidence  do^s  show 
that  the  Company  kept  deposit  accounts  in  twelve  or 
thirteen  banks,  and  carried  very  substantial  amounts 
in  the  Federal  American  Bank  (S.  9).  ! 

With  the  exception  of  three  plaintiffs,  whose  first 
transaction  with  the  Company  consisted  of  their  ac¬ 
quisition  of  Shoreham  Building  notes,  all  of  th^  plain¬ 
tiffs  had  by  repeated  transactions  established  a  cus¬ 
tomary  method  of  receiving  settlements  of  notes  paid 
to  their  agent  for  them.  The  total  of  the  not^s  held 
by  the  excepted  three  amounted  to  only  $9500.  Ob¬ 
viously  had  they  required  payments  in  cash,  it  was 
abundantly  available  at  the  close  of  business  July 
17th. 

Ninety-nine  of  the  plaintiffs,  holding  notes  of  the 
total  aggregate  value  of  $251,950  (or  all  but  $9500  of 
the  total  of  the  notes  then  held  by  all  the  plaintiffs) 
had  for  varying  periods  of  years  been  investihg  and 
reinvesting  through  Swartzell  Company.  Not  only  did 
they  constitute  that  Company  their  agent  to  collect  all 
principal  and  interest  due  on  notes  owned  by  them, 
but  by  long  practice  they  made  the  Company  their 
agent  for  the  almost  automatic  reinvestment  (S.  9;  51) 
of  funds  it  received  when  note  issues  were,  from  time 
to  time,  paid.  These  plaintiffs,  prior  to  their  acquisi¬ 
tion  of  Shoreham  Building  notes,  had  invested  iij.  notes 
marketed  by  Swartzell  Company  sums  totaling  $1,- 
181,250.  All  of  this  total  had  previously  been  $aid  to 
Swartzell  Company  for  these  note  holders,  and  of  it 
plaintiffs  had  required  the  Company  to  settle  with 
them  in  cash  for  a  total  of  only  $39,900,  or  3.37  per 
cent  of  the  total  of  all  their  prior  investments  in 
Swartzell  Company  real  estate  notes.  During  the 
years  that  the  Company  acted  as  their  trusted  agent, 
upon  the  payment  of  prior  issues  of  notes,  whic^  they 
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owned,  these  plaintiffs  had  accepted  from  Swartzell 
Company,  in  payment  of  such  paid-off  notes,  new  is¬ 
sues  of  Swartzell  Company  notes  for  96.63  per  cent  of 
their  paid-off  notes.  The  Bank  was  aware  of  this  cus¬ 
tomary  method  of  settlement.  (R.  77-8;  S.  55) 

To  settle  in  full  with  all  of  its  Shoreham  Building 
noteholders,  in  view  of  this  established  practice,  the 
Company  required  no  more  than  approximately  $90,- 
000  in  cash. 

And  as  we  have  seen,  after  the  completion  of  all  of 
the  transactions  between  the  Company  and  the  Bank 
of  which  plaintiffs  complained,  the  Company  was  in 
possession  of  more  than  a  million  and  a  half  in  cash 
and  more  than  a  million  in  first  trust  notes  of  the  char¬ 
acter  available  to  it  for,  and  customarily  acceptable  to 
its  principals  in,  the  discharge  of  its  obligation  to 
them. 

The  balance,  above  $90,000  in  cash,  unless  long  es¬ 
tablished  practice  was  upset  in  this  instance — and 
there  is  no  evidence  that  it  would  have  been,  or  that 
there  was  any  reason  to  expect  it  to  be — would  go  to 
the  noteholders  in  the  shape  of  reinvestments,  such  as 
the  'Westchester  Apartment  notes  represented. 

By  its  transactions  with  the  Bank,  so  far  from  com¬ 
mitting  a  breach  of  its  obligations  to  the  noteholders, 
the  Company  placed  itself  in  a  position  for  the  ready 
discharge  of  those  obligations.  By  the  terms  of  the 
notes  and  the  provisions  of  the  deed  of  trust,  payment 
was  to  be  made  to  Swartzell  Company  as  agent  for 
\  the  noteholders.  Simpson  v.  Stern ,  63  App.  D.  C.,  161, 
at  163;  70  Fed.  (2d)  765,  at  p.  767.  The  purchasers  of 
the  Shoreham  Building,  and  the  institution  making  a 
new  loan  secured  on  that  building,  had  required  evi- 
1  dence  that  the  Company  was  in  a  position  to  make 
payment  to  the  noteholders,  and  to  that  end  the 
account  was  opened  containing  deposits  to  the 

A 
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credit  of  the  Swartzell  Company  and  the  trustees 
named  in  the  deed  of  trust  of  sums  totaling  the 
amount  necessary  to  pay  off  the  notes.  The  Company 
and  the  trustees,  as  this  Court  has  already  held  ( Rho - 
derick  v.  Swartzell ,  62  App.  D.  C.  180,  at  185;;  65  F. 
(2d)  813,  at  818),  did  the  right  thing,  and  precisely 
what  the  deed  provided,  when  they  44  checked  out  the 
fund  to  the  agents”,  the  Sw’artzell  Company,  tjhereby 
causing  “its  transfer  to  Swartzell  Company,  apd  that 
company  received  it,  as  the  deed  provided”.  Imme¬ 
diately  that  Company  took  steps  to  put  itself  in  a  posi¬ 
tion  to  make  its  customary  settlement  with  its  princi¬ 
pals.  Its  payment  to  the  Bank  of  sums  represented 
by  the  indebtedness,  amounted  to  $819,000,  incurred 
in  related  transactions,  put  it  in  possession  of  $^59,000 
of  notes  as  available  as  cash — more  so,  in  view  of  the 
established  settlement  practices  between  it  and  its 
noteholders.  The  Company  could  obtain  the  $8p9,000 
of  Westchester  notes  only  by  paying  the  Bapk  the 
$819,000  which  it  owed.  By  so  doing,  Swartzell  Com¬ 
pany  did  not  misappropriate  the  funds  in  its  hapds  as 
agent,  but  received  $40,000  more  than  it  paid  Out  of 
those  funds.  ! 

If  the  Westchester  notes  had  been  held  by  the  Bank 
as  a  result  of  an  entirely  unrelated  transaction,  would 
any  one  claim  that  the  payment  by  the  Compapy  to 
the  Bank  of  $859,000  to  obtain  those  notes  for  allloca¬ 
tion  to  Shoreham  Building  noteholders  as  reinvest¬ 
ments  would  have  constituted  a  breach  of  the  Com¬ 
pany’s  fiduciary  obligation?  (S.  103-4). 

But  it  is  insisted  in  the  brief  of  appellants  her^  that 
Shoreham  Building  noteholders  “could  not  have!  been 
paid  off  in  Westchester  notes  or  any  other  kiikd  of 
notes”.  I 

And  this  contention  is  made  despite  the  fact  that 
Shoreham  Building  noteholders  accepted  Westchester 


34 


and  other  notes  for  $1,294,400  as  payment  of  their 
Shoreham  Building  notes  (S.  6-7). 

Ninety-nine  of  the  plaintiffs  had  previously  accepted 
Swartzell  Company  first  trust  real  estate  notes  for  ap¬ 
proximately  97  per  cent  of  the  total  of  their  prior  in¬ 
vestments. 

Of  the  $1,025,000  of  Westchester  notes  owned  by  the 
Swartzell  Company  on  July  17, 1930  (S.  100),  $700,000 
were  accepted  by  holders  of  Shoreham  Building  notes 
as  reinvestment  of  the  proceeds  of  the  payment  of 
those  notes  (S.  6-7). 

If,  with  any  show  of  reason,  it  could  be  argued  that 
all  of  the  Shoreham  Building  noteholders  who  did  not 
in  fact  actually  accept  Westchester  and  other  Swart¬ 
zell  Company  real  estate  notes  in  payment  of  their 
Shoreham  notes,  would  have  insisted  upon  payment  in 
cash,  the  obvious  response  is  that,  after  the  completion 
of  all  of  its  transactions  with  the  Bank,  the  Swartzell 
Company,  so  far  from  having  in  those  transactions 
misappropriated  any  part  of  the  fund,  was  in  a  posi¬ 
tion  to  make  such  settlements  in  cash.  This  fact  is 
demonstrated  bv  an  examination  of  the  figures  in  the 
case. 

There  is  no  need  to  theorize  regarding  what  Shore¬ 
ham  Building  noteholders  who  did  receive  and  accept 
reinvestment  notes  in  payment  of  their  Shoreham 
notes  would  do. 

In  fact,  holders  of  Shoreham  Building  notes  total¬ 
ing  $1,294,400  accepted  other  Swartzell  Company  real 
estate  notes  in  payment  of  their  Shoreham  notes  (S. 
6-7). 

If  all  the  remaining  noteholders  had  demanded  pay¬ 
ment  in  cash,  the  total  in  cash  required  to  meet  that 
demand  would  have  amounted  to  $952,100. 

And  at  the  close  of  business  July  17,  1930,  the  Com¬ 
pany  had  in  hand  in  cash  $1,528,000. 


It  will  be  recalled  that  all  noteholders  werd  paid 
interest  to  August  1,  1930.  Hence  here,  as  in  the 
briefs  of  appellants  and  in  the  testimony  of  thb  wit¬ 
ness  Handy,  the  figures  used  represent  principal!  Let 
us  recapitulate: 

Total  of  all  Shoreham  Building  notes  $2,250,000.00 
Owned  by  the  Swartzell  Company.  .  3,£j>00.00 

Required  to  settle  with  note-holding 

principals  . . 

Amount  represented  by  Westchester 
and  other  real  estate  notes  ac¬ 
cepted  by  Shoreham  Building  note¬ 
holders  as  payment  of  their  Shore¬ 
ham  notes . 


Amount  in  cash  required  to  dis¬ 
charge  all  remaining  obligations 
to  the  noteholders  in  the  event  all 
of  them  demanded  payment  in 

cash  . .  952,100.00 

Amount  of  cash  in  possession  of  the 
Swartzell  Company  at  the  close  of 
business  July  17,  1930 .  1,528,000.00 


In  other  words,  even  accepting  the  utterly  unten¬ 
able  contention  of  the  plaintiffs  that  the  noteholders 
who  did  not  actually  receive  and  accept  new  kiotes 
would  have  all  required  cash,  the  Swartzell  Company 
had  more  than  half  a  million  dollars  cash  oveif  and 
above  the  sum  which  would  have  been  required  to 
meet  such  a  demand. 

The  payment  of  a  total  of  $819,000  to  the  Ba:ik  to 
secure  the  release  of  $859,000  in  first  trust  real  estate 
notes  no  more  constituted  a  misappropriation  by 
Swartzell  Company,  as  agent  for  Shoreham  Building 
notehoMers,  than  would  have  been  the  case  hap  the 
Bank  owned  the  real  estate  notes  of  the  value  of  $1,- 


2,246,^00.00 


1,294,400.00 
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294,400,  which  Shoreham  Building  noteholders  in  fact 
accepted,  and  the  Company  had  checked  out  of  the 
fund  representing  payment  of  the  Shoreham  notes  that 
sum  of  $1,294,400  to  obtain  from  the  Bank  notes  in 
that  amount  to  be  delivered  to  its  Shoreham  notehold¬ 
ers. 

We  submit  that  it  is  perfectly  obvious  that  the  pro¬ 
cedure  followed  by  the  Swartzell  Company,  which  re¬ 
sulted  in  its  having  in  its  possession  on  July  17,  1930, 
unpledged,  $1,025,000  of  Westchester  notes  and  $1,- 
528,000  in  cash  (not  to  mention  the  other  amounts  al¬ 
ready  herein  listed),  “bore  no  actual  relation  to  the 
failure  of  the  Swartzell  Company  to  pay”  its  note¬ 
holders  “amounts  credited  to  them  upon  the  com¬ 
pany’s  books”  (Simpson  v.  Stern ,  63  D.  C.  App.  161, 
164;  70  Fed.  (2d)  765,  768).  The  noteholders  were 
not  prejudiced  by  this  procedure  for  the  reason  that 
when  it  had  been  completed  the  Company,  instead  of 
having  breached  its  obligation  to  them,  was  in  a  posi¬ 
tion  to  fully  discharge  that  obligation.  Plaintiffs’ — 

“loss  occurred  as  the  result  of  what  subsequently 
happened,  and  this  subsequent  happening  was  the 
unlawful  act  of  their  own  agents.  Some  of  the 
note-hoders,  aggregating  in  amount  approxi¬ 
mately  two-thirds  of  the  total  issue,  received  their 
money.  All  of  them,  including  plaintiffs,  received 
credits  on  the  books  of  the  agent — Swartzell  Com¬ 
pany — but  plaintiffs  and  others  who  were  less 
vigilant  or  less  fortunate,  as  the  case  may  be,  sus¬ 
tained  the  loss  of  which  they  now  complain  wholly 
as  the  result  of  the  unlawful  diversion  of  the  fund 
which  in  their  purchase  of  the  notes  they  had 
agreed  the  Swartzell  Company  should  collect  and 
should  disburse.”  (Rhode rick  v.  Swartzell ,  62 
App.  T>:  C.  180,  at  185;  65  F.  (2d)  813,  at  818) 

We  submit  that  it  is  too  clear  for  argument  that  the 
unlawful  act  of  plaintiffs’  agent,  resulting  in  their 
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loss,  happened  subsequent  to  the  last  transaction  be¬ 
tween  the  Company  and  the  Bank,  of  which  plaintiffs 
complain  in  these  cases.  As  the  trial  Court  put  it  in 
the  thirty-first  finding  of  fact — 

“The  loss  sustained  by  the  plaintiffs  and  inter¬ 
veners  resulted  wholly  from  the  unlawful  diver¬ 
sion  by  their  agents,  the  Swartzell,  Rheem  Hen- 
sey  Company,  of  part  of  the  proceeds  of  th^  pay¬ 
ment  to  said  Company  of  the  Shoreham  Building 
notes  at  some  time  subsequent  to  July  17,  1930.” 

Plaintiffs  endeavor  to  make  a  point  of  the  fact  that 
the  fund  was  first  deposited  to  the  credit  of  the  Swart¬ 
zell  Company  and  Swartzell  and  Rheem,  Trusteei.  Of 
course  the  Trustees  were  not  agents  for  the  notehold- 
ers  to  receive  payment  for  their  account.  No  act  of 
the  Shoreham  Investment  Company,  the  purchaser  of 
the  Shoreham  Building,  or  of  the  Metropolitan  Life 
Insurance  Company,  the  institution  making  a  new  loan 
to  that  purchaser  on  the  security  of  a  first  trust  on 
that  building,  or  of  the  title  companies  representing 
these  two,  could  operate  to  change  the  authority  pnder 
which  the  Company,  alone,  was  made  agent  for  these 
plaintiffs,  as  well  as  all  the  other  noteholders,  to  re¬ 
ceive  payment  for  their  account.  Indeed,  the  transfer 
of  the  fund  to  the  noteholders’  authorized  agent,  the 
Swartzell  Company,  vras  the  thing  that  constituted 
payment.  In  the  Rlioderich  case  the  position  of  plain¬ 
tiffs  (all  of  w’hom  are  also  plaintiffs  in  this  case — see 
names,  S.  51)  wras  directly  antithetical,  in  this  respect, 
to  that  taken  by  plaintiffs  here.  Here,  appar¬ 
ently,  it  is  insisted  that  payment  to  the  Company  and 
the  Trustees  under  the  deed  constituted  payment  of  the 
notes.  There  it  was  insisted  (and  this  Court  upheld 
the  position)  that  the  Trustees  were  not  agents  t|  re¬ 
ceive  payment  for  the  noteholders.  In  that  case  it  j  was 
argued  that  the  fact  that  payment  had  been  made  to 
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the  Company  and  the  Trustees,  rather  than  to  the 
Company  alone,  required  the  holding  that  the  notes 
had  not  been  paid  in  accordance  with  the  terms  of  the 
deed  of  trust.  But  this  Court,  agreeing  that  the  Trus¬ 
tees  were  not  agents  to  receive  payment  for  the  note¬ 
holders,  pointed  out  that  the  transfer  of  the  fund  by 
the  first  depositors  to  the  Company  constituted  a  com¬ 
pliance  with  the  terms  of  the  deed  of  trust  and  pay¬ 
ment  of  the  notes  to  the  agent  expressly  authorized  to 
receive  that  payment.  Said  the  Court : 

44 .  .  .  it  is  claimed  by  plaintiff  that  the  checks 
for  the  money  .  .  .  were  payable  to  both  Swart- 
zell  Company  and  Swartzell  and  Rheem,  trustees, 
whereas  the  deed  of  trust  provided  no  more  than 
that  the  former,  as  agent,  should  receive  it.  But 
we  do  not  think  this  fact  affects  the  situation. 
The  trustees,  as  the  record  shows,  immediately 
checked  out  the  fund  to  the  agents  and  relin¬ 
quished  any  right  of  their  own  to  its  control.  .  .  . 
The  trustees  represented  both  parties  in  carrying 

out  the  terms  of  the  trust.  Tliev  were  no  more 

* 

agents  of  the  one  than  the  other.  But  without 
regard  to  this,  as  we  have  already  noted,  they,  as 
soon  as  the  money  was  paid,  caused  its  transfer 
to  Swartzell  Company,  and  that  company  re¬ 
ceived  it,  as  the  deed  provided,  in  full  discharge  of 
the  indebtedness  secured.’ ’  Rhod prick  v.  Swart - 
zelly  62  App.  D.  C.  180,  at  185;  65  F.  (2d)  813,  at 
818. 

In  Simpson  v.  Stern  it  was  contended,  as  it  is  con¬ 
tended  here,  that  the  receipt  by  the  Company  of  rfcal 
estate  notes  could  not  be  considered  as  payment  of 
other  notes  which  its  customers  held,  and  which  the 
Company  was  agent  to  receive  payment  of.  But  this 
Court,  in  discussing  the  customary  practices  between 
the  Company  and  its  noteholders,  similar  to  those 
shown  by  the  record  here,  said : 
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“At  that  time  the  Swartzell  Company  wps  pos¬ 
sessed  of  abundant  means  to  handle  the  second- 
mortgage  note  as  cash,  and  in  fact  it  did  sb,  and 
entered  the  entire  amount  of  $375,000  upon  its 
books  to  the  credit  of  the  various  note  holders, 
and  thereby  became  indebted  to  them  as  if  tjie  en¬ 
tire  amount  had  been  received  in  cash.  It  whs  not 
an  unusual  transaction  for  the  Swartzell  Com¬ 
pany,  engaged  as  it  then  was  in  handling  securi¬ 
ties  of  this  character,  to  accept  such  a  notp  and 
mortgage  as  cash  in  the  settlement  of  accounts 
with  its  customers.  Moreover  the  note  holders 
were  not  prejudiced  by  this  procedure,  for  bore 
no  actual  relation  to  the  failure  of  the  Swartzell 
Company  to  pay  them  the  amounts  credited  to 
them  upon  the  company’s  books.”  Simpson  v. 
Stern,  63  App.  D.  C.  161,  at  163-4;  70  F.  (2d)  765, 
at  767-8. 


The  applicability  of  the  foregoing  to  the  present 
situation  is  patent.  It  was  not  only  not  unusuaj,  but 
usual  to  the  point  of  uniformity,  for  the  Swabtzell 
Company  to  settle  with  its  noteholders,  including 
these  plaintiffs,  by  allocating  to  them  real  estate  botes 
of  new  issues  for  notes  of  a  paid-off  issue.  A^;  the 
time  all  of  its  transactions  with  the  Bank  had  j  been 
completed  “the  Swartzell  Company  was  possessed  of 
abundant  means  to  handle”  the  settlement  with  all 
the  note  holders.  If  (what  was  of  course  not  the  fact) 
it  had  required  cash  to  make  settlement  of  the  ejntire 
payment,  it  had  $1,828,000  in  cash  (made  up  of  bajance 
on  deposit  July  17,  1930,  of  $1,528,000,  $200,000  bor¬ 
rowed  on  Shoreham  Building  second  trust  notes,  and 
$100,000  raised  on  second  trust  on  the  Hurley- Wttght 
Building)  and  $1,025,000  of  Westchester  notes  accep¬ 
table  as  collateral  for  bank  loans  up  to  80  per  cept  of 
their  face  value  (S.  57-8).  In  other  words,  so  far 
fropi  having  misappropriated,  on  July  16  or  17,  1930, 
the  fund  received  by  it  in  payment  of  Shoreham  Btiild- 
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ing  notes,  the  Company’s  cash  position  amounted  to 
$2,648,000  [against  total  obligations  calling  for  $2,- 
334,000.  But,  as  we  have  already  seen,  the  position 
that  all  cash  was  required  is  made  untenable,  beyond 
possibility  of  argument,  by  the  fact  that  noteholders 
actually  accepted  $1,294,400  in  Swartzell  Company  real 
estate  notes,  including  $700,000  in  Westchester  Apart¬ 
ment  notes,  as  payment  of  Shoreham  notes.  This, 
as  we  already  pointed  out,  left  the  Company  with 
over  a  million  and  a  half  dollars  with  which  to  pay 
obligations  totaling  $952,100. 

Noteholders  holding  notes  for  a  total  of  $1,437,800, 
“aggregating  in  amount  approximately  two-thirds  of 
the  total  issue,  received  their  money”  (B.hoderick  v. 
Sivartzell ,  62  App.  D.  C.  180,  at  185;  65  F.  (2d)  813,  at 
818).  The  form  in  which  they  received  the  payment 
thus  referred  to  was  $143,400  in  cash  and  $1,294,400  in 
new  real  estate  notes,  including,  as  we  have  repeatedly 
said,  $700,000  in  Westchester  Apartment  notes.  In 
other  words,  less  than  10  per  cent,  in  amount,  of  the 
paid  note  holders  required  cash,  while  90  per  cent, 
in  accordance  with  the  long  established  custopa,  took 
reinvestment  notes.  Referring  to  these  Shoreham 
Building  noteholders,  this  Court  said  in  the  Rhoderick 
case: 

“Here  the  facts  show  that  plaintiffs  placed  their 
money  i  with  Swartzell  Company  for  investment. 
That  company,  as  their  agent,  chose  with  their 
approval  the  form  of  investment,  and  when  the 
same  matured,  apparently  with  like  authority, 
invested  again  in  their  behalf.  They  relied  upon 
the  standing  and  reputation  of  their  agent,  and 
placed  themselves  in  its  hands.  .  .  .  Their  con¬ 
fidence  in  Swartzell  Company  was  complete.  It 
was  their  agent  to  receive  their  money.  When 
this  transaction  was  completed,  the  money  paid 
their  agent  and  the  release  recorded,  they  con¬ 
tinued  to  receive  their  interest  for  more  than  a 


year  and  up  to  the  time  Swartzell  Company  be- 
cajne  bankrupt.  That  their  confidence  was  im¬ 
posed  on  is  their  own  misfortune.  They  consti¬ 
tuted  Swartzell  Company  agent  to  collect  their 
money  .  .  Rhoderick  v.  Swartzell ,  62  App. 
D.  C.  180,  at  186-7 ;  65  F.  (2d)  813,  at  819-^0. 

The  agent  who,  with  that  authority,  collected  the 
plaintiffs’  money,  did  not  misappropriate  it  oq  July 
17,  1930.  At  the  end  of  that  day,  so  far  from  being 
in  default,  it  had,  as  we  have  several  times  said — 
with  perhaps  tiresome  reiteration — in  its  possession 
everything  that  was  required  to  enable  it  to  disdharge 
its  fiduciary  obligations  to  all  Shoreham  Building  note¬ 
holders,  including  plaintiffs.  It  had  misappropriated 
nothing.  Its  duty  then  was  to  appropriate  the  cash 
and  notes  then  in  hand  to  settlement  with  its  note¬ 
holders.  At  some  subsequent  time  it  diverted  these 
means  to  some  other  purpose  or  purposes.  Theii,  and 
not  until  then,  did  a  misappropriation  occur,  then, 
and  not  until  then,  did  the  Swartzell  Company  com¬ 
mit  a  breach  of  its  fiduciary  obligation  to  these  plain¬ 
tiffs.  I 

“Their  loss  occurred  as  the  result  of  what  sub¬ 
sequently  happened,  and  this  subsequent  happen¬ 
ing  was  the  unlawful  act  of  their  own  agqnts.” 
Rhoderick  v.  Swartzell ,  62  App.  D.  C.  180,  at  185; 
65  F.  (2d)  813,  at  818. 

As  plaintiffs  “sustained  the  loss  of  which  they  now 
complain  wholly  as  the  result  of  the  unlawful  diver¬ 
sion  of  the  fund  which  in  their  purchase  of  the  notes 
they  had  agreed  the  Swartzell  Company  should  col¬ 
lect  and  should  disburse”,  (Rhoderick  case,  supra), 
and  as  there  had  been  no  “unlawful  diversion”  of  that 
fund  in  the  company’s  transaction  with  the  Bank,  it 
is  clear,  we  submit,  that  on  the  facts  plaintiffs  fiave 
made  out  no  case  and  the  decrees  of  the  Court  bblow 
should  be  affirmed. 


42 


2. 

ON  THE  LAW: 

The  Uniform  Fiduciaries  Act,  being  “An  Act  Con¬ 
cerning  liability  for  participation  in  breaches  of  fidu¬ 
ciary  obligations  and  to  make  uniform  the  law  with 
reference  thereto”,  was  enacted  by  the  Congress  for 
the  District  of  Columbia  and  approved  May  14,  1928. 
For  the  convenience  of  the  Court  the  full  text  of  this 
Act  will  be  found  in  an  appendix  to  this  brief.  Should 
the  Court  have  occasion  to  consider  the  law  in  force 
in  this  District  applicable  to  cases  in  which  it  is 
claimed  that  a  third  person  is  liable  for  losses  sustained 
by  beneficiaries  of  trust  funds  resulting  from  the  fidu¬ 
ciary’s  breach  of  his  obligations  as  such,  in  that  Act 
will  be  found  all  of  our  law,  in  force  in  1930,  relating 
to  the  extent  of,  and  the  limitations  upon,  the  liability 
of  such  third  persons,  particularly  banks. 

(1) 

If  in  fact  the  Swartzell  Company  did  not  commit  a 
breach  of  its  obligation  as  agent  for  the  Shoreham 
Building  noteholders — 

(a)  in  delivering  to  the  Bank,  for  deposit  to  the 
credit  of  its  general  account,  the  check  of  the 
Company  and  Swartzell  and  Rheem,  as  fiduciaries, 
payable  to  Swartzell  Company,  and  by  it  trans¬ 
ferred  by  endorsement  to  the  Bank,  thereby  pay¬ 
ing  its  indebtedness  to  the  Bank  consisting  of 
overdrafts  amounting  to  $184,000; 

or — 

(b)  in  delivering  to  the  Bank,  in  payment  of  the 
$635,000  loans,  check  drawn  by  the  Company  on  its 
personal  account  payable  to  the  order  of  the  Bank- 


then  plaintiffs’  case  is  at  an  end. 
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In  other  words,  if  in  fact  one  or  both  of  those  two 
acts  did  not  constitute  a  breach  of  the  Company’s  fidu¬ 
ciary’s  obligations,  there  is  no  need  for  this  Court  to 
consider  the  law  which  would  have  been  applicable  if, 
in  fact,  the  Swartzell  Company  had,  by  drawing  and 
delivering  the  two  above  mentioned  checks,  misappro¬ 
priated  funds  belonging  to  the  noteholders  and  there¬ 
by  committed  a  breach  of  its  fiduciary  obligations  to 
those  noteholders. 

We  submit  that  the  facts  hereinbefore  set  forth  and 
discussed  must  lead  this  Court  to  concur  in  tne  fact 
finding  of  the  learned  trial  Justice  that — 

4 ‘By  the  aforesaid  payment  of  the  said  over¬ 
draft  and  of  the  principal  and  interest  repre¬ 
sented  by  the  said  notes  [for  $635,000]  of  July  16, 
1930,  and  the  obtainment  thereby  of  the  release  to 
it  of  Westchester  notes  in  the  aggregate  sum  of 
$859,000,  on  July  17,  1930,  the  Company  did  not 
misappropriate  any  of  the  proceeds  of  the  pay¬ 
ment  of  July  16,  1930,  to  it  for  the  account  of 
Shoreham  Building  noteholders  of  the  notes  se¬ 
cured  by  deed  of  trust  on  that  building,  nor  did 
the  Company  by  any  of  the  aforesaid  transactions 
commit  any  breach  of  the  trust  it  owed  any  of 
said  Shoreham  Building  noteholders.”  (Finding 
of  Facts  No.  28) 

While  we  submit  that  there  is  no  escape  from  the 
correctness  of  that  finding,  still,  as  stated  by  the 
learned  trial  Justice,  if  it  were  wrong,  the  case  of  the 
plaintiffs  would  be  no  better  for,  as  he  pointed  out, 
even  if  the  payment  of  the  overdraft  and  of  the  July 
16th  notes  were  made  by  the  Company  in  breach  of  its 
fiduciary  obligations  to  the  noteholders,  nevertheless, 
in  view  of  the  form  and  manner  of  such  payments,  the 
express  provisions  of  the  Uniform  Fiduciaries  ^.ct  are 
applicable  and  “require  a  holding  in  favor  of  \he  de- 
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fendant”  (S.  104;  Opinion  of  Mr.  Justice  Adkins  at 
the  conclusion  of  the  trial). 

In  the  foregoing  we  have  endeavored  to  say,  what 
we  are  sure  will  be  perfectly  clear  to  the  Court, 
that  if  this  Court  concludes,  “upon  an  examination  of 
all  of  the  evidence”,  that  the  trial  Court’s  findings  of 
facts  are  not  “clearly  and  manifestly  wrong”,  and, 
hence,  that  this  Court  is  not  required  to  disturb  “the 
decision  of  the  lower  court  on  the  evidence”  ( Rho - 
derick  v.  Swartzell ,  supra),  then  the  Court  is  under 
no  necessity  of  examining  the  applicable  statute  and, 
happily,  will  be  relieved  from  the  further  reading  of 
this  brief. 

If  however  this  Court,  contrary  to  the  Court  below, 
should  conclude  that  the  Swartzell  Company  did,  on 
July  17th,  in  fact,  misappropriate  part  of  the  fund 
representing  the  payment  of  Shoreham  Building  notes, 
then,  but  then  only,  will  there  be  any  necessity  for  the 
Court’s  considering  the  law  or  our  discussion  of  it. 

It  is  plaintiffs’  contention  that  the  Swartzell  Com¬ 
pany  misappropriated  their  money  by  the  payment  to 
the  Bank,  first,  of  the  indebtedness  represented  by  the 
Company’s  overdraft,  amounting  to  $184,000;  and, 
second,  of  the  indebtedness  represented  by  the  July 
16th  loans  amounting  to  $635,000. 

It  is  our  contention,  first,  that  this  did  not  constitute 
a  misappropriation  but  resulted  in  the  Company’s 
being  in  a  position  to  discharge  immediately  its  obli¬ 
gation  to  the  noteholders;  and,  second,  that  even  if 
these  acts  dieji,  in  fact,  constitute  the  commission  of  a 
breach  by  the  Swartzell  Company  of  its  fiduciary  ob¬ 
ligations  to  the  noteholders,  then,  in  view  of  the  man¬ 
ner  of  their  performance,  the  provisions  of  the  ap¬ 
plicable  sections  of  the  Uniform  Fiduciaries  Act  ex¬ 
pressly  provide  that  the  Bank  is  not  liable  for  the  loss 
resulting  from  that  breach,  unless  (1)  the  Bank  had 


actual  knowledge  that  a  breach  was  being  co 
or  (2)  the  Bank  had  knowledge  of  such  fhcts  as 
made  its  acceptance  of  the  two  checks  in  question 
amount  to  bad  faith. 

If,  in  fact,  (a)  Swartzell  Company  6y  its  July  17th 
payment  to  the  Bank  committed  a  breach  of  its  fidu¬ 
ciary  obligation  to  the  noteholders,  and  (b)  the  Bank 
had  actual  knowledge  of  such  breach,  or  (c)  thfe  Bank 
had  knowledge  of  such  facts  that  its  action  in  jaccept- 
ing  those  payments  amounted  to  bad  faith  (as  defined 
in  the  Uniform  Fiduciaries  Act),  then,  of  course, 
plaintiffs  are  entitled  to  recover  the  loss  sustained  by 
them  from  that  breach. 

We  shall  discuss,  in  subdivisions  A  and  B  belbw,  the 
two  payments  made  the  Bank  on  the  assumption  (1) 
that  they  were  misappropriations,  but  (2)  that  the 
Bank  did  not  have  actual  knowledge  that  SWartzell 
Company  was  committing  a  breach  of  its  fiduciary  ob¬ 
ligation  to  the  noteholders  in  making  those  payments, 
and  was  without  knowledge  of  such  facts  as  would 
make  its  act  in  taking  those  payments  amount  to  bad 
faith.  In  subdivision  C  below  we  shall  take  tip  the 
questions  of  actual  knowledge  or  bad  faith. 

It  is  unnecessary  to  make  any  detailed  examination 
of  the  decisions  cited  in  plaintiffs’  briefs.  Only  two 
cases  dealing  with  the  Uniform  Fiduciaries  Apt  are 
cited,  both  in  Pennsylvania.  These  will  be  discussed 
below. 

For  the  rest,  the  cases  cited,  in  the  main,  merely 
hold  that  if  the  Bank  is  a  creditor  of  a  depositor  in¬ 
dividually,  as  in  the  case  where  he  is  liable  on  a  note 
held  by  the  Bank  or  where  he  has  overdrawn  hi^  indi¬ 
vidual  account  with  the  Bank,  it  cannot  set  off  a  de¬ 
posit  standing  in  his  name  as  trustee  or  otherwise  in 
such  form  as  to  indicate  the  fiduciary  character  bf  the 
deposit. 
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Cases  cited  for  plaintiffs  dealing  with  the  liability 
of  a  Bank,  in  jurisdictions  where  the  Uniform  Fidu¬ 
ciaries  Act  has  never  been  adopted,  and  decisions  cited 
in  plaintiffs’  briefs,  which  actually  brought  about  the 
drafting  and  adoption  of  that  Act,  radically  changing 
the  state  of  the  law  as  laid  down  in  those  cases,  are  of 
course  unhelpful  here.  The  rule  in  this  jurisdiction 
in  such  a  case  as  this  has  been  fixed  by  the  Legisla¬ 
ture. 


‘ 4 Here  is  a  definite  statutory  rule:  If  a  deci¬ 
sion  agrees  with  it,  it  is  right ;  if  it  does  not  agree 
with  it,  it  is  wrong.”  Gray  (author  of  Gray’s 
Kule  against  Perpetuities)  Harvard  Law  Re¬ 
view  April,  1934. 

So,  having  a  governing  statute,  we  proceed  to  exam¬ 
ine  it,  without  recourse  to  decisions  rendered  at  a 
time  when,  or  in  jurisdictions  where,  no  such  statute 
existed. 

We  undertake  to  demonstrate,  first,  that  by  the  ex¬ 
press  provisions  of  the  Uniform  Fiduciaries  Act  the 
Bank  is  not  liable  for  the  sum  paid  it  to  liquidate 
Swartzell  Company’s  overdraft,  even  if  the  Com¬ 
pany’s  act  in  making  that  payment  was  a  breach  of 
its  obligation  to  the  noteholders;  and,  second,  the 
Bank  is  not  liable  for  accepting  the  Swartzell  Com¬ 
pany’s  check  in  payment  of  the  $635,000  indebtedness, 
even  if  in  making  that  payment  the  Swartzell  Com¬ 
pany  misappropriated  noteholders’  money. 
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—  A  — 

The  Payment  of  the  Overdraft 

Section  6  of  the  Uniform  Fiduciaries  Act  is  as  fol¬ 
lows: 

I 

“Sec.  6.  Check  Drawn  by  and  Payable  to 
Fiduciary. — If  a  check  is  drawn  by  a  fiduciary 
as  such,  payable  to  the  fiduciary  personally, 
and  is  thereafter  transferred  by  the  fiduciary, 
whether  in  payment  of  a  personal  debt  of  the 
fiduciary  or  otherwise,  the  transferee  is  not 
bound  to  inquire  whether  the  fiduciary  ijs  com¬ 
mitting  a  breach  of  his  obligation  as  fiduciary  in 
transferring  the  instrument,  and  is  not  charge¬ 
able  with  notice  that  the  fiduciary  is  committing 
a  breach  of  his  obligation  as  fiduciary  unfess  he 
takes  the  instrument  with  actual  knowledge  of 
such  breach  or  with  knowledge  of  such  facts  that 
his  action  in  taking  the  instrument  amounts  to 
bad  faith.’ ’ 

(D 

The  depositors  in  the  fiduciary  account,  soj  desig¬ 
nated  by  its  title,  had  the  legal  right  to  draw  a  check 
for  all  or  any  part  of  the  funds  in  that  deposit,  if  the 
check  was  signed  as  the  deposit  was  entered.  It  is 
familiar  law  that  the  relation  between  the  bank  and  its 
customer  is  that  of  debtor  and  creditor  rather  than  a 
trust  relationship.  The  bank  owes  the  customer  so 
much  money.  This  is  equally  so  whether  the  deposit 
is  of  trust  moneys  or  funds  which  are  impressed  with 
no  trust.  The  bank  simply  becomes  indebted  to  the 
depositor  in  his  fiduciary  capacity.  Red  field  On  the 
Law  of  Commercial  Paper ,  Sec.  592;  3  R.C.L.  Sec.  149, 
and  a  host  of  cases. 

It  is  of  course  indisputable  that  if  a  trustee  makes  a 
deposit  in  a  bank  in  a  trust  account,  the  bank  does  not 
become  a  trustee  of  the  money.  “A  general  deposit, 
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though  it  be  a  deposit  of  trust  funds  placed  to  the 
credit  of  the  depositor  ‘as  trustee’,  creates  the  relation 
of  debtor  and  creditor  between  the  depository  bank 
and  the  depositor.  The  trustee  becomes  creditor  of 
the  bank,  and  holds  his  claim  against  the  bank  in  trust 
for  the  beneficiary”;  i.e.,  the  Shoreham  Building  note¬ 
holders.  (34  Harvard  Law  Review  454) 

The  fiduciary  had  the  legal  right*  to  deposit  the 
check,  drawn  on  the  fiduciary  account,  in  the  Swartzell 
Company’s  personal  account,  without  imposing  any 
liability  on  the  Bank,  even  if  in  fact  the  act  of  drawing 
that  check  and  depositing  the  fund  in  the  fiduciary’s 
personal  account  was  a  misappropriation.  Of  this  no 
doubt  is  permissible  in  view  of  the  language  of  Section 
9  of  the  Uniform  Fiduciaries  Act  which  is  as  follows : 

“Sec.i  9.  Deposit  in  Fiduciary’s  Personal 
Account. — If  a  fiduciary  makes  a  deposit  in  a 
bank  to  his  personal  credit  of  checks  drawn  by 
him  upon  an  account  in  his  own  name  as  fiduciary, 
the  bank  receiving  such  deposit  is  not  bound  to 
inquire  whether  the  fiduciary  is  committing  there¬ 
by  a  breach  of  his  obligation  as  fiduciary ;  and  the 
bank  is  authorized  to  pay  the  amount  of  the  de¬ 
posit  or  any  part  thereof  upon  the  personal  check 
of  the  fiduciary  without  being  liable  to  the  princi¬ 
pal,  unless  the  bank  receives  the  deposit  or  pays 
the  check  with  actual  knowledge  that  the  fiduciary 
is  committing  a  breach  of  his  obligation  as  fidu¬ 
ciary  in  making  such  deposit  or  in  drawing  such 
check,  or  with  knowledge  of  such  facts  that  its 
action  in  receiving  the  deposit  or  paying  the  check 
amounts  to  bad  faith.” 

In  Empire  Trust  Company  v.  C-ahan ,  274  U.  S.  473, 
the  Court  said: 

“The  petitioner  [bank],  in  permitting  the  son 
[agent]  to  draw  out  the  money  was  permitting 
only  what  it,  like  the  respondent’s  banks,  would 
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have  been  bound  to  allow  even  if  the  deposit  had 
been  earmarked  as  a  trust  .  .  .  ‘The  transactions 
of  banking  in  a  great  financial  center  are  not  to  be 
clogged,  or  their  pace  slackened,  by  over-bjurden- 
some  restrictions.’  ”  (Italics  ours) 

Plaintiffs  place  great  stress  on  the  words  “tor  ac¬ 
count  of  holders  of  notes  described  in  said  trust,” 
which  are  part  of  the  name  or  title  in  which  thp  July 
16th  deposits  were  entered.  These  words  were  part 
of  the  description  of  the  payee  of  the  checks  from  the 
New  York  Title  Company  and  the  Shoreham  Invest¬ 
ment  Company.  They  were  the  equivalent  of  thp  pro-  y 
vision  of  the  deed  of  trust  which  constituted  Swprtzell 
Company  the  agent  of  the  noteholders  and  provided 
for  payment  “at  the  office  of  Swartzell,  Rheem  &)  Hen- 
sey  Company  .  .  .  for  the  use  and  benefit  of  tpe  re¬ 
spective  holders  of  said  notes”.  The  words  u^ed  in 
the  title  of  the  account  had  no  other  or  different  ef¬ 
fect  than  if  the  account  had  been  opened  in  the  name 
of  “Swartzell,  Rheem  &  Hensey  Company,  agept  for 
holders  of  notes  described  in  said  trust”.  The  Bank 
not  only  had  the  legal  right,  but  was  under  thp  im¬ 
perative  legal  duty,  to  honor  any  check  signed  ip  the 
name  in  which  the  account  was  entered,  drawn  against 
that  account  by  Swartzell  Company  and  Swartzeljl  and 
Rheem,  Trustees.  This  of  course  is  not  open  tcj  dis¬ 
pute  in  view  of  the  decision  of  this  Court  in  respect  of 
that  very  account  in  Rho derick  v.  Swartzell  wher^  the 
Court  held  that  the  action  of  the  depositors  when  they 
“checked  out  the  fund  to  the  agents  and  relinquished 
any  right  of  their  own  to  its  control”  constituted  “its 
transfer  to  Swartzell  Company,  and  that  Company  re¬ 
ceived  it,  as  the  deed  provided,  in  full  discharge  of  the 
indebtedness  secured”  (62  App.  D.  C.  at  185;  6f5  F. 
(2d)  at  818). 

Neither  by  reason  of  the  title  in  which  the  July  fL6th 
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deposits  were  entered,  or  otherwise,  did  the  Bank  owe 
any  duty  to  the  noteholders.  There  was  no  privity  be¬ 
tween  it  and  them.  They  had  “  constituted  Swartzell 
Company  agents  to  collect  their  money”.  “Their 
confidence  in  Swartzell  Company  was  complete.  It 
was  their  agent  to  receive  their  money”  (62  App. 
D.  C.  at  187 ;  65  F.  (2d)  at  820). 

This  Court  said  in  Simpson  v.  Stern — 

“In  this  instance  the  noteholders  appointed  the 
Swartzell  Company  as  agent  to  collect  their 
money  upon  the  faith  that  the  Company  would 
thereupon  pav  the  same  over  to  them”  (70  Fed. 
(2d)  765,  768";  63  App.  D.  C.  161,  164). 

The  trustees  were  not  agents  to  receive  payment  of 
the  notes.  ,  This  Court  expressly  pointed  that  out  in 
the  Rlioderick  case.  When  they  joined  with  the  Com¬ 
pany  in  transferring  the  fund  to  the  latter  there  oc¬ 
curred  exactly  what  plaintiffs  authorized  when  they 
constituted  the  Company,  and  no  one  else,  their  agents 
to  collect  their  money.  If  it  is  intended  to  be  urged 
here  that  the  transfer  of  the  fund  to  Swartzell  Com¬ 
pany  was  improper,  the  all-sufficient  answer  is  that 
that  was  precisely  what  plaintiffs  authorized.  Ob¬ 
viously  the,  Bank  not  only  was  not  a  trustee  for  the 
noteholders  but  was  not  in  a  position  to  even  know 
who  they  were. 

“The  notes  were  outstanding  in  the  hands  of 
various  persons  residing  in  this  country  and 
abroad  whose  identity  and  location  were  known 
only  to  the  Swartzell  Company.  It  would  have 
been  an  impossible  task  for  Stern  [the  bank]  or 
his  successor  in  title  to  make  payment  directly  to 
such  noteholders.  Accordingly,  the  Swartzell 
Company  was  designated  in  the  notes  and  deed 
of  trust  as  agent  for  the  noteholders,  with  author¬ 
ity  to  receive  payment  of  the  debt  for  them.” 
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( Simpson  v.  Stern,  63  App.  D.  C.  161,  163 
(2d)  765,  767) 
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Moreover,  for  aught  the  Bank  knew,  the  Swartzell 
Company  might  have  been  the  owner  of  the  Shbreham 
Building  notes.  The  Company  was  in  fact  the  owner 
of  $3,500  of  the  notes  and  held  for  collection  $739,650 
of  such  notes  owned  by  other  persons  (S.  99  j).  See 
reference  to  similar  situation,  Simpson  v.  Steni,  70  F. 
(2d)  at  767;  62  App.  D.  C.  at  163. 

In  view  of  the  decision  of  this  Court  in  Rhoderick 
v.  Swartzell,  supra,  the  proposition  that  by  the  open¬ 
ing  of  the  account  on  July  16th  there  was  established 
between  the  Bank  and  the  depositors  an  ordinary 
creditor  and  debtor  relationship,  is  indisputably.  The 
depositors,  in  virtue  of  that  relationship,  had  thje  right 
to  check  out  that  fund,  and  the  Bank  was  under  the 
obligation  to  honor  its  check  therefor. 


(2) 


ank  to 


The  overdraft  constituted  a  loan  from  the  B^ 
Swartzell  Company.  Irrespective  of  the  fact  tliat  the 
teller  who  accepted,  and  the  vice-president  wpo  au¬ 
thorized  the  acceptance  of,  the  check  which  created  the 
overdraft  did  not,  at  the  time,  know  that  by  that  check 
Swartzell  Company  was  overdrawing  its  account,  the 
fact  is  of  course  that  the  Bank  allowed  the  overdraft 
and  thereby  made  a  loan  to  Swartzell  Company  pay¬ 
able  on  demand. 

In  United  States  v.  Allis,  73  Fed.  165,  at  page  178, 
the  Court  said: 

“An  overdraft  occurs  when  a  depositoij  of  a 
bank  checks  out  more  money  than  he  has  :n  the 
bank.  Sometimes  the  bank  permits  this  to  be  done 
without  security,  and  without  previous  arrange¬ 
ment;  and  sometimes  a  previous  arrangement  to 
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this  effect  is  made,  and  security  for  the  repayment 
of  that  amount  is  given,  and  a  rate  of  interest  is 
agreed  upon.  But  every  overdraft ,  whether  by 
previous  arrangement  or  not ,  and  ivhether  se¬ 
cured  or  not ,  and  whether  drawing  interest  or  not , 
is  a  loan (Italics  ours) 

In  Hennessey  Bros.  v.  Memphis  Natl.  Bank ,  129  Fed. 
557,  the  Court  said,  at  page  559: 

“An  overdraft  allowed  is  a  loan  due  on  demand 
and  mav  be  sued  for  as  such. ’  9 

To  the  same  effect  are  U.  S.  Fidelity  and  Guaranty 
Co.  v.  State  of  Oklahoma ,  43  Fed.  (2d)  532,  536;  Payne 
v.  Freer ,  91  N.  Y.  43,  48,  43  Am.  Rep.  640 ;  and  Faulk¬ 
ner  v.  Bank  of  Italy ,  69  Cal.  App.  370;  231  P.  380,  382. 

That  loan  was  paid  when  Swartzell  Company  deliv¬ 
ered  to  the  Bank  check  drawn  on  the  fiduciary  ac- 
count  to  its  order  and  by  it  endorsed  in  blank  so  as  to 
be  transferrable  by  delivery.  The  amount  of  it  was 
instantly  credited  by  the  Bank  to  Swartzell  Company 
as  cash.  It  is  settled  that  the  endorsement  of  a  check 
and  depositing  it  with  a  bank,  which  immediately 
credits  the  amount  thereof  to  the  account  of  the  payee 
and  endorsee  is  a  transfer  of  that  check  from  the 
payee  to  the  bank.  The  United  States  Supreme  Court 
so  expressly  held  in  Burton  v.  United  States ,  196  U.S. 
283.  In  that  case  the  Court  said,  at  page  297 : 

“The  defendant  had  an  account  with  the  bank, 
took  each  check  when  it  arrived,  went  to  the  bank, 
indorsed  the  check  which  was  payable  to  his  order, 
and  the  bank  took  the  check,  placed  the  amount 
thereof  to  the  credit  of  the  defendant’s  account, 
and  nothing  further  was  said  in  regard  to  the 
matter.  In  other  words,  it  was  the  ordinary  case 
of  the  transfer  or  sale  of  the  check  by  the  de¬ 
fendant  and  the  purchase  of  it  by  the  bank,  and 
upon  its  delivery  to  the  bank,  under  the  circum- 

\ 
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stances  stated,  the  title  to  the  check  passed  to  the 
bank  and  it  became  the  owner  thereof.” 

This  was  reaffirmed  in  City  of  Douglas  v.  Federal 
Reserve  Bank ,  271  U.S.  489. 

Cases  holding  that  the  endorsement  on  a  check  by 
the  customer  of  a  bank  “for  deposit”,  and  its  delivery 
to  the  bank  to  be  placed  to  the  customer’s  crecjit  con¬ 
stitutes  an  actual  transfer  of  title  to  the  check  to  the 
bank,  are  numerous.  American  Trust ,  etc.  v.  Gueder, 
150  Ill.  336,  37  N.E.  227 ;  American  Exchange  Bank 
v.  Loretta  Company ,  165  Ill.  103,  46  N.E.  20^;  Na¬ 
tional  Commerce  Bank  v.  Miller ,  77  Ala.  168,  54  Am. 
Rep.  50 ;  Midwest  National  Bank  v.  Niles  Bank ,  109  la. 
752,  180  N.W.  880;  Sisseton  Live  Stock  Association  v. 
Drovers  Bank ,  164  Minn.  484,  206  N.W.  394;  r\ourth 
National  Bank  v.  Mayer ,  89  Ga.  108, 14  S.E.  891 ;  Ditch 
v.  Western  National  Bank,  79  Md.  192.  That  tie  en¬ 
dorsement  and  delivery  by  Swartzell  Company,  the 
payee,  of  the  check  on  the  fiduciary  account  of  Swart- 
zell  Company  and  Swartzell  and  Rheem,  Trusteejs,  re¬ 
sulting  in  the  credit  of  the  amount  of  the  cheqk  to 
Swartzell  Company,  constituted  a  “transfer”  and 
made  the  Bank  the  “transferee”,  within  the  meaning 
of  the  provisions  of  the  Uniform  Fiduciaries  Abt,  is 
textbook  law.  5  Micliie  on  Banks  and  Banking,  73. 
The  question  is  at  rest  in  this  jurisdiction  in  vi6w  of 
Burton  v.  United  States,  196  U.S.  283,  and  City  of 
Douglas  v.  Federal  Reserve  Bank,  271  U.S.  489,  siipra. 

The  overdraft  was  a  debt  of  Swartzell  Compaiky  to 
the  Bank.  The  fiduciary  check,  which  the  Bank  re¬ 
ceived  in  payment  of  that  debt,  was  drawn  by  the  fidu¬ 
ciary  as  such,  payable  to  the  fiduciary  personally,  and 
transferred  by  the  fiduciary  in  payment  of  its  detyt  to 
the  Bank.  All  of  this  being  indisputable,  we  turn 
again  to  the  language  of  Section  6  of  the  Uniform 
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Fiduciaries  Act  and  emphasize  how  clearly  and  pre¬ 
cisely  it  covers  these  exact  facts : 

i ‘Sec.  6.  Check  Drawn  by  and  Payable  to 
Fiduclary. — If  a  check  is  drawn  by  a  fiduciary  as 
such ,  payable  to  the  fiduciary  personally,  and  is 
thereafter  transferred  by  the  fiduciary,  whether 
in  payment  of  a  personal  debt  of  the  fiduciary  or 
otherwise,  the  transferee  is  not  bound  to  inquire 
'whether  the  fiduciary  is  committing  a  breach  of 
his  obligation  as  fiduciary  in  transferring  the  in¬ 
strument,  and  is  not  chargeable  with  notice  that 
the  fiduciary  is  committing  a  breach  of  his  obli¬ 
gation  as  fiduciary  unless  he  takes  the  instrument 
with  actual  knoivledge  of  such  breach  or  with 
knoivledge  of  such  facts  that  his  action  in  taking 
the  instrument  amounts  to  bad  faith.'7 

We  submit  that  the  clear  language  of  Section  6  elim¬ 
inates  any  doubt  of  the  soundness  of  our  point  that  no 
liability  attached  to  the  Bank  because  of  its  accept¬ 
ance,  in  payment  of  the  overdraft,  of  a  check  drawn 
on  the  fiduciary  account  to  the  personal  order  of  the 
Swartzell  Company  and  by  it  transferred  to  the  Bank. 
Precisely  that  transaction  is  covered  bv  Section  6. 

w  %> 

If  there  could  be  any  possible  doubt  on  this  subject, 
it  disappears  when  we  examine  Sections  4,  5  and  6  to¬ 
gether.  These  three  sections  make  a  marked  distinc¬ 
tion  between  the  liability  of  persons  receiving  checks 
(1)  payable  to  a  fiduciary  as  such  and  endorsed  by 
him  as  fiduciary  (Section  4) ;  (2)  drawn  by  a  fiduciary 
as  such,  (a)  payable  to  a  third  person  who  is  a  credi¬ 
tor  of  the  fiduciary  personally  (Section  5),  and  (b) 
payable  to  the  fiduciary  personally  (Section  6). 
For  reasons  satisfactory  to  itself  the  Legislature  has 
made  this  distinction,  and  made  it  most  clearly.  The 
draftsmen  of  the  Uniform  Fiduciaries  Act,  the  Na¬ 
tional  Conference  of  Commissioners  on  Uniform  State 
Laws,  grouped  these  three  sections  for  discussion  in 
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one  note  from  which  we  quote  (Uniform  Laws  [Anno¬ 
tated,  Vol.  9,  pp.  151-3) : 

4 1  Commissioners’  Notes 

“Sections  4,  5  and  6  deal  with  holders  of  nego¬ 
tiable  paper  drawn  or  indorsed  by  fiduciaries.  .  .  . 

“Where  it  appears  on  the  face  of  the  instru¬ 
ment  that  it  is  drawn,  made  or  indorsed  by  a 
fiduciary  the  courts  have  usually  ignored  the  Ne¬ 
gotiable  Instruments  Law,  and  have  simply  said 
that  the  payee  or  indorsee  is  bound  to  make  in¬ 
quiry  as  to  the  authority  of  the  fiduciary,  hnd  is 
negligent  if  he  fails  to  make  such  inquiry.  And 
yet  it  is  well  settled  that  where  there  is  nqthing 
on  the  face  of  the  instrument  to  indicate  any 
equity,  one  may  be  a  holder  in  due  course  whether 
negligent  or  not  unless  he  acts  in  bad  faitl^.  In 
cases  where  the  fiduciary  relation  appears  pn  the 
face  of  the  instrument  it  seems  that  the  courts  un¬ 
consciously  substitute  the  objective  test  of  negli¬ 
gence  for  the  subjective  test  laid  down  by  the 
N.I.L. 

“The  effect  of  these  sections  [4,  5  and  6]  is  to 
bring  cases  involving  .fiduciaries  into  harmony 
with  the  principle  intended  to  be  laid  dovm.  in 
the  Negotiable  Instruments  Law,  Sec.  56.  They 
supplement  but  do  not  in  any  way  contradict  the 
Negotiable  Instruments  Law. 

“Sections  4 — 6  cover  two  situations  requiring 
different  rules: 

“1.  Where  the  instrument  is  not  given  in  a 
transaction  known  by  the  taker  to  be  for  the  per¬ 
sonal  benefit  of  the  fiduciary. 

“Here  the  taker  should  not  be  bound  to  make 
inquiry.  The  presumption  should  be  thai  the 
transaction  is  proper  and  the  presumption  should 
be  rebutted  only  by  proof  of  actual  knowledge 
that  it  is  improper,  or  proof  of  bad  faith.  The 
taker  should  be  liable  not  only  where  he  has  hctual 
knowledge  that  the  fiduciary  is  acting  improperly 
but  also  where  he  acts  in  bad  faith,  as  for  exam- 
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pie,  where  he  suspects  that  the  fiduciary  is  acting 
improperly  and  deliberately  refrains  from  investi¬ 
gating  in  order  that  he  may  avoid  knowledge 
that  the  fiduciary  is  acting  improperly.  The  test 
however  should  not  be  the  objective  test  of  neg¬ 
ligence  but  the  subjective  test  of  bad  faith. 

“2.  T^here  the  instrument  is  given  in  a  trans¬ 
action  known  to  be  for  the  personal  benefit  of  the 
fiduciary  a  distinction  is  made  between 

“(1)  Cases  where  an  instrument  payable  to  the 
.  .  .  fiduciary  as  such,  is  indorsed  and  transferred 
in  payment  of  ...  a  personal  debt  of  the  fiduciary 
(Section  4),  and  also 

“(2)  Cases  where  an  instrument  is  drawn  .  .  . 
by  the  fiduciary  as  such,  and  payable  to  a  per¬ 
sonal  creditor  of  the  fiduciary  and  delivered  to  the 
creditor  in  payment  of  ...  a  personal  debt  of 
the  fiduciary  (Section  5)  on  the  one  hand;  and 

“(3)  Cases  where  an  instrument  is  drawn  .  .  . 
by  the  fiduciary  as  such ,  payable  to  the  fiduciary 
personally  and  indorsed  by  him  to  his  personal 
creditor .  (Section  6.) 

“In  cases  (1)  and  (2)  there  is  a  strong  presump¬ 
tion  that  the  fiduciary  is  acting  improperly.  In 
(3)  [which  is  the  case  here  at  bar  insofar  as  it 
relates  to  the  payment  of  the  debt  created  by  the 
overdraft]  however  it  may  very  well  be  that  the 
fiduciary  was  entitled  to  receive  payment  out  of 
his  principal’s  funds,  as  where  the  principal  is 
indebted  to  him  for  salary,  commissions,  reim¬ 
bursements  for  expenses  [or,  we  may  interpolate, 
for  the  value  of  notes  allocated  to  noteholders 
as  reinvestments],  dividends,  or  the  like.  It  is 
therefore  provided  in  case  (3)  [the  case  here] 
that  the  creditor  should  not  be  liable  unless  he 
has  actual  knowledge  that  the  fiduciary  vras  act¬ 
ing  improperly,  or  acts  in  bad  faith.  But  in  (1) 
and  (2)  the  holder  is  liable  unless  the  fiduciary 
was  in  fact  acting  properly.  This  distinction  is 
drawn  in  the  Massachusetts  cases  cited  in  34  Har¬ 
vard  Law  Review  454,  note  26.” 
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Even  clearer,  if  that  were  necessary  or  possible, 
will  all  this  appear  when  Sections  7,  8  and  9  are 
grouped  for  comparison.  This  will  be  done  in  sub¬ 
division  B  below.  I 

: 

Of  the  only  two  cases  cited  in  plaintiffs’  briefs  de¬ 
cided  in  a  jurisdiction  where  the  Uniform  Fiduciaries 
Act  has  been  enacted,  one  is  Pennsylvania  Co.  for  In¬ 
surance  on  Lives  Granting  Annuities  v.  Ninth  Bank  & 
Trust  Co.,  306  Pa.  148.  Clearly  the  result  in  thaf  case, 
on  the  facts,  was  right.  A  statement  in  the  opinion, 
however,  respecting  the  provision  of  the  Uniform  Fid¬ 
uciaries  Act  applicable  to  cases  where  the  fiduciary 
as  such  draws  a  check  payable  to  the  order  of  th<b  fidu¬ 
ciary  personally  and  transfers  that  check  to  a  creditor 
in  payment  of  a  personal  debt,  is  erroneous.  Indeed, 
the  Pennsylvania  Court,  entirely  overlooking  Section 
6  of  the  Fiduciaries  Act,  cites  Section  5  as  applicable 
to  the  situation  expressly  covered  by  Section  p  and 
not  in  any  way  referred  to  in  Section  5.  Hereinafter 
we  shall  present  what  we  believe  to  be  the  explanation 
of  this  palpable  error. 

The  facts  in  the  case  of  Pennsylvania  Co.,  etc.  v. 
Ninth  Bank  were  these:  Theodore  E.  Nickles  was 
trustee  of  the  Estate  of  Charles  F.  Hall.  He  wa$  also 
vice-president  of  the  Northern  (which  beeam<^  the 
Ninth)  Bank,  and  carried  the  Hall  Estate  account  in 
that  Bank.  He  also  carried  therein  his  personal  ac¬ 
count.  On  September  24,  1924,  the  latter  was  over¬ 
drawn  to  the  amount  of  $2754.11.  On  that  date  Nickles 
drew  a  check,  which  showed  on  its  face  that  it  was 
drawn  on  the  Hall  Estate  account,  having  printdd  on 
it  4 ‘Estate  of  Charles  F.  Hall,  Dec’d,”  to  his  own 
order  in  the  sum  of  $4000.  The  next  day  he  deposited 
this  check  in  his  personal  account,  thereby  paying  his 
personal  debt  to  the  Bank.  This  was,  in  fact,  a  mis- 


58 


appropriation  of  Hall  Estate  funds  and,  upon  the  dis¬ 
covery  of  that  fact  after  the  death  of  Nickles,  sub¬ 
stituted  trustees  of  the  Hall  Estate  brought  this  ac¬ 
tion. 

Holding  that  the  allowance  of  the  overdraft  was  a 
loan,  paid  by  the  fiduciary  funds,  the  Court  found  the 
Bank  liable  because  it  had  knowledge  of  the  fact  of 
misappropriation.  The  Court  said  as  to  this: 

4 4 In  the  instant  case  no  action  by  any  one  was 
necessary  to  inform  the  bank,  as  it  had  knowledge 
of  all  the  facts  essential  to  show  a  breach  of 
trust.’  ’ 

Nickles,  as  vice-president  for  the  bank,  had  acted 
for  it  in  the  transaction. 

In  the  course  of  its  opinion,  referring  to  the  Fiduci¬ 
aries  Act,  the  Pennsylvania  Court  in  this  case  said 
(306  Pa.  148,  at  pp.  152-3) : 

4  4  It  is  w^ell  settled  that  one  who  accepts  a  check 
drawn  on  a  trust  account  to  the  order  of  the 
trustee  in  payment  of  a  personal  debt  of  the 
trustee  is  liable  to  the  beneficiary  if  the  trustee 
has  committed  a  breach  of  his  obligation:  Nor- 
ristown-Penn  Trust  Co.  v.  Middleton,  300  Pa. 
522;  *  #  *.  This  principle  was  incorporated 
in  the  Uniform  Fiduciaries  Act  .  .  .  section  fc— 
which  expresses  the  law  as  theretofore  existing: 
Norristown-Penn  Trust  Co.  v.  Middleton,  supra.” 

An  examination  of  Section  5,  cited  by  the  Court, 
will  disclose  immediately  that  it  is  not  concerned 
with  the  case  of  44a  check  drawn  on  a  trust  account 
to  the  order  of  the  trustee”.  Indeed,  as  shown  by 
its  title  and  its  context,  Section  5  is  exclusively  con¬ 
cerned  with  the  case  of  a  4  4  Check  Deawn  by  Fiduciary 
Payable  to  Third  Person”. 

If  the  Pennsylvania  Court  had  been  dealing  with  a 
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check  drawn  on  a  trust  account  to  the  order  of  the 
trustee  as  such ,  and  endorsed  directly  to  a  creditor  in 
discharge  of  a  personal  debt  of  the  trustee,  tien  its 
statement  of  the  settled  law  would  have  been  correct, 
though  its  citation  of  Section  5  in  support  of  that 
statement  would  have  been  erroneous.  But  in  the 
Ninth  Bank  case  the  check  before  the  Court  was  such 
as  is  clearly  described  in  Section  6  of  the  Fiduciaries 
Act,  namely,  4 ‘a  check  drawn  by  a  fiduciary  ai  such, 
payable  to  the  fiduciary  personaly”.  We  repeat,  with 
such  a  case  Section  5  has  nothing  to  do.  Such  a  case 
is  exclusively  governed  by  Section  6.  And  yet  Section 
6  is  not  mentioned  by  the  Pennsylvania  Couijt,  and 
Section  5,  inapplicable  to  the  check  in  that  case  which 
the  Court  had  before  it,  is  cited  in  support  of  its 
erroneous  statement  of  the  law. 

Though  we  believe  what  we  have  said  shows  beyond 
doubt  that  the  statement  in  the  Pennsylvania  case 
cited,  as  to  the  principle  incorporated  in  the  Uniform 
Fiduciaries  Act,  is  inaccurate,  we  nevertheless,  to 
make  doubly  clear  its  erroneous  character,  herb  par¬ 
allel  the  Pennsylvania  Court’s  statement  with  thb  pro¬ 
vision  of  Section  6  of  the  Act,  supplying  the  emphasis : 
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Statement  of  the  Supreme 

Court  of  Pennsylvania 
in — 

Pennsylvania  Co.,  etc.  vs. 
Ninth  Bank  &  Trust  Co., 
306  Pa.  148,  158  Atl.  251 : 

1  i  It  is  well  settled  that 
one  who  accepts  a  check 
on  a  trust  account  to  the 
order  of  the  trustee  in 
payment  of  a  personal 
debt  of  the  trustee  is  liable 
to  the  beneficiary  if  the 
trustee  has  committed  a 
breach  of  his  obligation. 
.  .  .  This  principle  was 
incorporated  in  the  Uni¬ 
form  Fiduciaries  Act  .  . 
Sec.  5.” 


Provision  of  Sec.  6  of  the 
Uniform  Fiduciaries 
Act. 

“If  a  check  ...  is  drawn 
by  a  fiduciary  as  such  .  .  . 
payable  to  the  fiduciary 
personally  .  .  .,  and  is 
thereafter  transferred  by 
the  fiduciary,  whether  in 
payment  of  a  personal 
debt  of  the  fiduciary  or 
otherwise,  the  transferee 
is  not  bound  to  inquire 
whether  the  fiduciary  is 
committing  a  breach  of  his 
obligation  as  fiduciary  in 
transferring  the  instru¬ 
ment,  and  is  not  charge¬ 
able  with  notice  that  the 
fiduciary  is  committing  a 
breach  of  his  obligation  as 
fiduciary  unless  he  takes 
the  instrument  with  actual 
knowledge  of  such  breach 
or  with  knowledge  of  such 
facts  that  his  action  in 
taking  the  instrument 
amounts  to  bad  faith.” 


So  interesting  was  this  conflict  between  the  lan¬ 
guage  of  the  Court  and  the  language  of  the  Leg¬ 
islature,  that  we  obtained  from  Pennsylvania  the 
complete  transcript  of  record  and  the  briefs  of  ap¬ 
pellants  and  appellees  in  the  Ninth  Bank  case.  There 
we  found  the  amazing  fact  that,  although  the  check 
involved  in  that  case  was  “drawn  by  a  fiduciary  as 
such,  payable  to  the  fiduciary  personally”  (to  quote 
Section  6),  that  section  was  not  called  to  the  atten¬ 
tion  of  either  the  trial  Court  or  the  Supreme  Court. 
It  was  not  mentioned  in  any  of  the  briefs  of  counsel 
in  the  case.  Indeed,  Sections  5,  8  and  9  of  the 
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Fiduciaries  Act,  none  of  which  relates  to  aj  check 
drawn  by  the  fiduciary  as  such  and  payable  to  the 
order  of  the  fiduciary  personally  and  by  him  trans¬ 
ferred  by  endorsement  to  his  creditor,  were  the  only 
ones  called  to  the  attention  of  the  Court  by  qounsel 
for  either  appellants  or  appellees.  The  case  directly 
and  exclusively  involved  a  check  drawn  by  the  fiduciary 
as  such,  payable  to  the  order  of  the  fiduciary  per¬ 
sonally  and  by  him  transferred  in  payment  of  a  per¬ 
sonal  debt,  and  yet  the  section  expressly  cohering 
such  a  case  was  not  called  to  the  attention  of  either 
the  trial  or  the  appellate  court.  This,  we  submit, 
clearly  explains  the  overlooking  by  those  counts  of 
Section  6. 


In  Pennsylvania  Co.,  etc.,  v.  Ninth  Bank,  supra,  the 
doctrine  of  the  earlier  case  of  Norristown-Penn  Co.  v. 
Middleton ,  300  Pa.  St.  522,  is  misconstrued.  The 
N orristoiun  case  was  one  involving  checks  drawnl  by  a 
fiduciary  as  such,  upon  the  fiduciary  account,  made 
payable  to  the  order  of  a  creditor  of  the  fiduciary^,  and 
accepted  by  that  creditor  in  discharge  of  the  fiduciary’s 
personal  obligation.  Section  5  of  the  Uniform  Fidu¬ 
ciaries  Act  applies  to  that  situation  and  was  correctly 
applied  to  it  in  the  Norristown  case.  In  that  case 
Moyer,  assistant  treasurer  of  the  Trust  Company, 
maintained,  in  his  own  name  and  for  his  personal  ac¬ 
count,  a  speculative  stock  account  with  Middletpn,  a 

i  7 

stock  broker.  Middleton  received  from  Moyer  five 
checks  drawn  by  him  in  his  capacity  as  assistant  treas¬ 
urer,  and  so  designated  on  the  face  of  each,  and  ac¬ 
cepted  and  applied  them  to  the  personal  obligations 
of  the  assistant  treasurer  with  the  broker.  The  Quak¬ 
ing  and  using  of  these  checks  in  fact  constituted  the 
embezzling  by  Moyer  of  Trust  Company  funds.  Four 
of  the  checks,  signed  by  Moyer  as  assistant  cashier, 
were  made  payable  directly  to  Middleton.  The  Cpurt 
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held  that  under  the  express  provisions  of  Section  5  t>f 
the  Uniform  Fiduciaries  Act  Middleton  was  liable  to 
the  Trust  Company  in  respect  to  these  four  checks. 
One  of  the  five  checks  was  drawn  by  Moyer  as  assistant 
treasurer  and  on  its  face  was  payable  to  the  order  of 
S.  Miller,  a  fictitious  person.  Moyer  endorsed  the  fic¬ 
titious  name,  “S.  Miller,”  on  that  check,  and  kept  it 
in  his  possession  for  some  time,  and  then  transferred 
it,  without  endorsement  by  him,  to  Middleton  in  pay¬ 
ment  of  his,  Moyer’s,  personal  debt  (300  Pa.  St.  at  p. 
525).  Having  disposed  of  the  first  four  checks,  drawn 
by  the  fiduciary  as  such  and  payable  directly  to  the 
order  of  Middleton,  in  discharge  of  the  personal  debt 
of  the  fiduciary  to  the  payee,  and  having — obviously 
correctly — held  that  under  Section  5  of  the  Act  Middle- 
ton  vras  liable  to  the  Trust  Company  for  the  amount  of 
those  checks,  which,  in  fact,  were  for  embezzled  funds, 
the  Court  then  took  up  the  check  made  payable  to  the 
fictitious  “S.  Miller”  and  considered  it  in  the  light  of 
other  provisions  of  the  Act.  With  respect  to  this 
check  the  Court  said  that  the  question  was  far  more 
difficult  than  regarding  the  other  four,  but  pointed  out 
that  the  trial  Court  submitted  to  the  jury  the  question 
of  the  bad  faith  of  Middleton,  the  broker,  in  accepting 
this  check  from  Moyer  for  his  personal  debt.  Under 
the  evidence  in  the  case  the  jury  found  that  the 
broker’s  action  in  taking  that  instrument  amounted  to 
bad  faith.  Hence,  under  the  express  provisions  of  the 
Act,  as  well  as  of  any  rule  of  law,  in  view  of  the  finding 
of  the  jury  on  the  question  of  fact  as  to  good  or  bad 
faith,  Middleton  was  liable  to  the  Trust  Company. 

The  case  of  Norristown-Penn  Trust  Co.  v.  Middleton 
did  not  concern  any  instance  of  a  check  drawn  by  the 
fiduciary  as  such  to  the  order  of  the  fiduciary  person¬ 
ally  and  by  him  transferred  in  payment  of  a  personal 
debt  due  from  him  to  the  transferee.  Not  one  of  the 
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five  checks  was  made  payable  to  the  fiduciary.  All  of 
them,  as  was  apparent  on  their  face,  were  checks  tlrawn 
by  a  fiduciary  as  such.  The  payee  of  four  of  thejn  was 
Middleton,  who  received  and  accepted  them  in  payment 
of  a  personal  debt  of  the  fiduciary  drawer.  Under  the 
plain  language  of  Section  5,  irrespective  of  any  ques¬ 
tion  of  good  or  bad  faith,  Middleton  was  liable  to  the 
Norristown  Trust  Company  whose  funds  were  em¬ 
bezzled  bv  the  drawer  under  cover  of  these  Checks. 
* 

As  to  the  fifth  check,  which,  likewise,  as  appealed  on 
its  face,  was  drawn  by  a  fiduciary  as  such,  but  which 
was  not  drawn  to  the  order  of  the  fiduciary  person¬ 
ally,  the  fact  finding  of  the  jury,  supported  by  evidence 
sufficient  to  permit  the  submission  of  that  question  to 


the  jury,  that  Middleton  had  received  it  in  bad  faith, 
made  him  liable  to  the  Bank. 

The  foregoing  justifies,  we  submit,  our  statbment 
that  the  Court  in  Pennsylvania  Co.  v.  Ninth  Bank  mis¬ 
construed  the  Norristown  Trust  Company  dedision; 
and,  we  respectfully  submit,  with  great  deference  to 
the  Supreme  Court  of  Pennsylvania,  that  we  have 
shown  to  a  demonstration  that  that  Court’s  statement 


of  the  provisions  of  Section  5,  in  the  Ninth  Bank  case, 
is  unquestionably  erroneous,  and  its  complete  failure 
to  observe  the  provisions  of  Section  6,  applicable  to 
the  check  before  it,  deprives  the  decision  of  any  force 
whatever.  We  recur  again  to  the  irrefutable  state¬ 
ment  of  Professor  Gray: 

“Here  is  a  definite  statutory  rule:  If  a  deci¬ 
sion  agrees  with  it,  it  is  right ;  if  it  does  not  agree 
with  it,  it  is  wrong.”  ( Harvard  Law  Review 
April,  1934.) 


We  have  said  that  the  result  in  the  Ninth  Bank,  case 
was  correct  on  the  facts.  We  make  this  statement  be¬ 
cause  the  record  in  that  case  fully  justifies  the  conclu- 
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sion  that  the  Bank  had  actual  knowledge  that  the  faith¬ 
less  trustee,  its  own  officer,  who  acted  for  the  Bank  in 
the  transaction,  was  in  fact  committing  a  fraud  upon 
an  estate  of  which  he  vras  trustee,  the  trust  deposit 
account  being  carried  in  his  bank.  But  of  course  this 
does  not  make  the  case  an  authority  for  the  erroneous 
statement  found  in  the  opinion  with  respect  to  the  pro¬ 
vision  of  the  Fiduciaries  Act  applicable  to  checks 
drawn  by  a  fiduciary  to  his  own  personal  order  and  by 
him  transferred  to  another,  the  bank,  in  payment  of  his 
individual  obligation.  Under  any  provision  of  the 
Fiduciaries  i  Act  the  decision  reached  in  Pennsylvania 
Co.,  etc.,  v.  Ninth  Bank  was  correct  because  there  was 
a  misappropriation  by  the  fiduciary  and  actual  knowl¬ 
edge  thereof  by  the  bank. 

The  only  other  Uniform  Fiduciaries  Act  case  cited 
by  plaintiffs  here  is  Union  Bank  v.  Girard  Trust  Co., 
307  Pa.  488, 161  Atl.  865.  The  case  in  no  way  supports 
plaintiffs,  but,  on  the  contrary,  though  not  on  all 
fours  with  the  instant  case,  distinctly  upholds  our 
position  respecting  the  Fiduciaries  Act.  In  that 
case  the  defendant,  Girard  Trust  Company,  as  co¬ 
executor  of  the  Mitchell  Estate,  had  sold  to  McCul¬ 
loch,  president  of  the  Union  Bank,  700  shares  of 
Union  Bank  stock,  which  belonged  to  the  Mitchell 
estate.  In  payment  for  that  stock  the  Girard  Trust 
Company  had  taken  a  clearing  house  bill  issued  by  the 
Union  Bank,  of  which  McCulloch,  the  purchaser  of  the 
stock,  was  president.  That  due  bill  had  been  issued 
under  the  instructions  of  McCulloch,  and  was  signed  by 
Burton  and  Frank,  note  teller  and  assistant  treasurer, 
respectively,  of  the  Union  Bank.  The  issuance  of  the 
due  bill  constituted  a  misappropriation  of  Union  Bank 
funds  to  the  payment  of  a  personal  debt  of  McCulloch. 
But  the  due  bill  was  not  drawn  by  McCulloch  as  a 
fiduciary.  The  fiduciaries  who  signed  it  were,  as  we 
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have  stated,  Burton  and  Frank,  other  officers  of  the 
bank.  The  Supreme  Court  of  Pennsylvania  held  that 
McCulloch  was  not,  in  this  transaction,  a  fiduciary 
within  the  meaning  of  Section  5  of  the  Uniforjoi  Fiduci¬ 
aries  Act,  and  that  inasmuch  as  the  due  bill  was  signed 
by  persons  not  personally  interested  in  the  transaction, 
which  it  was  issued  to  cover,  there  could  be  nol  recovery 
unless  4 ‘actual  knowledge”  of  such  breach,  <j>r  knowl¬ 
edge  of  such  facts  that  the  Girard  Trust  Company’s 
action  in  taking  the  instrument  amounted  to  had  faith, 
was  proved.  The  former,  4 4  actual  knowledge, ’I’  was  not 
alleged,  and  the  Court  held  that  the  latter,  “knowledge 
of  such  facts  that  the  taking  of  the  instrument 
amounted  to  bad  faith,”  had  not  been  proved.}  A  trial 
court  judgment  for  the  plaintiff  was  reversed  ajnd  judg¬ 
ment  entered  for  defendant  in  the  Supreme  Cqurt.  In 
the  course  of  the  opinion  in  Union  Bank  v.  Girard  Trust 
Co.,  the  Court  said : 

4  4  In  issuing  this  due  bill,  Frank  and  Burton  were 
fiduciaries  within  the  meaning  of  the  jjniform 
Fiduciaries  Act  .  .  .  Section  5  controls  this  case. 
Under  Section  5  ...  we  have  a  due  bill  drawn  by 
registered  fiduciaries  4in  the  name  of  the  principal’ 
[Union  Bank]  to  defendant,  payee.  Th<^  fiduci¬ 
aries,  Burton  and  Frank,  who  drew  it,  are  pot  per¬ 
sonally  interested;  it  is  not  ‘payable  to  a  personal 
creditor  of  the  fiduciary  [or]  delivered  in  Payment 
of,  or  as  security  for,  a  personal  debt  of  thq  fiduci¬ 
ary  ’  who  drew  it.  According  to  section  5,  then,  the 
defendant  payee  was  not  bound  to  inquire  Vhether 
the  fiduciaries  who  drew  it  were  ‘committing  a 
breach  of  his  [their]  obligation  as  fiduciary  in 
drawing  or  delivering  the  instrument,  anct  is  not 
chargeable  with  notice  that  the  fiduciary  {is  com¬ 
mitting  a  breach  of  his  obligation  as  fiduciary,’  in 
the  absence  of  actual  knowledge  or  bad  faith.  Such 
bad  faith  on  the  part  of  defendant,  within  section  5 
is  neither  averred  nor  proved.  Defendant  was  en¬ 
titled  to  accept  the  bill  with  no  further  inquiry 
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than  to  see  that  the  registered  fiduciaries,  Burton 
and  Frank,  had  in  fact  executed  it  as  the  obliga¬ 
tion  of  the  clearing  house  member  who  held  them 
out  as  specifically  authorized  to  perform  that  act. 
As  there  is  nothing  on  the  face  of  the  instrument  to 
indicate  dishonest  taking  by  McCulloch  of  the 
bank’s  funds  to  pay  his  own  debt,  the  instrument 
was  good,  prima  facie,  in  defendant’s  hand,  as 
matter  of  law. 

4 ‘We  must  then  see  whether  there  is  any  evi¬ 
dence,  in  the  words  of  the  statute,  of  ‘actual 
knowledge  of  such  breach,’  i.  e.,  misappropriation, 
or  ‘knowledge  of  such  facts  that  his  [defendant’s] 
action  in  taking  the  instrument  amounts  to  bad 
faith.’  As  there  is  no  allegation  that  defendant 
had  ‘actual  knowledge’  of  misappropriation,  we 
consider  only  whether  there  is  evidence  of  knowl¬ 
edge  of  such  facts  that  defendant’s  action  in  tak¬ 
ing  it  amounted  to  bad  faith.  These  words  from 
section  5,  are  the  same  as  those  used  in  section  56 
of  the  Negotiable  Instruments  Law,  and  should 
have  the  same  construction  in  the  interest  of  de¬ 
sirable  uniformitv  in  the  construction  of  commer- 
cial  paper.  As  the  instrument  was  good  on  its 
face,  there  was  no  apparent  reason  for  inquiry;  it 
remained  good  until  shown  to  have  been  taken  in 
‘bad  faith,’  and  the  burden  of  proving  that  was  on 
plaintiff.  On  this  subject,  the  learned  trial  judge 
said:  ‘In  the  case  at  bar  we  find  that  the  payee 
had  knowledge  of  such  facts  that  his  [its]  action 
in  taking  the  instrument  amounted  to  bad  faith, 
and  so  was  bound  to  inquire  whether  the  fiduciary 
was  committing  a  breach  of  his  obligation  as  fiduci¬ 
ary  in  drawing  or  delivering  the  instrument.  .  .  . 
The  test  in  a  case  like  the  present  one,  where  bank 
funds  are  used  to  pay  the  personal  indebtedness 
of  a  bank  officer,  is  that  of  “duty  of  inquiry”  and 
not  that  of  bad  faith.’  If  the  evidence  supported 
the  finding  that  defendant  ‘payee  had  knowledge 
of  such  facts  that  [its]  action  in  taking  the  instru¬ 
ment  amounted  to  bad  faith,’  it  would  have  been 
dishonest  to  take  the  due  bill  because  of  this  sub¬ 
jective  bad  faith,  and,  that  fact  established,  inquiry 
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would  have  elicited  nothing  more,  and  would  have 
no  further  place  in  the  problem,  and  plaintiff's 
right  to  get  back  its  money  would  be  established; 
this  would  follow,  not  because  no  inquiry  was 
made,  but  because  of  defendant 's  knowledge  of  the 
officer's  breach  of  trust  without  inquiry.  Tlnquiry 
is  unnecessary  if  a  payee  already  knows  the  facts ; 
it  may  be  necessary  when  the  facts  are  no^  known. 
When  it  is  decided  that  inquiry  should  have  been 
made,  and  was  not,  a  taker  will  be  held  to  have 
acted  in  bad  faith,  if  inquiry  should  have  elicited 
the  officer's  misappropriation;  a  payee  is  not  ex¬ 
cused  for  not  discovering  what  he  could  so  have 
learned.  As,  earlier  in  his  adjudication,  the  judge 
had  made  a  definite  finding  of  fact  that 4  defendant 
failed  to  make  any  inquiry  whatever  into  the  au¬ 
thority  of  McCulloch,'  and  apparently  put  his  de¬ 
cision  on  that  ground,  it  may  be,  that  what  was 
said  about  ‘bad  faith,'  in  the  extract  quoted  above, 
was  intended  to  be  an  inference  from  the  fiilding  of 
fact  that  no  inquiry  was  made.  But,  that)  merely 
brings  the  question  back  to  the  starting  poijit  with¬ 
out  demonstrating  anything,  because  there  was 
nothing  on  the  face  of  the  due  bill  to  make  inquiry 
necessary;  under  the  statute,  it  was  unnecessary. 

“Laying  the  due  bill  aside,  then,  is  thcfere  evi¬ 
dence  of  bad  faith  in  the  record?  We  can  find 
none.  When  the  evidence  is  examined,  it  is  mani¬ 
fest  that  defendant  acted  in  good  faith  fi^om  be¬ 
ginning  to  end ;  there  was  no  motive  for  oir  profit 
in  wrongdoing.  Section  1  of  the  act  provides  that 
‘A  thing  is  done  “in  good  faith"  within  th^  mean¬ 
ing  of  this  act,  when  it  is  in  fact  done  hbnestly, 
whether  done  negligently  or  not.'  The  exbcutors 
delivered  the  stock  at  the  same  price  for  which 
they  had  a  bid  in  competition  with  McCulloch's; 
defendant  gave  value  for  the  due  bill.  It  is  rea¬ 
sonable  to  assume  that  if  the  executors  had 
doubted  McCulloch's  integrity,  they  would  have 
sold  to  Smith  &  Co.  and  not  to  a  buyer  whose 
standing  was  questionable.  .  .  .  The  mere  fact 
that  a  bank  officer  was  buying  something  and 
using  the  facilities  of  his  bank  to  make  payment, 
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will  certainly  not  support  an  inference  of  bad  faith 
or  wrongdoing ;  the  statute  recognizes  that  an  offi¬ 
cer  of  a  bank  may  be  a  customer  of  the  bank  (Act 
of  June  14, 1901,  P.  L.  561,  amended  April  26, 1929, 
P.  L.  812),  and  the  Uniform  Fiduciaries  Act  is 
drawn  with  that  fact  in  contemplation  ...” 

In  view  of  the  repeated  italicized  references  in  plain¬ 
tiff's  brief  in  the  case  at  bar  to  the  fact  that  Rheem  was 
a  director  of  the  Riggs  Bank,  we  call  attention  to  the 
statement  just  quoted,  certainly  more  emphatically  ap¬ 
plicable  to  a  mere  director  than  to  an  active  officer. 

We  have  quoted  at  this  great  length  from  Union 
Bank  v.  Girard  Trust  Company  because  it  is  the  only 
Fiduciaries  Act  case,  other  than  the  Ninth  Bank  case 
above  examined,  cited  in  either  of  plaintiff's  briefs 
here.  We  submit  that  the  quotation  shows  that  the 
case  so  far  from  supporting  plaintiffs,  upholds  de¬ 
fendant.  In  that  opinion  the  Court,  in  rejecting  plain¬ 
tiff's  arguments,  uses  language  applicable  to  plaintiffs’ 
contentions  here,  saying  they  ‘ ‘  would  set  aside  the 
Uniform  Fiduciaries  Act.” 

To  hold  the  Riggs  Bank  liable  for  any  loss  sustained 
by  plaintiffs,  by  reason  of  the  Swartzell  Company's 
payment  of  its  overdraft,  by  a  check  drawn  and  trans¬ 
ferred  in  the  manner  recognized  by  Section  6  as  not 
imposing  liability  on  the  transferee,  even  if,  in  fact, 
contrary  to  the  trial  Court's  finding,  that  Act  consti¬ 
tuted  a  misappropriation  of  plaintiffs'  money,  would 
be,  we  respectfully  submit,  to  “set  aside  the  Uniform 
Fiduciaries  Act.” 

We  entertain  no  fear  that  this  Court  will  do  that. 
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—  B  — 

The  Payment  of  the  $635,000  Loans 

Section  9  of  the  Uniform  Fiduciaries  Act  re^ds  as 
follows : 

“Sec.  9.  Deposit  in  Fiduciary’s  Personal  Ac¬ 
count. — If  a  fiduciary  makes  a  deposit  in  a  |  bank 
to  his  personal  credit  of  checks  drawn  by  him  upon 
an  account  in  his  own  name  as  fiduciary,  the  j  bank 
receiving  such  deposit  is  not  bound  to  inquire 
whether  the  fiduciary  is  committing  thereby  a 
breach  of  his  obligation  as  fiduciary ;  and  the  bank 
is  authorized  to  pay  the  amount  of  the  deposit  or 
any  part  thereof  upon  the  personal  check  of  the 
fiduciary  without  being  liable  to  the  principal,  un¬ 
less  the  bank  receives  the  deposit  or  pays  the  qheck 
with  actual  knowledge  that  the  fiduciary  is  com¬ 
mitting  a  breach  of  his  obligation  as  fiduciary  in 
making  such  deposit  or  in  drawing  such  check,  or 
with  knowledge  of  such  facts  that  its  action  in  re¬ 
ceiving  the  deposit  or  paying  the  check  amdunts 
to  bad  faith.” 

:  i 

On  July  17,  1930,  the  Swartzell  Company  presented 
to  the  Bank’s  note  teller  check  drawn  by  it  on  its  per¬ 
sonal  account,  in  payment  of  the  indebtedness  repre¬ 
sented  by  the  July  16th  notes.  Copy  of  that  check  is 
set  forth  on  page  26  of  transcript  of  the  recorjl  in 
Case  No.  6751.  When  this  check  was  delivered  tq  the 
Bank’s  paying  teller  with  the  statement  that  it  w^s  to 
pay  the  principal  and  interest  of  the  notes  mentioned, 
the  teller  communicated  bv  the  Bank’s  interior  tele- 
phone  system  to  the  bookkeeping  department,  wpch 
was  on  another  floor  of  the  bank  building,  and  ascer¬ 
tained  that  the  balance  to  the  credit  of  the  account 
against  which  the  check  was  drawn  was  sufficient  to 
meet  the  amount  of  the  check.  The  teller  had  no  knowl¬ 
edge  of  the  source  of  that  balance.  Had  he  had  access 
to,  and  made  an  examination  of,  the  ledger  of  the 
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eral  deposit  account  of  Swartzell  Company,  he  would 
have  ascertained  thereby  no  more  than  the  information 
which  the  bookkeeping  department  gave  him,  namely, 
the  amount  of  the  balance.  Nor  could  the  bookkeeper 
who  gave  that  information  know,  from  the  ledger  ac¬ 
count,  or  from  the  deposit  slip  (p.  56,  R.,  in  case  No. 
6751),  which  was  the  sole  source  of  information  before 
him  in  .making  entries  on  the  ledger  account  the 
source  of  the  funds  deposited.  After  the  deposit  was 
made  at  the  receiving  and  paying  teller’s  window  the 
check  was  routed  in  one  direction  and  the  deposit  slip, 
containing  merely  the  amount  of  the  deposit,  went  to 
the  bookkeeping  department.  (S.  85;  95).  So  when 
the  inquiry  came  from  the  note  teller  to  the  bookkeep¬ 
ing  department  all  the  information  that  the  latter,  in 
the  due  course  of  business,  had  was  the  amount  of  the 
balance.  The  balance  in  that  account  was  at  that  time 
in  excess  of  $2,000,000.  The  check  on  its  face  con- 
veved  to  the  note  teller  only  the  information  that  it 
was  drawn  on  that  account,  about  which  he  had  in¬ 
quired,  for  an  amount  less  than  the  balance  which  he, 
by  that  inquiry,  ascertained  then  stood  to  the  credit  of 
that  account.  The  note  teller  accepted  the  check, 
marked  the  two  notes,  aggregating  $635,000,  Paid,  and 
they,  together  with  the  $859,000  Westchester  Apart¬ 
ment  notes,  were  thereupon  delivered  to  the  Swartzell 
Company.  (S.  95;  96;  8). 

Even  if  that  act  had  constituted  a  misappropriation 
of  the  note  holders’  funds — which  we  respectfully  insist 
it  in  no  sense  did — under  the  express  provisions  of  the 
Fiduciaries  Act  the  Bank  is  not  liable  for  any  loss  re¬ 
sulting  to  }he  plaintiffs  from  such  misappropriation. 

Section  9  of  the  Fiduciaries  Act  was  drawn  in  clear¬ 
est  language  to  prevent  the  imposition  of  liability  upon 
a  bank  from  just  such  a  transaction.  The  state  of  the 
law,  as  laid  down  in  decisions  in  some  jurisdictions, 
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prior  to  the  enactment  of  the  Uniform  Fiduciaries 
Act,  made  the  Bank  liable  in  such  a  case  as  that  repre¬ 
sented  by  this  payment  of  a  personal  debt  by  |a  check 
drawn  on  a  personal  account  in  which  there  had  been 
deposited  fiduciary  funds.  Expressly  and  unequivo¬ 
cally  it  was  the  intention  of  the  Fiduciaries  4.ct  “to 
abolish”  the  rule  of  law  established  by  such  decisions. 

The  clear  and  explicit  language  of  Section  9  of  the 
Act  provides  against  liability  of  the  bank  (if  it  lpe  held 
that  in  fact  the  use  of  $635,000  of  the  fund  to  |secure 
possession  of  $859,000  real  estate  notes  accept4ble  in 
payment  of  prior  paid-off  notes,  constituted  a  breach 
of  trust)  where,  as  here,  the  debt  of  the  fiduciary  to 
the  bank  was  paid  with  “the  personal  check  of  thfe  fidu¬ 
ciary,”  which  did  not  on  its  face  show  that  it  was 
drawn  against  fiduciary  funds.  The  Act  expressly  dis¬ 
tinguishes  between  such  a  case  and  one  wherein  4  fidu¬ 
ciary  check,  apparent  on  its  face  to  be  such,  drawn 
directly  against  a  trust  account  made  payable  to  the 
order  of  the  fiduciary’s  personal  creditor  is  by  the  latter 
accepted  in  payment  of  a  personal  debt. 

For  aught  that  the  Bank  knew  in  the  instant  case, 
the  Shoreham  Building  noteholders  might  have  been 
settled  with  in  full  by  Swartzell  Company  on  July  16th 
or  17th,  prior  to  the  presentation  of  this  check.  The 
Bank  knew  that  the  Company  made  such  settlements 
by  providing  noteholders  with  notes  of  new  issues. 
Entirely  aside  from  the  fact  that  this  payment  in¬ 
stantly  put  Swartzell  Company  in  possession  of  such 
notes,  usable,  and  actually  used,  to  pay  Shordham 
Building  noteholders,  for  aught  that  appeared  S^art- 
zell  Company  might  have  had  in  its  possession  first 
trust  real  estate  notes  for  the  entire  sum  represented 
by  the  Shoreham  Building  issue  and  have  previously 
allocated,  or  delivered,  the  full  amount  thereof  to  note¬ 
holders.  Had  such  been  the  case  could  it  have  been 
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said  that  the  Swartzell  Company  was  not  entitled  to 
reimburse  itself  with  the  entire  fund  and  to  have  ex¬ 
pended  it  to  liquidate  its  personal  debts  and  in  the 
general  conduct  of  its  business? 

It  is  argued  for  plaintiffs  in  Case  No.  6750  that  while 
the  Uniform  Fiduciaries  Act  does  provide  that  one 
vrho  receives  “the  personal  check  of  the  fiduciary”  in 
payment  of  a  fiduciary’s  personal  debt  is  not  liable 
to  the  principal,  even  though  the  deposit  on  which  that 
check  is  drawn  contains  fiduciary  funds,  unless  the  one 
taking  such  a  check  has  actual  knowledge  that  thereby 
the  funds  are  being  misappropriated,  nevertheless, 
runs  the  argument,  this  has  no  application  to  a  case 
where  the  drawee  bank  is  the  creditor  receiving  the 
payment.  Not  only  is  no  language  of  the  statute,  and 
no  decided  case  construing  the  statute,  cited  in  support 
of  that  argument,  but  the  clear  language  of  the  statute 
destroys  it.  While  the  reading  of  Section  9,  standing 
alone,  is  sufficient  to  uphold,  we  respectfully  submit, 
beyond  any  doubt,  our  position  here,  when  that  section 
is  read  in  the  light  of  the  provisions  of  Sections  7  and 
S,  and  the  three  are  considered  together,  the  impossi¬ 
bility  of  making  even  a  feeble  argument  against  that 
position  is  evident. 

The  Commissioners  on  Uniform  State  Laws,  in  sub¬ 
mitting  the  Act  for  the  consideration  of  legislative 
bodies,  including  the  Congress,  grouped  Sections  7,  8 
and  9,  pointed  out  the  case-jnade  rules  they  were  in¬ 
tended  to  abolish,  and  clearly  stated  their  application, 
not  only  to  some  creditors,  but  to  drawee  bank  cred¬ 
itors.  We  here  group  these  three  sections: 

“Sec.  7.  Deposit  in  Name  of  Fiduciary  as 
Such. — If  a  deposit  is  made  in  a  bank  to 
the  credit  of  a  fiduciary  as  such,  the  bank  is 
authorized  to  pay  the  amount  of  the  deposit  or  any 
part  thereof  upon  the  check  of  the  fiduciary,  signed 
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with  the  name  in  which  such  deposit  is  Entered, 
without  being  liable  to  the  principal,  unless  the 
bank  pays  the  check  with  actual  knowledge  tjhat  the 
fiduciary  is  committing  a  breach  of  his  obligation 
as  fiduciary  in  drawing  the  check  or  with  knowl¬ 
edge  of  such  facts  that  its  action  in  paying  the 
check  amounts  to  bad  faith.  If,  however,  such  a 
check  is  payable  to  the  drawee  bank  and  is  deliv¬ 
ered  to  it  in  payment  of  a  personal  debt  of  the 
fiduciary  to  it,  the  bank  is  liable  to  the  principal 
if  the  fiduciary  in  fact  commits  a  breach  of  his 
obligation  as  fiduciary  in  drawing  or  delivering 
the  check. 

“Sec.  8.  Deposit  in  Name  of  Principal. — 
If  a  check  is  drawn  upon  the  account  df  his 
principal  in  a  bank  by  a  fiduciary  who  is  em¬ 
powered  to  draw  checks  upon  his  principals  ac¬ 
count,  the  bank  is  authorized  to  pay  such  check 
without  being  liable  to  the  principal,  unless  the 
bank  pays  the  check  with  actual  knowledge  that 
the  fiduciary  is  committing  a  breach  of  his  dbliga- 
tion  as  fiduciary  in  drawing  such  check,  of  with 
knowledge  of  such  facts  that  its  action  in  paying 
the  check  amounts  to  bad  faith.  If,  however l  such 
a  check  is  payable  to  the  drawee  bank  and  |s  de¬ 
livered  to  it  in  payment  of  a  personal  debt  of  the 
fiduciary  to  it,  the  bank  is  liable  to  the  principal  if 
the  fiduciarv  in  fact  commits  a  breach  of  hisl  obli- 
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gation  as  fiduciary  in  drawing  or  delivering  the 
check.  I 

“Sec.  9.  Deposit  in  Fiduciary's  Personal 
Account. — If  a  fiduciary  makes  a  deposijt  in 
a  bank  to  his  personal  credit  of  checks  dtiawn 
by  him  upon  an  account  in  his  own  name 
as  fiduciary,  the  bank  receiving  such  deposit  is 
not  bound  to  inquire  whether  the  fiduciary  is  com¬ 
mitting  thereby  a  breach  of  his  obligation  as  (fidu¬ 
ciary;  and  the  bank  is  authorized  to  pay  the 
amount  of  the  deposit  or  any  part  thereof  upon 
the  personal  check  of  the  fiduciary  without  being 
liable  to  the  principal,  unless  the  bank  receives  the 
deposit  or  pays  the  check  with  actual  knowledge 
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that  the  fiduciary  is  committing  a  breach  of  his 
obligation  as  fiduciary  in  making  such  deposit  or 
in  drawing  such  check,  or  with  knoivledge  of  such 
facts  that  its  action  in  receiving  the  deposit  or 
paying  the  check  amounts  to  bad  faith .” 

These  sections,  it  will  be  observed,  deal  with  deposits 
of  fiduciary  funds  vrhere  they  are  (a)  in  the  name  of 
the  fiduciary  as  such  (Section  7) ;  (b)  in  the  name  of  the 
principal  (Section  8) ;  and  (c)  in  the  fiduciary’s  per¬ 
sonal  account  (Section  9).  The  Court  is  especially 
asked  to  note  that  from  Section  9  there  is  omitted  the 
provision  contained  in  both  Sections  7  and  8  to  the 
effect  that  when  the  “ check  is  payable  to  the  drawee 
bank  and  is  delivered  to  it  in  payment  of  a  personal 
debt  of  the  fiduciary  to  it,  the  bank  is  liable  to  the 
principal  if  the  fiduciary  in  fact  commits  a  breach  of 
his  obligation  as  fiduciary  in  drawing  or  delivering  the 
check.”  We  emphasize  that  the  words  just  quoted  ap¬ 
pear  in  both  Sections  7  and  8  and  that  those  words 
are,  of  course  deliberately,  omitted  from  Section  9. 
Obviouslv  the  Legislature  was  laving  down  a  mate- 
riallv  different  rule  of  liabilitv  in  cases  described  in 
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Sections  7  and  8  from  that  described  in  Section  9. 

Plainly  the  Act  provides  that  when  a  check  is  drawn 
against  a  trust  account,  and  on  its  face  shows,  by  the 
title  of  the  drawer,  that  it  is  drawn  by  the  fiduciary  as 
such,  the  drawee  &awk  will  be  liable  if  4 4 such  a  check  is 
payable  to  the  drawee  bank,”  and  it  accepts  “such  a 
check so  payable  directly  to  it  as  payee,  in  payment 
of  the  personal  debt  of  the  fiduciary  whose  fiduciary 
check  it  is,  if  in  fact  that  act  was  a  misappropriation  of 
the  amount  represented  by  such  check. 

So,  too,  when  the  deposit  account  is  in  the  name  of  a 
principal,  and  the  fiduciary  as  such  dra^s  a  check  on 
his  principal’s  account,  signing  it  in  his  official  capac¬ 
ity:  If  the  payee  of  such  a  check  is  the  drawee  bank , 
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and  it  accepts  such  a  check,  made  payable  to  its  order, 
in  payment  of  the  personal  debt  of  the  fiduciary,  then, 
if  in  fact  that  be  a  misappropriation,  the  Bank  is  liable 
to  the  principal. 

But,  recognizing  that  fiduciaries  are  frequently 
(doubtless  in  the  overwhelming  number  of  cases)  en¬ 
titled  to  draw  checks  on  the  fiduciary  account  payable 
to  themselves  personally,  and  recognizing  the  injustice 
of  requiring  banks  to  keep  a  check  on  funds  in  de¬ 
positors’  personal  accounts,  Section  9,  omitting  the 
provision  about  the  liability  which  might  be  im¬ 
posed,  in  the  case  of  misappropriation,  when  the 
check,  by  which  the  misappropriation  is  effected,  is 
made  payable  to  the  order  of  the  drawee  bank,  and  ac¬ 
cepted  by  it  for  a  personal  debt,  expressly  provides 
that  the  acceptance  in  payment  of  a  debt  of  a  check 
which  on  its  face  shows  it  is  drawn  against  the  per¬ 
sonal  account  of  the  drawer  imposes  no  liability]  even 
if  trust  funds  have  been  deposited  in  that  personal  ac¬ 
count,  unless  the  acceptor  has  actual  knowledge  that 
thereby  trust  funds  are  being  misappropriated,  or  acts 
in  bad  faith. 

We  have  said  that  the  Commissioners  on  Uniform 
State  Laws,  in  submitting  the  Uniform  Fiduciaries  Act 
for  the  consideration  of  legislatures,  grouped  Sections 
7,  8  and  9.  We  present  to  the  Court  the  Note  of  the 
Commissioners  respecting  these  three  sections  (Uni¬ 
form  Laws  Annotated,  Vol.  9,  p.  154)  : 

commissioners’  notes 

4 4  Sections  7,  8  and  9  deal  with  depositories  of 
fiduciary  funds. 

“By  the  weight  of  authority  a  depository  of 
fiduciary  funds  is  not  bound  to  inquire  into  the 
authority  of  the  fiduciary  to  make  the  deposit  even 
where  the  deposit  is  made  in  the  personal  account 
of  the  fiduciary. 
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“And  when  the  fiduciary  makes  withdrawals  by 
check  the  depository  is  not  bound  to  inquire  for 
what  purpose  the  withdrawals  are  made,  whether 
the  checks  are  made  payable  to  the  fiduciary  per¬ 
sonally,  or  as  fiduciary,  or  to  third  persons. 

“But  when  the  check  is  payable  to  the  depository 
bank  and  delivered  in  payment  of  ...  a  personal 
debt  of  the  fiduciary,  the  bank  is  put  upon  inquiry. 

“There  are,  however,  certain  exceptions  to  or 
limitations  upon  these  principles  which  it  is  the 
purpose  of  these  sections  to  abolish. 

“1.  There  is  some  question  whether  the  cases 
exempting  the  bank  from  liability  for  receiving  de¬ 
posits  of  trust  funds  to  the  credit  of  the  fiduciary’s 
personal  account  rest  upon  the  fact  that  the 
fiduciary  is  authorized  to  make  such  deposits  or 
whether  they  rest  upon  the  absence  of  a  duty  of  the 
bank  to  make  inquiry. 

“2.  In  New  York  it  is  held  that  the  bank  is  liable 
where  it  credits  the  personal  account  of  a  corporate 
officer  with  funds  of  the  corporation.  It  is  still 
doubtful  what  the  rule  is  as  to  trustees  or  under  the 
Surrogate  Act  as  to  executors  or  administrators. 

“3.  In  Mississippi  and  Tennessee  at  least  there 
seems  to  be  a  duty  on  the  part  of  the  bank  to  make 
inquiry  in  any  case  where  fiduciary  funds  are  de¬ 
posited  in  the  fiduciary’s  personal  account. 

“4.  In  New  York  the  bank  may  be  liable  for  al¬ 
lowing  withdrawals  although  it  acts  in  good  faith. 
Fidelity ,  etc.,  Co.  v.  Queens,  etc.,  Co.,  226  N.  Y.  225. 

“5.  Where  the  fiduciary  makes  a  deposit  in  his 
personal  account  and  subsequently  pays  a  per¬ 
sonal  debt  to  the  bank  by  a  check  on  that 
account,  the  bank  is  bound  to  inquire  how  far  the 
payment  is  made  out  of  trust  funds ;  in  other  words 
it  must  ascertain  the  amount  of  the  (a)  trust  funds 
deposited,  (b)  personal  funds  deposited,  (c)  trust 
funds  withdrawn,  and  (d)  personal  funds  with¬ 
drawn.  This  means  that  the  bank  must  ascertain 
what  is  done  with  all  funds  withdrawn  from  the 
bank. 

“6.  It  has  been  held  in  New  York  that  where  the 
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bank  has  once  received  payment  of  a  personal  debt 
of  the  fiduciary  to  it  by  a  check  drawh  on  the 
fiduciary’s  personal  account,  in  which  fiduciary 
funds  have  been  deposited,  the  bank  is  bofind  to  in¬ 
quire  into  the  purpose  of  all  subsequent  checks 
drawn  upon  the  account. 

1 ‘  The  purpose  of  Sections  7,  8  and  9  is  to  lay 
down  a  definite  rule,  making  the  bank,  where  it  acts 
solely  as  a  depository,  liable  only  if  it  ha|s  actual 
knowledge  of  the  fiduciary’s  breach  of  duti  or  if  it 
acts  in  bad  faith ;  and  where  the  hank  acts  | as  cred¬ 
itor,  making  it  liable  to  the  same  extent  c^s  other 
creditors  are  made  liable.” 


i 

When  we  come  to  discuss  hereinafter  the  banking 
conditions  which  brought  about  the  adoption  of  the 
Uniform  Fiduciaries  Act,  we  believe  we  shall  make 
plain  the  reason  why  the  distinction  was  madO  in  the 
cases  of  checks  carefully  described  in  Section^  7  and 
8,  on  the  one  hand,  and  Section  9,  on  the  other.  Of 
course  this  Court  will  not  concern  itself  with  the 
soundness  of  the  reasons  which  caused  the  Legislature 
to  make  distinctions.  But  a  consideration  of  tfie  rea¬ 
sons  for  legislation  may,  and  frequently  does,  in  doubt¬ 
ful  cases  of  construction,  aid  to  correct  interpretations. 
It  is,  of  course,  perfectly  apparent  why  one  ruje  was 
laid  down  for  the  cases  covered  by  Sections  7  and  8, 
and  another  for  that  described  in  Section  9.  Ip  Sec¬ 
tions  7  and  8  cases  the  payee  of  the  check,  u^ed  to 
discharge  a  personal  obligation,  is  the  drawee  bank, 
and  on  the  very  face  of  the  check,  at  the  time  it 
is  presented  to  the  bank,  for  the  observation  of 
the  bank’s  employee  to  whom  it  is  presented,  there 
appears  the  fact  that  a  fiduciary  fund  is  being  drawn 
upon.  Thus  the  face  of  the  check  puts  him  to  idiom 
it  is  presented  upon  inquiry.  But  in  the  case  covered 
by  Section  9,  which  is  the  case  here,  the  face  Of  the 
check,  so  far  from  indicating  that  it  is  drawn  against 


78 


fiduciary  funds,  indicates  the  exact  contrary.  The  red 
flag,  which  a  fiduciary  check  as  such  represents,  is  no 
longer  flying  when  there  is  presented  a  personal  check 
to  pay  a  personal  debt. 

We  submit  that,  apart  from  the  vital  fact,  repeat¬ 
edly  referred  to  by  us,  that  the  use  of  this  check  to 
obtain  the  release  of  the  $859,000  Westchester  notes 
was  in  no  sense  a  misappropriation,  or  breach  of  the 
Swartzell  Company’s  obligation  to  the  noteholders,  the 
Bank,  in  view  of  the  plain  provisions  of  Section  9  of 
the  Fiduciaries  Act,  cannot  be  held  liable  to  the  plain¬ 
tiffs  even  if,  in  fact,  this  act  of  the  Swartzell  Company 
was  a  misappropriation  of  trust  funds. 

Returning  to  that  above  mentioned  “vital  fact”, 
we  here  quote  from  the  oral  opinion  delivered  by  Mr. 
Justice  Adkins  at  the  conclusion  of  the  trial.  The 
learned  Justice  said  (S.  103-4) : 

“It  seems  to  me  that  the  thing  which  prevents 
this  fro,m  being  a  misapplication  is  the  fact  that 
the  payment  of  the  six  hundred  and  thirty-five 
thousand  odd  dollars  check  resulted  in  a  delivery 
to  the  Swartzell  Company  of  first  trust  notes 
secured  on  the  Westchester  Apartment  for  $859,- 
000.00,  and  I  am  unable  to  distinguish  between 
a  receipt  in  that  way  and  a  purchase  of  the  notes.” 

C 

The  Bank  did  not  have  (1)  actual  knowledge  that 
Swartzell  Company  was  committing  any  breach  of  its 
obligation  to  noteholders  or  (2)  knowledge  of  such 
facts  as  made  its  acceptance  of  payments  from  Swart¬ 
zell  Company  amount  to  bad  faith. 
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(1) 

There  Was  No  Actual  Knowledge  That  Funds  Were 

Being  Misappropriated 

On  this  subject,  the  trial  Court  found — 


4  4  No  officer  or  employee  of  the  Bank  hpd  any 
knowledge  that  the  Company  or  any  officer  or  em¬ 
ployee  of  it  was  acting  or  intended  to  act  in  bad 
faith  in  settling  with  the  Shoreham  Building  note¬ 
holders,  or  any  of  them,  or  was  misappropriating, 
or  intending  to  misappropriate,  any  of  the  pro¬ 
ceeds  of  the  payment  of  said  notes.”  (Finding  of 
Facts  No.  26,  R.  90.)  j 

This  Court  has  held  that  such  a  Finding  of  Fact  is 
‘‘binding  on  this  Court  and  may  not  be  reviewed  here 
unless,  upon  an  examination  of  all  the  evidence,” lit  ap¬ 
pears  “to  be  clearly  and  manifestly  wrong  .  .  .  | — and 
mere  suspicious  circumstances  will  not  require  the  de¬ 
cision  of  the  lower  court  on  the  evidence  to  bk  dis- 
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turbed.”  Rhoderick  v.  Swartzell,  62  App.  D.  C.  1^0,  at 
p.  184;  65  F.  (2d)  813,  at  p.  817.  j 

Upon  the  conclusion  of  the  trial,  after  hearing  pll  of 
the  evidence,  and  having  had  full  opportunity  tp  ob¬ 
serve  all  of  the  witnesses,  the  learned  trial  Justiie,  in 
the  course  of  an  oral  opinion,  said  (S.  105) :  1 

“  ...  we  come  back  to  the  question  whether  at 
the  time  the  bank  accepted  the  payment  oil  the 
overdraft  and  the  payment  of  the  notes  it  had 
actual  knowledge  of  a  breach  of  obligation.  l^ell, 
if  I,  after  hearing  all  of  this  evidence  and  argu¬ 
ment  and  studying  these  cases,  reach  the  conclu¬ 
sion  that  there  was  no  breach  of  obligation  at  that 
time,  it  seems  a  little  unreasonable  for  me  to  say 
that  the  bank  could  have  had  actual  knowledge  of 
a  breach  at  that  time,  even  though  I  am  mistaken 
in  my  conclusion  that  there  was  no  breach  of  obli¬ 
gation.” 
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If  the  Swartzell  Company  had  been  engaged  in  mis¬ 
appropriating  the  Shoreham  Building  noteholders’ 
funds  at  the  time  it  had  with  the  Bank  the  transactions 
detailed  in  the  evidence,  this  case  is  a  striking  illustra¬ 
tion  of  the  very  character  of  cases  in  winch  it  was  in¬ 
tended  by  the  Uniform  Fiduciaries  Act  to  relieve  banks 
from  liability.  Originally  decisions  holding  banks 
liable  to  cestuis  gue  trustent  for  even  innocent  partic¬ 
ipations  in  breaches  of  fiduciary  obligations  arose  out 
of  transactions  wflth  small,  oftentimes  one-man,  banks. 
Frequently  one  person  holding  the  combined  office  of 
president  and  cashier  or,  in  banks  where  the  president 
was  chiefly  an  honorary  and  non-active  officer,  the 
cashier,  conducted  all  the  bank’s  business.  That  per- 
.son  was  aware  of  the  details  of  each  and  every  banking 
transaction.  Indeed,  oftentimes  he  personally  handled 
all  of  them.!  Without  difficulty  that  active  officer  could 
have  knowledge  of  the  fact  that  trust  funds  w’ere  on 
deposit  in  the  trustee’s  personal  account  wflth  the  bank. 
As  time  went  on  the  rule  of  liability  established  in 
cases  involving  such  banks  came  to  be  applied  ir¬ 
respective  of  the  size  of  the  bank  involved,  the 
number  and  separateness  of  its  departments,  the 
great  number  of  employees  transacting  its  business, 
and  the  impossibility  of  an  employee  handling  for  the 
bank  one  transaction  having  any  knowledge  of  other 
transactions  of  the  same  customer  with  other  and  dif¬ 
ferent  departments,  w’hich,  if  they  were  all  pieced  to¬ 
gether,  vrould  throw’  an  entirely  different  light  on  the 
transaction  from  that  in  wrhich  it  appeared  at  the  time 
of  its  occurrence. 

“It  isi  easy  to  sit  down  at  leisure  after  the  event 
and  to  see  how  a  cautious  and  inquiring  banker 
might  have  discovered  the  depositor’s  misconduct. 
It  would  not  require  the  acumen  of  a  Sherlock 
Holmes  to  follow  the  clues  wffiich  may  have  been 
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afforded.  But  should  bankers  be  turned  into  de¬ 
tectives  in  order  to  prevent  depositors  from  feting 
in  violation  of  their  obligations  to  third  persons? 
It  must  be  remembered  also  that  frequently  all  the 
clues  are  not  known  to  any  one  employee  <l>f  the 
bank,  and  that  the  facts  known  to  any  one  employee 
are  not  sufficient  to  arouse  suspicion.  It  mijist  be 
remembered  that  the  processes  of  receiving  de¬ 
posits  and  paying  checks  are  processes  in  'Which 
many  employees  of  the  bank  take  each  his  separate 
part.  If  no  one  of  the  employees  has  knowledge 
of  any  breach  of  trust  the  bank  should  not  bd  held 
liable  merely  because  it  appears  that  at  some  ktage 
by  piecing  together  all  the  facts  known  to  different 
employees  a  breach  of  trust  would  become  mofre  or 
less  apparent.  The  bank  is  in  no  way  to  blamb  for 
receiving  deposits  or  allowing  withdrawals  merely 
because  all  the  facts  known  to  several  employees 
would,  if  known  to  one  employee,  have  aroused  a 
suspicion  of  misconduct  by  the  depositor.  The 
bank  it  is  submitted  should  not  be  liable  upless 
some  officer  or  employee  had  actual  knowledge  of 
the  depositor’s  misconduct  or  knowledge  of  tacts 
so  clearly  indicating  such  misconduct  as  to  ^how 
that  the  bank  was  guilty  of  bad  faith.”  (34  Ear - 
vard  Law  Review  454,  480.)  j 

The  learned  paper  thus  quoted  from  has  several 
times  been  approvingly  cited  in  court  decisions  (fe.g., 
Union  Bank  v.  Girard  Trust  Co .,  307  Pa.  St.  488).  It 
was  before  the  Commissioners  on  Uniform  State  Laws 
and  by  them  considered  when  they  were  drafting  the 
Uniform  Fiduciaries  Act  which  became  the  law  of  this 
District  in  1928.  ( Uniform  Laws  Annotated,  Vohiime 

9,  152.)  | 

Several  of  the  cases  cited  for  plaintiffs  in  their  briefs 
here  are  cases  the  doctrines  of  which  the  Uniform  Fidu¬ 
ciaries  Act  was  expressly  intended  to  abolish,  substi¬ 
tuting  for  those  doctrines  the  provisions  of  the  act 
drawn  in  the  light  of  knowledge  of  modern  banking 
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conditions.  See  34  Harvard  Law  Review,  454,  and 
2  Pat  on's  \Digest,  Legal  Opinions  and  Banking  Law, 
1421-1434.  Among  suck  cases  are  Bischoff  v.  York - 
ville  Bank,  208  N.  Y.  106;  Fidelity  &  Deposit  Company 
v.  Queens  County  Trust  Co.,  123  N.  E.  370;  Farmers 
and  Traders  Bank  v.  Fidelity  &  Deposit  Co.,  56  S.  W. 
(Ky.)  73;  Schmidt  v.  Potter  Title  &  Trust  Co.,  61  Pa. 
Sup.  Ct.  301 ;  Allen  v.  Puritan  Trust  Co.,  211  Mass.  409. 
In  2  Paton’s  Digest,  supra ■,  a  lengthy  examination  of 
the  case-made  law  sharply  disclosed  the  then  existing 
conflict  and  great  uncertainty  of  the  state  of  the  law 
oil  this  subject.  The  paper,  which  was  presented  to  and 
considered  bv  the  Commissioners  on  Uniform  State 
Laws  while  they  were  engaged  in  drafting  the  Fidu¬ 
ciaries  Act,  pointedly  said:  “In  view  of  the  enormous 
magnitude  of  the  transactions  involved  and  the  uncer¬ 
tain  position  in  which  the  banks  of  the  country  are 
placed,  the  situation  needs  early  statutory  correction 
and  regulation.” 

And  bv  the  enactment  of  the  Uniform  Fiduciaries 

mt 

Act  the  Congress  plainly  intended  to  provide,  for  this 
District,  that  “statutory  correction  and  regulation.” 

The  Senate  Committee  report  submitting  to  the  Sen¬ 
ate  and  recommending  the  enactment  of  the  Uniform 
Fiduciaries  Act  stated  that  it  would  “clarifv  and  make 
certain  the  rights  and  liabilities  of  those  dealing  with 
fiduciaries.”  (Report  No.  763,  70th  Congress,  first 
session,  submitted  April  9,  1928.)  This  report  set  be¬ 
fore  the  Senate  the  history  of  the  origin  and  drafting 
of  the  bill  and  contained  the  following: 

NEED  FOR  AND  PURPOSE  OF  BILL 

“There  are  in  the  District  of  Columbia  no  direct 
or  controlling  decisions  of  the  courts  upon  the  field 
of  law  covered  by  the  bill.  In  the  several  States, 
however,  the  decisions  are  so  diverse  that  the  re- 
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suit  is  that  it  is  not  clear  to  what  extent  persons 
dealing  with  fiduciaries  are  bound  to  supervise 
them  in  the  performance  of  their  duties.  Iii  prac¬ 
tice,  in  the  ordinary  course  of  banking  ancf  com¬ 
mercial  transactions,  it  is  impracticable  for  j  banks 
and  other  persons  dealing  with  fiduciaries  tq  make 
effective  inquiries  into  their  conduct.  Transfers 
by  fiduciaries  of  property  in  their  charge  ad  such, 
to  themselves  in  their  individual  capacity,  are 
often  held  to  constitute  such  constructive  notice  of 
a  breach  of  the  fiduciary’s  duty  as  to  make  third 
persons  who  participate  in  such  a  transfer  liable 
for  the  property  or  funds  so  transferred  if  it  is  in 
fact  a  breach  of  the  fiduciary’s  trust.  Yet  in  actual 
practice  such  transfers  need  frequently  to  be  made 
by  honest  fiduciaries,  as,  for  example,  in  the  pay¬ 
ment  to  the  fiduciary  of  his  compensation^  and 
rigid  inquiry  by  persons  dealing  with  honest  fidu¬ 
ciaries  into  every  such  transaction,  and  hesitation 
to  act  without  inquiry,  would  impede  and  obstruct 
the  ordinary  transaction  of  business,  with  no  sub¬ 
stantial  benefit. 

The  several  sections  of  the  bill  subsequent  to  the 
enacting  clause  are  in  the  precise  form  drafted  to 
be  pressed  for  enactment  in  all  the  Stated  and 
Territories.  The  purpose  of  the  bill  is  to  Estab¬ 
lish  uniform  and  definite  rules  in  the  place  df  the 
diverse  and  indefinite  rules  now  prevailing  hs  to 
“constructive  notice”  of  breaches  of  fiduciary 
obligations.  j 

Liabilities  of  fiduciaries  are  not  dealt  with  nor 
affected,  but  only  the  liabilities  of  persons  dealing 
with  fiduciaries.  At  present  the  law  in  the  seyeral 
States  as  to  the  liability  of  persons  dealing  jwith 
fiduciaries  is  uncertain.  It  is  not  clear  under  jwhat 
circumstances  such  persons  are  charged  with  ‘  j  con¬ 
structive  notice”  of  breaches  of  trust  by  fiduci¬ 
aries.  The  usual  result  if  a  third  person  deiling 
with  a  fiduciary  is  charged  with  constructive  notice 
of  a  breach  of  trust  by  a  fiduciary,  is  that  the 
person  so  dealing  is  held  liable  along  with  the 
fiduciary  for  the  breach  of  trust. 


A  dishonest  fiduciary  can  easily  cover  his  tracks 
by  transferring  property  he  intends  to  convert  to 
his  own  use  first  to  a  straw  man  and  afterwards 
to  himself,  so  that  no  reasonable  inquiry  would 
reveal  his  dishonesty.  As  a  practical  matter,  the 
delay  and  expense  incident  to  the  inquiry  which 
needs  to  be  made  under  the  existing  unsettled  state 
of  the  law  by  banks  and  other  persons  dealing  with 
fiduciaries  would  fall  in  the  first  instance  upon  the 
trust  estates,  the  great  majority  of  which  are  hon¬ 
estly  administered,  and  falls  ultimately  upon  the 
beneficiaries  for  whom  the  fiduciaries  are  acting. 

I  DECLARATORY  OF  EXISTING  LAW 

Much  of  the  proposed  act  is  merely  declaratory 
of  existing  law  as  established  in  many  jurisdic¬ 
tions.  Which  of  the  diverse  rules  established  in 
the  several  States  would  be  followed  in  the  District 
of  Columbia  if  this  branch  of  the  law  were  left  to 
judicial  development,  can  not  with  certainty  be 
stated;  but  some  of  the  decisions  in  the  States  set 
up  as  a  test  of  the  liability  of  a  person  dealing 
with  a  fiduciary,  such  as  the  payee  or  indorsee  of 
a  check  drawn  or  indorsed  by  a  fiduciary,  the  ques¬ 
tion  whether  such  person  was  negligent.  The  pro¬ 
posed  act  makes  such  a  person  liable  only  if  he 
takes  the  negotiable  instrument  with  knowledge  of 
such  facts  as  makes  his  action  amount  to  bad  faith. 

In  the  case  of  banks  which  are  depositaries  of 
fiduciary  funds  subject  to  the  order  of  fiduciaries, 
if  a  check  of  the  fiduciary  is  in  fact  a  breach  of  his 
obligation,  the  bank  is  made  by  the  act  liable  to  the 
beneficiary  if  it  receives  such  a  check  in  payment 
of  the  personal  debt  of  the  fiduciary,  or  if  the  check 
is  payable  to  the  bank  itself,  and  -in  other  cases  if 
it  has  such  knowledge  of  the  facts  as  amount  to 
bad  faith  on  its  part  in  honoring  the  check.  Under 
other  circumstances,  a  claim  of  negligence  on  the 
part  of  the  bank  can  not  be  made  the  basis  of 
liability  on  its  part  under  the  provisions  of  this 
act,  though  in  some  jurisdictions  banks  have  been 
held  liable  as  for  a  participation  in  the  breach  of 
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a  fiduciary’s  obligation  where  the  bank  act^d  in 
good  faith  and  did  not  profit  by  nor  participate  in 
the  breach  of  the  fiduciary’s  obligations,  upoh  the 
ground  that  it  was  negligent  in  supervising  the 
fiduciary  in  the  performance  of  his  duties.  These 
are  illustrations  of  the  substitution  made  by  the 
bill  of  definite  rules  of  liability  for  the  test  of  “due 
care”  or  “negligence”  which  has  produced  the 
diversity  of  decisions  among  the  States.  ’  ’ 

The  report  of  the  Committee  submitting  the  bill  to 
the  House  of  Representatives,  in  which  body  it  was  jfirst 
passed,  contained  substantially  the  same  statements 
as  those  above  quoted.  (Report  No.  875,  Hous^  of 
Representatives,  70th  Congress,  first  session,  submitted 
March  10,  1928.) 

We  have  said  that  this  case  aptly  illustrates  the  very 
situation  which  the  legislative  body  had  in  mind.  As 
found  by  the  trial  Court,  the  Riggs  National  Bank  Con¬ 
ducted  all  classes  of  business  authorized  to  be  exer¬ 
cised  and  conducted  by  national  banks,  and —  1 

“In  July,  1930,  at  the  time  of  the  transactions 
referred  to  in  the  bills  of  complaint,  the  Bank  Con¬ 
sisted  of  a  main  banking  house  and  six  branch 
offices,  all  located  in  the  District  of  Columbia  \  at 
its  main  banking  house,  where  all  of  the  transac¬ 
tions  referred  to  in  the  pleadings  and  evidence  in 
this  case  occurred,  there  were  in  operation  all  of 
the  departments  usual  to  the  conduct  of  a  large, 
modern  banking  business,  including  new  accour.ts ; 
paying  and  receiving;  proof  and  clearing;  loans 
and  discounts;  customers’  securities;  collection, [in¬ 
cluding  city,  out  of  town,  and  real  estate  collection 
divisions;  savings;  individual  and  general  book¬ 
keeping;  auditing;  credit;  and  trust  departments. 
Each  department  was  manned  by  personnel  dif¬ 
ferent  from  the  personnel  in  other  departments. 

The  Bank’s  official  personnel,  in  July,  1930,  con¬ 
sisted  of  the  Chairman  and  a  Vice  Chairman  of 

the  Board  of  Directors;  the  President;  five  Vice 
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Presidents;  the  Cashier;  a  number  of  Assistant 
Cashiers;  paying  and  receiving  tellers,  and  their 
assistants;  note  tellers  and  their  assistants;  col¬ 
lection  tellers  for  the  accounts  of  customers,  and 
their  assistants;  the  number  of  officers  and  em¬ 
ployees  of  the  Bank  at  that  time  being  278,  of 
whom  200  were  on  dutv  at  the  main  Bank.  The 
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banking  rooms  in  the  main  office  consisted  of  the 
space  I  afforded  by  two  buildings  which  had  been 
joined)  together;  the  main  banking  rooms  in  which 
deposits  were  received,  loans  made  and  paid,  new 
accounts  opened,  and  collections  for  customers 
made,  were  on  one  floor,  while  the  bookkeeping 
and  other  recording  departments  were  on  the  sec¬ 
ond  and  third  floors;  all  floors  were  connected  by 
elevators,  stairways,  and  there  was  an  interior 
telephone  system  connecting  all  departments.  The 
New  Accounts  Department,  where  there  was 
opened  on  July  16,  1930,  the  new  account  herein¬ 
after  mentioned ;  the  Loan  Department,  where  the 
details  of  making  loans,  notes  to  represent  the 
same,  verifying  collateral  pledged  to  secure  the 
same,  and  the  receiving  of  payments  of  loans, 
were  handled;  the  Collection  Department,  where 
items  sent  to  or  left  at  the  Bank  by  customers  for 
collection  for  said  customers’  accounts  were  han¬ 
dled  ;  the  paying  and  receiving  tellers  charged  with 
the  duty  of  receiving  deposits  for  the  credit  of 
already  established  accounts  and  paying  checks 
presented  against  such  deposits;  and  the  Book¬ 
keeping  Departments  where  records  of  credits  and 
debits  in  deposit  accounts  were  kept,  were  all 
physically  separated  from  each  other  and  no  em¬ 
ployee  of  any  one  of  said  departments  performed 
any  of  the  functions  of  any  other  of  said  depart¬ 
ments.  In  July,  1930,  the  deposits  of  the  Bank 
amounted  to  from  $55,000,000  to  $58,000,000;  the 
number  of  customers  was  approximately  45,000, 
and  the  Bank’s  volume  of  business  was  then  very 
large  and  its  activities  many.  On  July  16  and  17, 
1930,  the  Bank  received  in  deposits  more  than 
60,000  checks;  charged  to  various  accounts  ap- 
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proximately  18,000  checks;  received  through  the 
Washington  Clearing  House  4000  checks,  and  7300 
from  out  of  town  correspondents ;  sent  to  the  Clear¬ 
ing  House  over  44,000  checks  and  sent  to  dut  of 
town  correspondents  over  17,000 ;  during  thode  two 
days  the  total  number  of  items  in  the  shape  of 
checks  handled  by  the  officers  and  employees  of 
the  Bank,  counting  one  for  each  handling,  was 
152,000;  the  total  amount  deposited  on  those  two 
days  was  over  $9,000,000,  of  which  all  but  approxi- 
mately  $500,000  was  received  at  the  main  office.” 
(R.  69,  70) 

It  is  interesting  to  consider  the  argument  of  the 
learned  counsel  for  the  plaintiffs,  in  the  light  of  the 
fact  that  the  Swartzell  fiduciary  and  personal  account 
checks  were  but  two  out  of  150,000  handled  by 
the  Bank’s  officers  and  employees  on  July  16-17,  1930 
(R.  70).  Slight  and  immaterial  clerical  errors,  stressed 
as  evidence  of  carelessness  and  bad  faith  in  plaintiffs’ 
briefs,  appear,  we  submit,  too  trivial  for  discussion 
when  the  volume  of  transactions,  including  the  receipt 
of  more  than  60,000  checks  for  deposit,  the  handling 
and  charging  of  approximately  18,000  checks,  repre¬ 
senting  withdrawals  from  deposit  accounts  in  the  Bank, 
the  handling,  and  sending  to  the  clearing  hous^,  of 
44,000  checks  on  other  District  of  Columbia  banks,  and 
the  sending  to  out-of-town  correspondents  of  over 
17,000  checks,  drawn  on  out-of-town  banks  and  cached 
or  received  as  deposit  by  the  Riggs — all  on  the  |  two 
days  on  which  the  transactions  referred  to  in  this  pase 
occurred.  Is  it  not  reasonable  to  marvel  that  a  greater 
number  of,  and  really  important,  mistakes  do  not 
occur? 

In  Union  Bank  v.  Girard  Trust  Co.,  307  Pa.  488,  cited 
on  plaintiffs’  brief  in  Case  No.  6751,  the  Court  said: 

“The  great  volume  of  the  commercial  transac¬ 
tions  of  the  country  requires  the  use  of  checks, 
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drafts  I  and  similar  instruments;  a  large  part  of 
them  must  be  drawn  or  negotiated  by  fiduciaries 
or  agents ;  they  must  pass  through  banks  all  over 
the  country.  Uniform  and  definite  rules  were 
found  necessary  to  take  the  place  of  diverse  and 
conflicting  rules  that  had  grown  up  concerning 
constructive  notice  of  breach  of  fiduciary  obliga- 
tions  in  order  that  commerce  might  proceed  with 
as  little  hindrance  as  possible  and,  at  the  same 
time,  that  loss  for  breach  of  such  obligation  should 
fall  on  the  party  directly  responsible  for  the  faith¬ 
less  agent  and  not  on  one  who  was  a  mere  conduit 
to  transmit  the  fund ;  this  necessity  led  to  the  en¬ 
actment  of  the  Uniform  Fiduciaries  Act,  already 
adopted  in  fourteen  states.  If  now  we  adopted 
the  contention  of  appellee,  and  held  that,  though 
two  fiduciaries,  specially  registered  for  the  pur¬ 
pose  of  issuing  the  instrument  in  suit,  had  exe¬ 
cuted  it,  the  statute  did  not  mean  what  it  said, 
because  the  due  bill  was  used  by  the  president  of 
the  bank  to  pay  for  his  purchase,  we  should  nullify 
the  statute  and  create  the  verv  condition  of  un- 
certainty  which  it  was  passed  to  correct.  See  2 
Patou’s  Digest,  page  1421,  etc.,  also  see,  generally, 
Scott.  Participation  in  a  Breach  of  Trust,  34  Hjar. 
Law  Rev.  454.  461;  Rightmire,  The  Doctrine  of 
Bad  Faith  in  the  Law  of  Negotiable  Instruments, 
18  Mich.  Law  Rev.  355,  367.  It  is,  of  course,  true 
that  fraud  may  be  perpetrated  by  a  faithless 
officer,  but  that  possibility  of  itself  does  not,  and 
commercial  experience  has  shown  that  it  is  essen¬ 
tial  it  should  not,  make  every  third  party  who  han¬ 
dles  the  instrument  liable  except  as  the  statute 
specifies.” 

Actual  knowledge  (we  treat  of  the  bad  faith  aspect 
hereinafter)  that  the  trustee  is  misappropriating  trust 
funds  in  drawing  and  delivering  the  check  which  the 
Bank  accepts  is  essential  to  impose  upon  it  liability  to 
those  whose  funds  are  thereby  misappropriated. 
Plaintiffs  in  this  case  neither  alleged  nor  proved  such 
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knowledge.  The  evidence  leads  unescapably  to  t^ie  con¬ 
clusion,  reached  by  the  trial  court,  that  the  trustee  in 
the  instant  case,  the  Swartzell  Company,  plaintiffs’ 
agent,  had  a  right  to  use  the  funds  received  In  the 
payment  of  the  Shoreham  Building  notes,  in  providing 
reinvestments  for  noteholders ;  but  if  this  were  not  so, 
the  burden  was  on  the  plaintiffs  to  show,  first),  that 
their  agent  had  no  such  right;  and,  second,  that  the 
Bank  knew  that  it  had  no  such  right.  The  Bank  “had 
no  reason  to  assume  that  Swartzell  Company  would 
betray  its  trust”.  ( Rhoderick  v.  Swartzell ,  62  App. 
D.  C.  180,  at  185). 

Whether  Swartzell  Company  vras  misappropriating 
would  involve  a  number  of  things,  such,  for  instance, 
as  that  the  Company  was  not  itself  at  the  time  the 
holder  of  any  of  the  notes;  that  it  had  not,  according 
to  the  settled  practice  between  it  and  its  noteholders, 
including  plaintiffs,  reinvested  for  them  in  other  real 
estate  notes,  or  did  not  intend  to  apply  the  Westchester 
notes,  the  release  of  which  it  was  obtaining,  to  su<^h  re¬ 
investments,  or  had  not  already  paid  the  noteholders 
in  cash. 


There  is  no  evidence  to  show  that  the  Bank  had 
knowledge  that  the  Company  had  not  done  £hese 
things  and,  hence,  had  the  right  to  use  the  funjl  re¬ 
ceived  in  payment  of  the  Shoreham  Building  notejs  for 
its  own  purposes.  It  cannot  be  held  that  the  Bank 
should  have  made  inquiry  for  inquiry  by  the  Bank 
could  have  led  to  no  more  than  it  knew,  namely,]  that 
the  Swartzell  Company  settled  with  its  noteholders  by 
delivering  new  notes,  to  the  extent  of  90  per  cent  of 
their  holdings  (S.  55),  as  reinvestments,  when  old 
issues  were  paid,  and  that  the  Company  had  such  ijiotes 
for  more  than  the  funds  used  by  it  to  pay  the  Bank. 
Indeed,  the  very  transaction  informed  the  Bank  that 
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the  Company  obtained  notes  available  for  such  settle¬ 
ments,  in  an  amount  exceeding  by  approximately  $40,- 
000  the  total  of  the  amounts  it  paid  the  Bank. 

We  submit  that  the  trial  Court  was  clearly  right  in 
finding  that  the  Bank  had  no  knowledge  that  Swartzell 
Company  was  misappropriating,  or  intended  to  mis¬ 
appropriate,  any  of  the  proceeds  of  the  payment  of  the 
Shoreham  Building  notes  (R.  90). 

(2) 

There  Was  No  Bad  Faith  on  the  Part  of  the  Bank 

There  was  not  the  slightest  proof  that  the  Bank 
acted  in  bad  faith  in  any  of  the  transactions  in  evi¬ 
dence.  Its  complete  good  faith  and  confidence  and 
trust  in  Swartzell  Company  and  Mr.  Rheem  were  af¬ 
firmatively  proved. 

The  Uniform  Fiduciaries  Act  contains  the  following 
definition : 

“Section  1.  Definition  of  Terms.  .  .  . 

“(2)  A  thing  is  done  ‘in  good  faith’  within  the 
meaning  of  this  Act,  when  it  is  in  fact  done  hon¬ 
estly,  whether  it  be  done  negligently  or  not.” 

On  the  question  of  good  or  bad  faith  the  trial  Court 
found : 


“In  all  of  the  foregoing  transactions  between 
Swartzell,  Rheem  &  Hensey  Company  and/or 
Rheem  and  Swartzell  and  the  Bank,  the  Bank  and 
each  and  every  one  of  its  officers  and  employees 
taking  any  part  in,  or  having  any  connection  with, 
or  knowledge  of,  any  of  the  said  transactions, 
acted  in  good  faith  and  in  the  ordinary  course  of 
banking  transactions  with  its  depositors  and  cus¬ 
tomers.”  (Finding  of  Facts  No.  26,  R.  90.) 

The  Supreme  Court  of  the  United  States  in  Mason  v. 

United  States ,  260  U.  S.  545,  at  page  556,  said : 


‘  *  ...  we  cannot  ignore  the  finding  of  the  njaster 
explicitly  to  the  effect  that  the  locators  proceeded 


in  4 moral  good  faith.’  His  finding  was  made  after 
hearing  and  seeing  the  witnesses  and,  having  sup¬ 
port  in  the  evidence,  will  be  accepted  hereJ  See 
Adamson  v.  Gilliland ,  242  U.  S.  350,  353.” 

We  need  not  emphasize  that  a  fortiori  the  foregoing 
applies  when  the  finding  of  the  fact  of  “good  faith”  is 
that  of  a  trial  judge. 


In  the  course  of  his  oral  opinion,  at  the  conclusion 
of  the  trial,  the  trial  Court,  “after  hearing  all  of  this 
evidence  and  argument  and  studying  these  cases,” 
promptly  announced  “the  finding  that  there  was  no 
bad  faith  or  dishonesty  here”  (S.  105). 

A  volume  of  decisions  could  be  cited  to  the  effect 
that  bad  faith,  when  relied  upon  to  sustain  an  issue, 
must  be  clearly  proved  and  that  suspicion  is  never  a 
substitute  for  proof.  We  content  ourselves  with  quot¬ 
ing  from  one  of  the  numerous  cases  so  holding,  select¬ 
ing  this  one  because,  first,  it  is  a  decision  dealing  with, 
and  applying,  the  Uniform  Fiduciaries  Act;  and,  sec¬ 
ond,  its  doctrine  is  relied  upon  by  plaintiffs  (briqf  for 
appellants  in  No.  6751,  p.  84). 

Union  Bank  v.  Girard  Trust  Co.,  307  Pa.  488,  has 
already  been  cited  herein.  On  the  question  of  bad  faith 
the  Court  said  (l.c.  500) : 

“Defendant  .  .  .  was  entitled,  for  aught  th^t  ap¬ 
pears,  to  assume  that  the  . .  .  fiduciaries  .  .  .  ^ould 
not  violate  their  trust. 

“Bad  faith  is  not  a  matter  of  conjecture;  it  must 
be  proved,  and  like  many  other  facts,  may  be 
proved  by  circumstantial  evidence;  but  it  is  well 
settled  that  it  is  not  sufficient  to  show  suspiteious 
circumstances  (without  now  suggesting  that  |;here 
was  ground  for  suspicion  here)  such  as  might  lead 
a  person,  before  taking  a  paper,  to  make  inqjuiry, 
but  material  mala  tides  must  be  proved.” 
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Reference  to  some  of  the  “ points”  relied  on  by 
plaintiffs  to  establish  bad  faith  will  disclose  the  imma¬ 
teriality  of  all  of  them. 

Much  is  attempted  to  be  made  of  the  fact  that  the 
amount  of  Swartzell  Company’s  debt  to  the  Bank 
caused  by  the  July  16th  overdraft,  when  added  to  its 
indebtedness  represented  by  its  notes,  represented 
loans  in  excess  of  the  limitation  of  10  per  cent  of  the 
Bank’s  capital  and  surplus  (Sec.  5200  U.  S.  R.  S.).  It 
is  true  that  on  part  of  both  July  16th  and  17th,  there 
was  an  excess  loan  from  the  Bank  to  Swartzell  Com¬ 
pany.  But  that  fact  is  utterly  irrelevant  to  any  issue 
in  the  instant  cases.  The  law  limiting  loans  to  10  per 
cent  of  capital  and  surplus  was  enacted  for  the  pro¬ 
tection  of  banks  and  their  depositors.  The  fact  that 
loans  to  one  borrower  exceeds  the  10  per  cent  limit, 
does  not  affect  the  validity  of  the  loan,  the  obligation 
of  the  borrower  to  pay  the  bank,  the  security  afforded 
by  collateral  pledged  by  the  borrower  with  the  bank, 
or  the  right  of  the  bank  to  resort  to  that  collateral  to 
make  good  every  part  of  the  loan,  that  which  exceeds 
as  "well  as  that  which  is  within  the  10  per  cent  limita¬ 
tion.  Indeed,  there  is  no  liability  or  result  of  any  kind 
flowing  from  an  excess  loan  which  is  amply  secured 
by  collateral.  The  only  liability  which  the  law  imposes 
for  the  making  of  excess  loans  applies  when,  and  only 
when,  a  loss  to  the  bank  results  therefrom.  That  lia¬ 
bility  consists,  exclusively,  of  requiring  officials  of  the 
bank  who  knowingly  make  or  authorize  an  excess  loan, 
which  results  in  loss,  to  make  good  that  loss.  In  the 
instant  case  collateral  belonging  to  Swartzell  Company, 
pledged  with  the  Bank  and  in  its  possession  July  16th- 
17th,  exceeded  all  of  its  loans,  excluding  the  overdraft 
but  including  the  loan  made  to  Swartzell  and  Rheem, 
Trustees,  by  $350,000  (S'.  75).  The  collateral  pledged 
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for  the  loans  totaling  $635,000,  made  on  the  l(j>th,  ex¬ 
ceeded  the  amount  of  those  loans  by  the  sum  of 
$224,000.  Collateral  already  held  by  the  Baqk,  for 
prior  Swartzell  Company  loans,  exceeded  the  Amount 
of  those  loans  by  $125,000  (S.  75).  The  overdraft  was 
secured  by  collateral  amounting  to  $350,000,  or  nearly 
twice  the  sum  overdrawn  (S.  69,  75;  R.  90).  Tile  irre¬ 
levancy  of  the  point  respecting  the  ‘ ‘excess”  ^oan  is 
patent. 

It  is  said  that  there  is  some  importance  in  the  fact 
that  whereas  Mr.  Fleming  had  agreed  with  Rh^em  to 
make  loans  totaling  $625,000,  the  Bank’s  vice-president, 
Mr.  Nevius,  upon  Rheem’s  request  increased  the  loans 
to  $635,000,  “ without  a  murmur.”  There  is  nq  claim 
that  the  official  authority  of  Mr.  Nevius,  as  vice  presi¬ 
dent — he  who  had  served  the  Bank  for  nearly  4Q  years 
(S.  74;  79) — was  not  sufficient  to  give  him  power  to 
make  the  loan  of  this  $10,000.  Apart  from  that,  it 
will  be  recalled  that  Mr.  Fleming  authorized  loais  pro¬ 
vided  collateral,  in  the  form  of  Westchester  apart¬ 


ment  notes,  in  sufficient  amount  “to  comply  wif;h  our 
20%  margin  requirement”  was  pledged  as  security 
for  them.  Mr.  Rheem,  when  he  asked  for  loans  total¬ 
ing  $635,000,  tendered  as  collateral  Westchester  notes 


amounting  to  $859,000 — $224,000  in  excess  of  the  in¬ 
creased  loan.  Instead  of  collateral  meeting  the  Bank’s 
20  per  cent  margin  requirement,  acceptable  collateral 
on  the  basis  of  more  than  a  25  per  cent  margi^i  was 
offered.  Stated  in  other  words,  for  the  loan  Mr. 
Nevius  did  actually  make,  collateral  amounting  to 
$60,000  more  than  the  Bank’s  requirement  was 
pledged.  What  need  therefore  for  Mr.  Nevpis  to 
“murmur”  about  the  request  for  a  loan  of  $6^5,000 
instead  of  $625,000? 

Point  is  made  of  the  fact  that  Mr.  Nevius,  without 
ascertaining  the  state  of  the  account,  authorized  the 
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teller  at  the  “customers  collection  window’ ’  to  accept 
the  Swartzell  Company  check  wrhich  Rheem  tendered 
to  pay  the  $255,000  note  belonging  to  the  Southern 
Dairies.  Swartzell  Company  had  been  depositors 
in,  and  borrowers  from,  the  Bank  since  1907, 
nearly  a  quarter  of  a  century.  In  all  that  time 
it  had  never  overdrawn  its  account  (S.  54,  73). 
The  Company  was  of  excellent  standing  and  had 
always  taken  care  of  every  obligation  promptly  and 
satisfactorily  (S.  54,  68).  The  Bank  was  dealing 
with  a  concern  that  carried  very  large  balances 
with  it  over  a  period  of  many  years  (S.  71).  It 
wras  regarded  as  one  of  the  Bank’s  valued  customers 
(S'.  71-2).  The  relationship  between  the  Bank  and  the 
Swartzell  Company,  as  its  customer,  was  always  very 
satisfactory  i  (S.  54).  The  same  was  true  respecting 
Mr.  Rheem  personally,  who  w’as  a  depositor  in  and 
borrowed  from  the  Bank  (S.  54).  The  Swartzell  Com¬ 
pany  v'as  one  of  the  largest  first  mortgage  houses  in 
the  city  and  their  general  standing  wras  excellent  (S. 
55).  Rheem  had  for  many  years  been  a  member  of 
the  board  of  directors  of  two  banking  institutions,  and 
at  the  time  W’as  a  director  of  the  National  Savings  & 
Trust  Company  as  wrell  as  of  the  defendant  bank;  his 
standing  and  reputation  as  a  business  man,  and  as  to 
financial  dealings,  w*ere,  at  the  time,  excellent  (S.  54-5). 

Mr.  Nevius  had  known  the  Swrartzell  Company  “for 
about  24  years,  as  long  as  it  has  dealt  vTith  the  bank” 
(S.  79),  and  he  knew7  Mr.  Rheem  and  Mr.  Sw’artzell 
and  w*as  acquainted  with  the  business  of  the  Company 
(S.  79) ;  he  did  not  know’  that  the  check  Mr.  Rheem 
w’as  tendering  to  the  collection  teller,  and  w’hich  he 
authorized  the  acceptance  of,  w’as  creating  an  over¬ 
draft,  and  Rheem  had  not  said  anything  to  him  about 
wanting  to  create  an  overdraft  (S'.  81). 
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Upon  this  point  the  Court,  in  the  oral  findings  an¬ 
nounced  immediately  upon  the  conclusion  of  the  trial, 
said:  “I  find  that  Mr.  Nevius  did  not  know  tl^at  an 
overdraft  was  being  made,  created  or  allowed  upjm  the 
night  of  the  16th,  at  the  time  that  it  occurred,  and  that 
his  first  knowledge  of  it  was  when  the  bookkeeper 
advised  him  of  that  fact  some  time  late  in  the  after¬ 
noon’ ’  (S.  103). 

And  Finding  of  Fact  No.  21,  on  the  same  subject,  is 
as  follows : 

“Neither  the  said  Nevius  nor  the  said  teller  who 
accepted  said  check  knew  that  said  acceptance 
would  create  said  overdraft.  Said  Nevius  in  au¬ 
thorizing  the  acceptance  of  said  check  in  good  faith 
relied  upon  his  knowledge  of  the  uniform^  sub¬ 
stantial  and  satisfactory  character  of  the  said  de¬ 
posit  account;  neither  he  nor  any  officer  op  em¬ 
ployee  of  the  Bank  knew  that  thereby  an  (Over¬ 
draft  had  been  created  until  after  said  check  was 
entered  on  the  ledger  of  said  account  in  the  book¬ 
keeping  Department,  -when,  on  the  evening  of  July 
16,  1930,  the  head  bookeeper  reported  to  Nevius, 
who  in  turn  reported  to  Fleming,  the  occurrence 
of  the  overdraft.”  (R.  88;  see  S.  82.) 

When  this  transaction  occurred  Mr.  Nevius  knew  the 
reputation  of  the  Swartzell  Company,  “-which  wap  that 
they  were  one  of  the  outstanding  investment  houses  in 
Washington  with  a  splendid  reputation.  According  to 
Mr.  Nevius ’s  knowledge,  the  Company’s  general 
reputation  for  financial  ability  and  for  the  han¬ 
dling  of  its  customer’s  transactions  in  a  satisfac¬ 
tory  manner  was  the  best ;  with  respect  to  the  relation¬ 
ship  between  the  Company  and  the  bank,  it  was  one  of 
our  most  satisfactory  relationships”  (S.  86).  Mr. 
Nevius  knew  that  Mr.  Rheem  was  one  of  the  members 
of  the  board  of  directors  of  the  Bank,  but  dealt  with 
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him,  in  these  transactions,  as  a  customer  of  the  Bank, 
his  directorship  having  nothing  to  do  with  any  of  the 
dealings  (S.  86).  At  this  time  Mr.  Rheem  was  highly 
regarded  and  respected  in  the  community  (S.  86). 

Certainly  there  is  nothing  remarkable  about  a  re¬ 
sponsible  officer  of  the  Bank  authorizing  the  accept¬ 
ance,  immediately  upon  presentation,  of  a  check  pre¬ 
sented  by  a  depositor  of  such  standing,  with  such  long 
and  satisfactory  relationships,  and  whose  dealings  with 
the  Bank  involved  the  large  sums  which  this  record 
shows. 

Reliance  upon  this  44 point’ ’  to  establish  bad  faith  is, 
we  submit,  not  warranted. 

For  the  rest,  trivial  clerical  mistakes  appear  to  be 
thought  not  only  relevant  but  important  (brief  in  No. 
6751,  pp.  53-55).  Short  reference  to  two  of  these 
4 4 points”  will  suffice  to  dispose  of  all: 

When  the  Westchester  Apartment  notes  were  deliv¬ 
ered  to  the  Bank  they  were  4 ‘checked”  by  Mr.  Cor¬ 
coran  Thom,  Jr.,  an  employee  of  the  department  of  the 
Bank  which  had  custody  of  pledged  collateral.  He 
found  that  the  notes  totaled  $859,000;  that  they  were 
all  in  the  same  form;  that  they  were  complete 
on  face  and  back;  that  they  all  bore  the  endorse¬ 
ment  of  the  Westchester  Apartment  Company,  the  real 
obligor  on  all  of  them  (S.  89-90).  These  notes  were 
for  varying  denominations  contained  in  two  large  en¬ 
velopes,  and,  manifestly,  there  was  a  very  substantial 
4 4 pile”  of  them  to  make  up  the  total.  Mr.  Thom 
handed  the  note  teller,  Mr.  Bean,  the  note  from  the 
top  of  the  pile  which  the  teller  used  in  inserting  the 
description  of  all  of  the  collateral  notes  on  the  face  of 
the  Swartzell  Company  and  Swartzell  and  Rheem, 
trustee,  notes  (S'.  90).  A  minute  examination  of  the 
Westchester  notes  would  show  that  part  of  them  were 
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“secured  on  parcel  31/79”  and  part  were  “secured  on 
parcel  31/80.”  All  were  secured  on  the  Westcpester 
Apartment  properties;  all  were  the  obligations  of  the 
Westchester  Company.  The  fact  that  both  the 
$380,000  and  the  $255,000  notes  described  the  collateral 
as  secured  on  “parcel  31/79”  was  as  utterly  immaterial 
as  one  could  imagine  an  infinitesimally  trivial  thing 
to  be.  Yet  in  their  pleadings  and  evidence  beloW,  and 
arguments  here,  plaintiffs  rely  upon  “the  mistake  of 
Thom”  as  evidence  of  the  Bank’s  bad  faith.  (Lest 
this  be  thought  an  overstatement  reference  is  specifi¬ 
cally  made  to  subdivision  E,  pp.  49-55  of  appellants’ 
brief  in  No.  6751,  and  particularly  to  paragraph  Num¬ 
bered  3  on  page  54  and  page  85  of  that  brief.)  Ccjnced- 
edly,  the  Bank  received  Westchester  notes  for  $8^9,000 
(id.  52).  Concededly,  upon  the  discharge  on  Jujy  17, 
1930,  of  the  indebtedness  to  the  Bank  incurred  on  July 
16th,  the  Swartzell  Company  received  from  the  iBank 
$859,000  of  Westchester  notes  (appellants’  brief  in 
No.  6750,  p.  85;  S.  8;  96). 


Our  excuse  for  discussing  this  “point”  at  all  is 
plaintiffs’  reliance  upon  it  to  support  their  statement 
that  “The  record  establishes”  bad  faith  (pp.  48,  54, 
85  of  brief  in  6751). 

One  other  “point”,  and  we  have  done:  Two  deposit 
slips  were  made  out  by  Mr.  Johnson,  the  Bank’s  new 
accounts  man,  on  the  afternoon  the  fiduciary  account 
was  opened.  He  put  his  “New'  account”  stamp  on  one 
rather  than  the  other.  It  is  of  course  utterly  imma- 
terial  which  deposit  slip  wras  stamped  or  whether 
either  was.  Equally  immaterial  is  it  wrhether  the  first 
deposit  was,  as  all  of  the  testimony  shows  it  w^s,  of 
the  checks  totaling  approximately  $1,700,000,  or  of  the 
checks  totaling  $635,000.  Nevertheless,  the  order  of 
these  deposit  slips,  and  the  fact  that  the  stamp  ap- 
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pears  on  one  rather  than  the  other,  is  another  “point” 
made  to. establish  bad  faith  (brief  in  No.  6751,  pp.  54, 
85).  Discussion  is  certainly  unnecessary  here. 

The  foregoing  fairly  illustrate  what  plaintiffs  here 
rely  upon  as  “many  indications  of  fraud  and  bad 
faith”  (Brief  No.  6751,  p.  85). 

We  submit  that  the  trial  Court  was  clearly  right  in 
his  finding  that  there  was  no  bad  faith  or  dishonesty 
on  the  part  of  the  Bank,  or  any  of  its  officers  or  em¬ 
ployees,  and  that,  on  the  contrary,  in  all  of  the  transac¬ 
tions,  referred  to  in  the  evidence — 

“between  Swartzell,  Rheem  &  Hensey  Company 
and/or  Rheem  and  Swartzell  and  the  Bank,  the 
Bank  sand  each  and  everv  one  of  its  officers  and 

m/ 

employees  taking  any  part  in,  or  having  any  con¬ 
nection  with,  or  knowledge  of,  any  of  the  said 
transactions,  acted  in  good  faith  and  in  the  ordi¬ 
nary  course  of  banking  transactions  with  its  de¬ 
positors  and  customers.” 

The  United  States  Supreme  Court  has  said: 

“.  .  .  good  faith  ...  is  purely  a  question  of 
fact”.  Wriqlit  v.  Mattison,  59  U.  S.  50;  15  L.  Ed. 
280,  284. 

IV 

CONCLUSION 

Extended  discussion  of  exceptions  reserved  to  the 
admission  or  exclusion  of  evidence  is  not  called  for 
because,  first,  an  examination  of  the  record  clearly 
discloses  that  no  error  in  this  respect  was  committed; 
and,  second,  obviously  no  prejudice  resulted  to  plain¬ 
tiffs  from  the  overruling  of  any  of  their  objections  or 
the  exclusion  of  any  evidence  offered  by  them. 

Strenuous  effort  was  made  below  to  have  admitted 
in  evidence  a  letter  written  by  the  New  York  Title 


99 


Company  to  the  District  Title  Company  (S.  15417),  and 
a  letter  written  by  the  Shoreham  Investment  Company 
to  the  District  Title  Company  (S.  18).  There;  was  no 
evidence  that  these  letters  or  either  of  them  were 
shown  to  or  seen  by  any  officer  or  employe^  of  the 
Bank  or  that  the  contents  of  them  or  either  of  them 
were  made  known  to  the  Bank.  Clearly  statements 
contained  in  documents  passing  between  strangers  to 
this  litigation,  and  which,  not  being  communicated  to 
or  by  the  Bank,  could  not  bear  upon  the  question  either 
of  its  knowledge  or  its  good  faith,  were  inadmissible. 
Moreover,  even  if  this  were  not  indisputably  so,  the 
exclusion  of  the  letters  in  no  way  prejudiced  tie  plain¬ 
tiffs,  for  the  only  purpose  in  offering  them  was  to  show 
that  Mr.  Stadtler,  of  the  District  Title  Compahy,  was 
instructed  not  to  release  the  two  checks  he  prought 
with  him  to  the  Bank  until  he  was  assured  tjhat  the 
total  of  the  deposit  to  the  credit  of  the  payees  pf  those 
checks  amounted  to  a  sum  sufficient  to  pay  !  off  the 
Shoreham  Building  notes.  Mr.  Handy  testified  to  that 
fact,  there  was  no  contradiction  of  that  tesstimonv, 
there  was  no  dispute  below,  and  there  is  note  here 
regarding  it,  and  the  trial  Court  found  the  fa^t  so  to 
be  (ft.  84-5).  We  submit  that  manifestly  frothing 
could  be  added  by  showing  that  Stadtler ’s  instructions 
were  in  letters  which  he  had  in  his  possession,  just  as 
nothing  could  be  taken  from  the  fact  by  the  exclusion 
of  the  letters. 

The  evidence  was  in  all  substantial  respects  free  of 
contradiction.  Insofar  as  recollections  differed  they 
did  so  in  insubstantial  respects.  The  trial  Coulrt,  hav¬ 
ing  heard  all  of  the  evidence,  and  having  had  full  op¬ 
portunity  to  observe  all  of  the  witnesses,  determined 
in  his  Findings  of  Fact  where  the  truth  was  where 
conflicts  occurred.  Polloclc  v.  Jameson ,  63  App.  D.  C., 
152,  155;  70  Fed.  (2d)  756,  759. 
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That  the  record  is  free  of  error,  that  the  findings 
were  justified,  and  that  the  decrees  of  the  Court  below 
should  be  affirmed,  is — 

Respectfully  submitted, 

Frank  J.  Hogan, 

i  William  H.  Donovan, 

Edmund  L.  Jones, 

Attorneys  for  The  Riggs 
National  Bank,  Appellees. 


Washington,  D.  C.,  December  1, 1936. 
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APPENDIX 

The  Uniform  Fiduciaries  Act 

, 

[Public — No.  380 — 70th  Congress] 

[H.  R.  6844] 

■ 

An  Act  Concerning  liability  for  participation  in 
breaches  of  fiduciary  obligations  and  to  make  uniform 
the  law  with  reference  thereto. 

i 

Be  it  enacted  by  the  Senate  and  House  of  Reprteserir- 
tatives  of  the  United  States  of  America  in  Congress 
assembled ,  That  the  following  provisions  concerning 
liability  for  participation  in  breaches  of  fiduciary!  obli¬ 
gations,  and  to  make  uniform  the  law  with  reference 
thereto,  shall  be  in  force  in  the  District  of  Columbia, 
namely : 

“Section  1.  Definition  of  terms. — (1)  In  thid  Act 
unless  the  context  or  subject  matter  otherwise  requires : 

“  ‘Bank’  includes  any  person  or  association  of  per¬ 
sons,  whether  incorporated  or  not,  carrying  on  the 
business  of  banking. 

“  ‘Fiduciary’  includes  a  trustee  under  any  trust,  ex¬ 
pressed,  implied,  resulting  or  constructive,  executor, 
administrator,  guardian,  conservator,  curator,  receiver, 
trustee  in  bankruptcy,  assignee  for  the  benefit  of  cred¬ 
itors,  partner,  agent,  officer  of  a  corporation,  piblic 
or  private,  public  officer,  or  any  other  person  acting  in 
a  fiduciary  capacity  for  any  person,  trust,  or  estate. 

“  ‘Person’  includes  a  corporation,  partnership,  or 
other  association,  or  two  or  more  persons  having  a 
joint  or  common  interest. 

“  ‘Principal’  includes  any  person  to  whom  a  fidu¬ 
ciary  as  such  owes  an  obligation. 
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“(2)  A  thing  is  done  ‘in  good  faith’  within  the 
meaning  of  this  Act,  when  it  is  in  fact  done  honestly, 
whether  it  be  done  negligently  or  not. 

“Sec.  2.  Application  of  payments  made  to  fiduci¬ 
aries. — A  person  who  in  good  faith  pays  or  transfers  to 
a  fiduciary  any  money  or  other  property  winch  the 
fiduciary  as  such  is  authorized  to  receive,  is  not  re¬ 
sponsible  for  the  proper  application  thereof  by  the 
fiduciary;  and  any  right  or  title  acquired  from  the 
fiduciary  in  consideration  of  such  payment  or  transfer 
is  not  invalid  in  consequence  of  a  misapplication  by 
the  fiduciary. 

“Sec.  3.  Registration  of  transfer  of  securities 
held  by  fiduciaries. — If  a  fiduciary  in  whose  name  are 
registered  any  shares  of  stock,  bonds,  or  other  securi¬ 
ties  of  any  corporation,  public  or  private,  or  company 
or  other  association  or  of  any  trust,  transfers  the 
same,  such  corporation  or  company  or  other  associa¬ 
tion,  or  any  of  the  managers  of  the  trust,  or  its  or  their 
transfer  agent,  is  not  bound  to  inquire  whether  the 
fiduciary  is  committing  a  breach  of  his  obligation  as 
fiduciary  in  making  the  transfer,  or  to  see  to  the  per¬ 
formance  of  the  fiduciary  obligation,  and  is  liable  for 
registering  such  transfer  only  where  registration  of 
the  transfer  is  made  with  actual  knowledge  that  the 
fiduciary  is  committing  a  breach  of  his  obligation  as 
fiduciary  in  making  the  transfer,  or  with  knowledge  of 
such  facts  that  the  action  in  registering  the  transfer 
amounts  to  bad  faith. 

“Sec.  4.  Transfer  of  negotiable  instrument  by 
feducllry. — If  any  negotiable  instrument  payable  or 
indorsed  to  a  fiduciary  as  such  is  indorsed  bv  the  fidu- 
ciary,  or  if  any  negotiable  instrument  payable  or  in¬ 
dorsed  to  his  principal  is  indorsed  by  a  fiduciary  em¬ 
powered  to  indorse  such  instrument  on  behalf  of  his 
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principal,  the  indorsee  is  not  bound  to  inquire  whether 
the  fiduciary  is  committing  a  breach  of  his  obligation 
as  fiduciary  in  indorsing  or  delivering  the  instrument, 
and  is  not  chargeable  with  notice  that  the  fidubiary 
is  committing  a  breach  of  his  obligation  as  fidubiary 
unless  he  takes  the  instrument  with  actual  knowledge 
of  such  breach  or  with  knowledge  of  such  facts  that 
his  action  in  taking  the  instrument  amounts  to  bad 
faith.  If,  however,  such  instrument  is  transferred  by 
the  fiduciary  in  payment  of  or  as  security  for  a  per¬ 
sonal  debt  of  the  fiduciary  to  the  actual  knowledge  of 
the  creditor,  or  is  transferred  in  any  transaction  ki^own 
by  the  transferee  to  be  for  the  personal  benefit  ojf  the 
fiduciary,  the  creditor  or  other  transferee  is  liable  to 
the  principal  if  the  fiduciary  in  fact  commits  a  breach 
of  his  obligation  as  fiduciary  in  transferring  th$  in¬ 
strument. 

“Sec.  5.  Check  drawn  by  fiduciary  payable  to 
third  person. — If  a  check  or  other  bill  of  exchange  is 
drawn  by  a  fiduciary  as  such,  or  in  the  name  of  his 
principal  by  a  fiduciary  empowered  to  draw’  suclj  in¬ 
strument  in  the  name  of  his  principal,  the  payee  id  not 
bound  to  inquire  vdiether  the  fiduciary  is  committing 
a  breach  of  his  obligation  as  fiduciary  in  drawing  or 
delivering  the  instrument,  and  is  not  chargeable  with 
notice  that  the  fiduciary  is  committing  a  breach  of  his 
obligation  as  fiduciary  unless  he  takes  the  instrument 
with  actual  knowledge  of  such  breach  or  with  knowl¬ 
edge  of  such  facts  that  his  action  in  taking  the  insitru- 
ment  amounts  to  bad  faith.  If,  however,  such 
instrument  is  payable  to  a  personal  creditor  of  the  fidu¬ 
ciary  and  delivered  to  the  creditor  in  payment  of  o 
security  for  a  personal  debt  of  the  fiduciary  to 
actual  knowledge  of  the  creditor,  or  is  drawn  and 
livered  in  any  transaction  known  by  the  payee  t^ 
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for  the  personal  benefit  of  the  fiduciary,  the  creditor 
or  other  payee  is  liable  to  the  principal  if  the  fiduciary 
in  fact  commits  a  breach  of  his  obligation  as  fiduciary 
in  drawing  or  delivering  the  instrument. 

“Sec.  6.  Check  drawn  by  and  payable  to  fiduci¬ 
ary. — If  a  check  or  other  bill  of  exchange  is  drawn  by 
a  fiduciary  as  such  or  in  the  name  of  his  principal  by 
a  fiduciary  empowered  to  draw  such  instrument  in  the 
name  of  his  principal,  payable  to  the  fiduciary  person¬ 
ally,  or  payable  to  a  third  person  and  by  him  trans¬ 
ferred  to  the  fiduciary,  and  is  thereafter  transferred 
by  the  fiduciary,  whether  in  payment  of  a  personal  debt 
of  the  fiduciary  or  otherwise,  the  transferee  is  not 
bound  to  inquire  whether  the  fiduciary  is  committing  a 
breach  of  his  obligation  as  fiduciary  in  transferring  the 
instrument,  and  is  not  chargeable  with  notice  that  the 
fiduciary  is  committing  a  breach  of  his  obligation  as 
fiduciary  unless  he  takes  the  instrument  with  actual 
knowledge  of  such  breach  or  with  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument  amounts 
to  bad  faith. 

“Sec.  7.  Deposit  in  name  of  fiduclyry  as  such. — If 
a  deposit  is  made  in  a  bank  to  the  credit  of  a  fiduciary 
as  such,  the  bank  is  authorized  to  pay  the  amount  of 
the  deposit  or  any  part  thereof  upon  the  check  of  the 
fiduciary,  signed  with  the  name  in  which  such  deposit 
is  entered,  without  being  liable  to  the  principal,  unless 
the  bank  pays  the  check  with  actual  knowledge  that 
the  fiduciary  is  committing  a  breach  of  his  obligation 
as  fiduciary  in  drawing  the  check  or  with  knowledge  of 
such  facts  that  its  action  in  paying  the  check  amounts 
to  bad  faith.  If,  however,  such  a  check  is  payable  to 
the  drawee  bank  and  is  delivered  to  it  in  payment  of 
or  as  security  for  a  personal  debt  of  the  fiduciary  to  it, 
the  bank  is  liable  to  the  principal  if  the  fiduciary  in  fact 
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commits  a  breach  of  his  obligation  as  fiduciary  in  draw¬ 
ing  or  delivering  the  check. 

“Sec.  8.  Deposit  in  name  of  principal. — If  &  check 
is  drawn  upon  the  account  of  his  principal  in  a  bank 
by  a  fiduciary  who  is  empowered  to  draw  checks  upon 
his  principal’s  account,  the  bank  is  authorized  to  pay 
such  check  without  being  liable  to  the  principal,  unless 
the  bank  pays  the  check  with  actual  knowledge  tljiat  the 
fiduciary  is  committing  a  breach  of  his  obligation  as 
fiduciary  in  drawing  such  check,  or  with  knowledge  of 
such  facts  that  its  action  in  paying  the  check  anjiounts 
to  bad  faith.  If,  however,  such  a  check  is  payable  to 
the  drawee  bank  and  is  delivered  to  it  in  payment^  of  or 
as  security  for  a  personal  debt  of  the  fiduciary  to  it, 
the  bank  is  liable  to  the  principal  if  the  fiduciary  in 
fact  commits  a  breach  of  his  obligation  as  fiduciary  in 

i  •  -it*  •  i  i  ' 


drawing  or  delivering  the  check. 
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“Sec.  9.  Deposit  in  fiduciary’s  personal  accou) 

If  a  fiduciary  makes  a  deposit  in  a  bank  to  his  personal 
credit  of  checks  drawn  by  him  upon  an  account  ip  his 
owrn  name  as  fiduciary,  or  of  checks  payable  to  him  as 
fiduciary,  or  of  checks  drawm  by  him  upon  an  acciount 
in  the  name  of  his  principal  if  he  is  empowered  to  <}lraw 
checks  thereon,  or  of  checks  payable  to  his  principal 
and  indorsed  by  him,  if  he  is  empowered  to  indorse 
such  checks,  or  if  he  otherwise  makes  a  deposit  of  fijmds 
held  by  him  as  fiduciary,  the  bank  receiving  such  de¬ 
posit  is  not  bound  to  inquire  whether  the  fiduciary  is 
committing  thereby  a  breach  of  his  obligation  as  fidu¬ 
ciary  ;  and  the  bank  is  authorized  to  pay  the  amount  of 
the  deposit  or  any  part  thereof  upon  the  personal  check 
of  the  fiduciary  without  being  liable  to  the  principal, 
unless  the  bank  receives  the  deposit  or  pays  the  check 
with  actual  knowledge  that  the  fiduciary  is  committing 
a  breach  of  his  obligation  as  fiduciary  in  making  sfich 
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deposit  or  in  drawing  such  check,  or  with  knowledge 
of  such  facts  that  its  action  in  receiving  the  deposit  or 
paying  the  check  amounts  to  bad  faith. 

“Sec.  10.  Deposit  in  names  of  two  or  more  trus¬ 
tees. — When  a  deposit  is  made  in  a  bank  in  the  name 
of  two  or  more  persons  as  trustees  and  a  check  is  drawn 
upon  the  trust  account  by  any  trustee  or  trustees  au¬ 
thorized  by  the  other  trustee  or  trustees  to  draw 
checks  upon  the  trust  account,  neither  the  payee  nor 
other  holder  nor  the  bank  is  bound  to  inquire  whether 
it  is  a  breach  of  trust  to  authorize  such  trustee  or 
trustees  to  draw  checks  upon  the  trust  account,  and  is 
not  liable  unless  the  circumstances  be  such  that  the 
action  of  the  payee  or  other  holder  or  the  bank  amounts 
to  bad  faith. 

“Sec.  11.  Act  not  retroactive. — The  provisions  of 
this  Act  shall  not  apply  to  transactions  taking  place 
prior  to  the  time  when  it  takes  effect. 

“Sec.  12.  Cases  not  provided  for  in  Act. — In  any 
case  not  provided  for  in  this  Act  the  rules  of  law  and 
equity,  including  the  law  merchant  and  those  rules  of 
law  and  equity  relating  to  trusts,  agency,  negotiable 
instruments,  and  banking,  shall  continue  to  apply. 

“Sec.  13.  Uniformity  of  interpretation.  —  This 
Act  shall  be  so  interpreted  and  construed  as  to  effectu¬ 
ate  its  general  purpose  to  make  uniform  the  law  of 
those  States  which  enact  it. 

“Sec.  14.  Short  title. — This  Act  may  be  cited  as 
the  Uniform  Fiduciaries  Act. 

4  4  Sec.  15.  Inconsistent  laws  repealed. — All  Acts  or 
parts  of  Acts  inconsistent  with  this  Act  are  hereby  re¬ 
pealed. 

4  4  Sec.  16.  Time  of  taking  effect. — This  Act  shall 
take  effect  upon  the  date  of  its  passage.” 

Approved,  May  14, 1928. 
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IN  THE 

I 

{Hmtefc  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA; 

April  Term,  1936. 

No.  6751.  j 

| 

-  I 

Otto  Wehner,  and  others,  Appellants, 

v. 

Riggs  National  Bank,  Appellee. 

- 

j 

REPLY  BRIEF  OF  APPELLANTS.  | 

Because  of  the  extensive  record,  the  importance  of 
this  case  to  the  noteholders  involved,  and  thej  fact 
that  the  brief  of  the  appellee  contains  certain  matters 
of  argument  which  are  not  dealt  with  in  the  original 
brief  hied  on  behalf  of  the  appellants,  it  is  thougljt  ad¬ 
visable  to  reply  briefly  to  the  argument  of  the  appellee. 
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I. 

APPELLEE’S  ARGUMENT  IS  BASED  LARGELY 
UPON  MATTERS  FOLLOWING  THE  TRANS¬ 
ACTIONS  COMPLAINED  OF,  BUT  WHICH  IT 
COULD  NEITHER  HAVE  KNOWN  NOR  RE¬ 
LIED  UPON. 


A. 

The  argument  with  respect  to  the  persons  who  would 

take  new  notes  instead  of  cash  for  their  old  notes. 

Much  stress  is  laid  by  appellee  upon  the  supposed 
large  number  of  holders  of  Shoreham  Building  notes 
who  would  take  new  investments  in  the  form  of  notes, 
and  not  cash,  in  exchange  for  the  Shoreham  notes  (Ap¬ 
pellee’s  brief,  p.  9,  24).  This  is  based  upon  paragraph 
9  of  the  Findings  of  Fact  (R.,  pp.  81-82),  which  finding 
is  the  subject  of  objection  and  exception  upon  the 
ground  that  there  was  no  evidence  or  claim  that  Riggs 
Bank  took  any  action  upon  the  strength  of  such  knowl¬ 
edge  (Statement,  p.  122).  As  a  matter  of  fact  the 
record  does  not  show  that  “Riggs  Bank”,  per  se,  knew 
anything  about  the  previous  dealings  now  so  strongly 
relied  upon. 

The  computations  of  fact  which  go  to  make  up  the 
basis  of  this  contention  and  of  the  finding  of  the  court, 
are  based  upon  information  gleaned  from  the  stipula¬ 
tion  (Statement,  p.  51).  But  the  stipulation  expressly 
provides  that  nothing  therein  shall  be  construed  as  an 
admission  on  the  part  of  Riggs  Bank  that  it  knew  any 
of  the  facts  therein  set  forth  (with  immaterial  excep¬ 
tions)  prior  to  January  26,  1931,  the  date  of  bank¬ 
ruptcy  (Statement,  p.  52,  par.  15). 
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The  president  of  the  bank  says  (Statement,  p.  55) 
that  prior  to  July,  1930,  he  knew  that  about  90  per 
cent  of  the  holders  of  notes,  in  the  usual  course,  {vould 
take  other  notes  as  reinvestments.  But  nowhere!  does 
he  say  that  he  relied  upon  that  knowledge  in  his;  part 
of  the  transactions ;  and  the  indications  are  that  lie  did 
not  rely  upon  it  if  you  consider  the  anxiety  lesjt  the 
bank  be  obligated  to  see  that  the  money  deposited  for 
the  benefit  of  the  noteholders  was  so  used.  If  it)  was 
then  believed  and  relied  upon  that  over  90  per  cefit  of 
the  noteholders  were  going  to  take  other  notes,  then 
over  90  per  cent  of  the  anxiety  was  without  founda¬ 
tion. 

Mr.  Nevius,  the  officer  of  the  bank  who  actually 
handled  practically  the  entire  transaction  for  the  bank, 
is  nowhere  shown  to  have  had  this  knowledge,  ijauch 
less  to  have  acted  upon  it,  and  it  is  not  shown  to  have 
been  a  matter  of  general  knowledge.  I 

The  argument  then  is  that  because  Mr.  Fleering 
knew  it  Riggs  Bank  knew  it.  And  this  in  the  fade  of 
the  argument  presented  later  (Appellee’s  brief,  ppL  80- 
81)  that  matters  known  to  one  person  do  not  hiring 
home  knowledge  to  the  institution. 


The  argument  with  respect  to  the  voluminous  assets  of 

the  Swartzell  Company. 

Taking  advantage  of  fortuitous  after  effects,  heavy 
emphasis  and  much  importance  is  laid  upon  the  fact 
that,  out  of  the  transaction  complained  of,  the  Swartz¬ 
ell  Company  obtained  $859,000  of  Westchester  notes, 
and  had  various  other  assets,  with  which  it  could  m|ake 
settlement  with  the  Shoreham  noteholders  (Appellee’s 
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brief,  pp.  23-24,  29,  30,  31,  41,  78).  Such  enthusiasm 
is  engendered  by  the  fact  that  the  Swartzell  Company 
got  back  $S59,000  of  Westchester  notes  that  it  is  ac¬ 
tually  argued  that  instead  of  there  being  anything 
wrong  in  the  entire  transaction  it  is  to  be  commended 
as  being  for  the  interests  of  the  noteholders!  (Brief, 
p.  30.) 

In  detailing  the  voluminous  assets  of  the  Swartzell 
Company  which  it  COULD  have  used  in  settlement 
with  these  noteholders  (Brief,  pp.  23-24)  it  is  to  be 
noted  that  the  Swartzell  Company  actually  had  only 
the  remaining  cash  balance  of  $1,528,000.  Any  other 
assets  enumerated  either  were  to  exist  at  some  time  in 
the  future,  such  as  borrowing  monev  on  the  second 
trust  on  the  Hurley-Wright  Building,  or  were  assets 
the  Swartzell  Company  already  had  before  this  trans¬ 
action  was  initiated.  For  example,  before  the  begin¬ 
ning  of  the  transactions  with  the  bank  the  Swartzell 
Company  had  $859,000  of  Westchester  notes  because 
it  put  them  up  as  collateral.  After  the  transaction  it 
still  had  the  $859,000  of  Westchester  notes,  but  the 
NET  RESULT  of  the  transaction  was  that  it  had  lost 
$819,000  of  CASH  which  had  been  put  in  bank  for  the 
benefit  of  these  noteholders,  which  the  bank  helped 
build  up,  and  which  the  bank  took  away. 

The  flaw  in  the  argument  may  .more  readily  be  seen 
if  it  is  reduced  to  absurdity:  The  Swartzell  Company 
owned  its  office  building.  Suppose,  in  connection  with 
this  transaction,  it  borrow- ed  from  Riggs  Bank  $635,000 
and  secured  the  repayment  by  a  first  deed  of  trust  on 
the  building.  Then  suppose  the  bank,  immediately 
after  seeing  its  loan  go  to  build  up  a  cash  trust  fund, 
for  the  noteholders,  took  back  its  $635,000  from  that 
fund,  the  deed  of  trust  was  released  and  the  building 
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returned  as  an  asset  of  the  Swartzell  Company.  Could 
it  be  argued  that  the  noteholders  were  not  hurt  by 
being  deprived  of  the  money  earmarked  for  thpm  be¬ 
cause  the  Swartzell  Company  had  its  building  back? 
Could  it  be  successfully  argued  that  the  transaction 
was  actually  meritorious?  We  think  not. 

It  is  further  argued  by  appellee  (Brief,  p.  4lj)  that 
it  was  the  duty  of  the  Swartzell  Company  to  “ Appro¬ 
priate  the  cash  and  notes  in  hand  to  settlement  with 
its  noteholders.’ ’  That  does  not  appear  to  thesb  note¬ 
holders  to  be  an  accurate  or  correct  statement  of  the 
duty  of  the  Swartzell  Company.  They  feel,  an^l  with 
justification,  that,  first  and  foremost,  it  was  the  duty 
of  the  Company  to  appropriate  the  cash  to  such  settle¬ 
ment,  UNLESS  some  noteholders  subsequently  agreed 
to  take  other  notes,  and  that  it  was  the  duty  Of  the 
bank  not  to  assist  in  building  up  a  false  front  of  cash 
and  then  claim  that  it  was  not  cash  but  really  West¬ 
chester  notes  and  other  property. 

Such  arguments  ignore  the  NET  RESULT  ^f  the 
whole  transaction,  namely,  that  after  it  was  over  the 
Swartzell  Company  had  lost  $819,000  of  the  cash  trust 
fund  built  up  with  the  assistance  of  the  bank  for  the 
noteholders. 

These  contentions  on  the  part  of  the  bank  constitute 
but  a  feeble  effort  to  4 4 lock  the  stable  door  after  the 
horse  is  stolen.”  They  are  founded,  not  upon  tile  ap¬ 
plicable  decisions  of  the  Supreme  Court  of  the  United 
States  and  of  the  Federal  Courts  generally. 
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n. 

THE  BASIS  OF  APPELLANT’S  CLAIM  IS  NOT 
CORRECTLY  STATED  IN  THE  BRIEF  OF  AP¬ 
PELLEE. 

In  indulging  in  the  pastime  of  building  up  a  straw 
man  for  the  opposing  side  and  then  pulling  out  the 
straw,  it  is  stated  in  the  brief  for  appellant  (pp.  28, 
42-44)  that  the  4 4 plaintiffs’  sole  claim  of  right  to  re¬ 
cover”  is  based  upon  the  contentions,  one,  that  the 
payments' made  by  the  Swartzell  Company  to  the  bank 
on  July  17  constituted  a  misappropriation  by  the 
Swartzell  Company  and,  two,  that  the  bank  had  actual 
knowledge  thereof,  or  such  knowledge  as  amounts  to 
bad  faith.  Following  this  statement  it  is  claimed  that 
if  the  first  contention  stated  above  is  not  true  4 4 then, 
concededly,  plaintiffs  have  no  case”  (Brief,  p.  29). 
No  such  concession  has  been,  or  will  be,  made  by  the 
plaintiffs. 

It  was  hoped  that  the  main  brief  of  appellants’ 
stated  their  contentions  in  such  manner  that  they 
would  be  understood,  or  at  least  not  misunderstood. 
Lest  there  be  further  misunderstanding,  the  plaintiffs 
claim : 

1.  That  the  appropriation  by  the  bank  of  $184,190.51 
of  the  trust  fund,  knowing  it  to  be  a  trust  fund  and 
knowing  that  the  $635,000  borrowed  from  it  had  helped 
build  it  up,  was  a  misappropriation  for  which  it  is 
chargeable  (Appellants’  brief,  p.  47). 

2.  That  the  acceptance  by  the  bank  of  $635,105.00 
out  of  monev  which  it  knew  was  trust  monev  which 

*  w 

it  had  helped  build  up,  after  knowledge  of  the  diver¬ 
sion  above  referred  to,  was  a  further  misappropria¬ 
tion  for  which  it  is  chargeable  (Brief,  p.  47). 


3.  That  the  plaintiffs  are  entitled  to  recoyer  that 
which  the  bank  still  has  in  its  possession,  ujpon  the 
theory  that  their  right  to  the  fund  is  superior!  to  any 
claim  of  the  bank  (Brief,  p.  56). 

4.  That  the  Uniform  Fiduciaries  Act  does  nbt  alter 

the  right  just  stated  (Brief,  p.  76)  but,  conceding 
arguendo ,  that  it  does,  the  bank  is  still  liable  j^ecause 
there  are  sufficient  facts  shown  to  establish  b^d  faith 
(Brief,  p.  48).  | 

5.  That  the  plaintiffs  are  entitled  to  recover  that 
which  the  bank  still  has  in  its  possession  upon  t|he  the¬ 
ory  of  unjust  enrichment  (Brief,  p.  87). 


III. 


i 

THE  BASIS  FOR  ADMISSIBILITY  OF  THE  |lTLE 
COMPANY  LETTER  WHICH  STADTLER  HAD 
AT  THE  BANK  IS  NOT  FULLY  STATED  IN 
APPELLEE’S  BRIEF. 

The  brief  of  appellee  states  that  the  letter  from  the 
New  York  Title  Company  which  Stadtler  carried  with 
him  to  the  bank  was  offered  only  for  the  purpose  of 
showing  that  Stadtler  was  instructed  not  to  release 
his  checks  for  $1,556,645.80  and  $150,000  until  he  was 
assured  that  there  was  on  deposit  a  sum  sufficient  to 
pay  off  the  Shoreham  Building  notes  (Appellee’s  brief, 
p.  99).  The  letter  was  offered  not  only  for  this  pur¬ 
pose,  but  also  upon  the  grounds  that  it  was  a  pirt  of 
the  entire  transaction  showing  how  the  trust  account 
was  built  up  (Stadtler  had  testified  that  the  acbount 
was  opened  by  Mr.  Johnson  just  as  the  instructions  in 
the  letter  provided  (Statement,  p.  12)  and  as  part  of 
the  res  gestae  (Statement,  p.  14),  and  on  the  further 
ground  that  the  circumstances  showed  that  Mr.  Nevius 
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had  seen  the  letter  and  that  all-  other  matters  con¬ 
nected  with  the  transaction  as  far  as  the  bank  was 
concerned  had  been  admitted  and  this,  only,  excluded 
(Statement,  p.  98). 

If  admitted  the  letter  would  not  have  alone  served 
the  very  limited  purpose  indicated  by  appellee.  It 
would  have  supported  Stadtler  in  his  testimony  which 
indicated  that  the  $635,000  loan  had  already  been  de¬ 
posited  in  the  new  account  before  he  deposited  his 
checks;  it  would  have  shown  the  amount  necessary  to 
have  on  deposit  in  the  account  and  the  items  making 
up  that  amount  and  brought  home  knowledge  thereof 
to  the  bank;  it  would  have  shown  that  Stadtler  was  to 
make  the  deposit  on  the  further  condition  that  he  was 
to  get  the  $300,000  note;  it  would  have  supported 
Stadtler  in  his  testimony  that  Nevius  assured  him  that 
when  he  deposited  his  checks  he  would  receive  the 
$300,000  note;  it  would  have  shown  the  instructions 
under  which  Stadtler  acted ;  it  would  have  given  a  com¬ 
plete  picture  which  might  have  led  the  trial  court 
to  a  conclusion  different  from  that  which  it  reached. 

Furthermore,  there  was  some  evidence  from  which 
it  could  have  been  found  that  Mr.  Xevius  saw  the  letter 
for,  unless  lie  saw  it  and  saw  from  the  notations  there¬ 
on  that  $2,334,750  was  required  to  be  in  the  account, 
there  has  been  given  no  other  explanation  as  to  the 
source  from  which  that  figure  was  obtained.  He  did  not 
get  the  information  from  any  other  papers  at  the  bank, 
for  the  plain  reason  that  this  was  the  only  paper  which 
contained  this  information. 
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IV* 

THE  CASE  OF  PENNSYLVANIA  COMPANY  v. 

NINTH  BANK. 

The  appellee  spends  several  pages  in  an  effort  to 
demonstrate  that  the  case  of  Pennsylvania  v.  Ninth 
Bank  is  erroneous  (Brief,  pp.  57,  58,  64,  80,  8l|),  but 
makes  the  concession  that  “the  result  in  that  cdse,  on 
the  facts,  was  right”  (p.  57).  This  concession  jseems 
to  be  based  upon  the  theory  that  the  faithless  trus¬ 
tee  in  that  case  was  also  an  officer  of  the  banl^  who 
acted  for  the  bank  in  the  transaction  (Brief,  p.  64), 
and  also  upon  the  argument  that  if  no  one  employee 
has  sufficient  knowledge,  the  facts  known  to  several 
employees  cannot  be  put  together  to  make  bad  faith. 
Both  arguments  are  peculiarly  applicable  here,  to  the 
advantage  of  the  appellants. 

Who  supervised  the  opening  of  the  new  account  in 
which  the  trust  money  was  placed?  Mr.  Nevius.  (State¬ 
ment,  p.  80)  | 

Who  was  present  at  the  note  teller’s  window  when 
the  $300,000  second  trust  note  was  obtained?  Mr. 
Nevius.  (Statement,  p.  80) 

Who  told  the  note  teller  to  take  the  check  without 
bothering  to  ascertain  whether  there  were  sufficient 
funds  on  deposit  to  cover  it?  Mr.  Nevius.  (Statement, 

p.  80) 

Who  wrote  the  letters  for  Riggs  Bank  stating  the 
amount  on  deposit  in  the  trust  account?  Mr.  Nevius. 
(Statement,  p.  81) 

Who  had  the  understanding,  according  to  Mr.  Stjadt- 
ler,  with  Mr.  Stadtler  that  when  he  deposited  the 
checks  which  he  had  he  would  be  given  a  letter  staging 
that  there  was  then  on  deposit  in  the  account  an  amdunt 
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greater  than  the  amount  of  the  checks  deposited  by 
Stadtler?  Mr.  Nevius.  (Statement,  p.  12) 

Who,  according  to  fair  inferences  to  be  drawn  from 
his  own  testimony,  did  NOT  realize  that  the  overdraft 
in  the  Swartzell  Company  account  was  inadvertent? 
Mr.  Nevius.  (Statement,  p.  84,  Appellant’s  Brief,  p. 
39) 

Who  told  the  bookkeeper  at  the  bank,  on  the  morn¬ 
ing  of  the  17th,  that  the  overdraft  had  been  taken  care 
of?  Mr.  Nevius.  (Statement,  p.  102) 

Who  had  the  deposit  of  $2,341,645.80,  according  to 
the  uncontradicted  testimony  of  Handy,  entered  as  a 
deposit  in  the  pass  book  of  the  Swartzell  Company? 
Mr.  Nevius.  (Statement,  p.  5) 

Who,  according  to  Handy,  was  connected  with  the 
repayment  of  the  loans  for  $635,000?  Mr.  Nevius. 
(Statement,  p.  5) 

Who  was  present  at  all  conferences  held  between 
officers  of  Riggs  Bank?  Mr.  Nevius.  (Statement,  pp. 
82-83-S4-85) 

Who  handled  practically  the  entire  transaction  for 
Riggs  Bank?  Mr.  Nevius. 

In  fact,  so  far  as  the  record  shows,  Mr.  Nevius  was 
connected  with,  participated  in  or  directed  every  phase 
of  the  entire  transaction,  excepting  only  the  original 
conference  with  respect  to  the  making  of  the  loan. 

V. 

MISCELLANEOUS. 

The  appellee  states  (Brief,  p.  15)  that  Stadtler  was 
to  see  that  the  sum  of  $2,334,750  was  on  deposit  in  the 
bank,  “or  arrangements  had  been  made  for  the  de¬ 
posit  of”  it.  A  reference  to  the  pages  of  the  State- 
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ment  of  Evidence  cited  as  authority  will  shojv  that 
Stadtler’s  positive  statement  was  that  he  was  un^er  in¬ 
structions  to  see  that  the  money  was  on  deposit  and  that 
there  was  no  intimation  anywhere  that  arrangements 
were  to  be  made  as  indicated  by  the  above  quotation. 

The  brief  likewise  states  that  Nevius  told  thh  note 
teller  to  take  the  Swartzell  Company’s  check  in  pay¬ 
ment  of  the  Southern  Dairies  note  relying  “upon  his 
knowledge  of  the  satisfactory  character  of  the  Com- 
pany’s  deposit  account”  (p.  21).  What  Nevius  really 
testified  to,  as  shown  by  the  reference  given  to  [State¬ 
ment,  p.  80,  was  that  he  had  known  that  accoujit  for 
years.  Mr.  Nevius  may  have  acted  on  the  other  in¬ 
formation  which  he  had  with  respect  to  the  “satisfac¬ 
tory  relationship”  between  Bheem  and  the  bank 
(Statement,  p.  86),  but  he  very  definitely  did  not  so 
testify;  or,  in  view  of  his  many  and  important  con¬ 
tradictions,  he  may  have  acted  upon  some  other  knowl¬ 
edge. 

A  casual  reading  of  the  statement  in  appellee’s  brief 
(p.  37)  that  the  position  of  the  plaintiffs  in  the  Rhod- 
erick  case  was  the  opposite  of  the  position  of  the  plain¬ 
tiffs  in  this  case,  although  the  plaintiffs  are  the  same, 
might  lead  to  a  misunderstanding.  The  few  persons 
who  were  plaintiffs  in  the  Khoderick  case  intervened 
in  this  case  after  it  was  begun  and  are  bound  bv  the 
case  as  they  find  it.  No  embarrassment  should  accrue 
to  the  original  plaintiffs  because  of  that  fact. 

It  might  be  noted  here  that  certain  points  ma^le  in 
the  original  brief  of  appellants  are  discussed  by  the 
appellee;  but  no  attempt  is  made  to  explain  why  no 
inquiry  was  made  as  to  the  authority  of  the  “trustees” 
to  borrow  money,  or  why  a  loan  was  made  tcj>  the 
“trustees”  to  avoid  the  banking  laws,  or  why  the 
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bank,  having  been  told  originally  that  the  collateral 
belonged  to  the  Company,  never  examined  into  the  sug¬ 
gested  authority  to  the  44 trustees’ ’  to  use  the  collat¬ 
eral,  or  why  there  was  so  much  anxiety  over  letters 
stating  the,  simple  fact  that  there  was  so  much  money 
on  deposit  in  an  account,  or  how  it  happened  that  Mr. 
Nevius  was  contradicted  so  often  in  material  facts  by 
other  employees  of  the  bank,  or  why  the  now  all-im¬ 
portant  Wpstchester  notes  were  not  retained  by  the 
bank  instead  of  taking  trust  money. 

The  Uniform  Fiduciaries  Act  is  paraphrased  in  the 
brief  of  appellee  (p.  74)  in  a  manner  which  seems  to 
be  applicable  to  this  case,  and  as  follows: 

4  4  Plainly  the  Act  provides  that  when  a  check  is 
drawn  against  a  trust  account  ( the  $2,341,645.80 
chock  was  so  drawn)  and  on  its  face  shows,  by  the 
title  of  the  drawer,  that  it  is  drawn  bv  the  fiduciary 
as  such  ( tins  check  gave  this  information  on  its  face) 
the  drawee  bank  (Riggs)  will  be  liable  4 if  such 
check  is  payable  to  the  drawee  bank’  (this  check 
teas  endorsed  and  transferred  to  Riggs  hank  and 
thereby  became  payable  to  it)  and  it  accepts  4 such 
a  check ?,  so  payable  directly  to  it  as  payee  (there 
is  nothing  in  the  Act  saying  that  the  bank  must  be 
the  original  payee)  in  payment  of  the  personal 
debt  of  the  fiduciary  (the  overdraft)  whose  fidu¬ 
ciary  check  it  is  (Swartzell  Company  teas  one  of 
the  fiduciaries)  if  in  fact  that  act  was  a  misappro¬ 
priation  of  the  amount  represented  by  such  check 
(it  was  thereby  diverted  from  the  noteholders  for 
whose  benefit  it  ivas  earmarked  and  taken  by  the 
bank  which  had  assisted  in  building  it  up) 

To  argue  that  the  bank  is  not  liable  as  above  set 
forth  is  simply  to  argue  that  because,  and  solely  be¬ 
cause,  of  the  fact  that  the  check  was  made  payable 
to  the  Swartzell  Company  and  by  that  Company  en- 
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dorsed  to  the  bank,  the  bank  is  not  liable.  Snch  would 
not  seem  to  be,  and  certainly  should  not  be,  the  proper 
construction  to  be  placed  upon  this  Act.^^ 

It  appears  to  the  appellants  that^tSTICrniforni  Fidu¬ 
ciaries  Act  does- not  deal  or  attempt  to  deal  with  the 
situation  where  the  bank  acts  in  the  dual  capacity  of 
creditor  and  depository,  and  therefore  does  not!  by  its 
terms  cover  the  situation  which  exists  here. 

It  is  respectfully  submitted  that  the  decree  ap¬ 
pealed  from  should  be  reversed. 


Respectfully  submitted, 


Benjamin  S.  Minor, 
Arthur  P.  Drury, 
Attorneys  for  Appellants. 


